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VOL.   I. 

Bpitome,  page  xv,  ch.  13,  line  1,  for  "  consists,"  read  "consist." 
Page    4,  note  (g)  \ 

and  \  fo^  "  Van  der  Spiegel,"  read  "Van  de  Spiegel." 

7,  note  (a)  j 
12,  note  (A),  for  "1501,"  read  "  1591." 
15,  line  2  from  bottom,  for  "to,"  read"  of." 
33,  heading  to  Chap.  IV.,  for  "  Letters  or  Grace,"  read  "  Letters  of 

Grace." 
40,  line  6  from  top,  for  "sooner,"  read  "earlier." 
69,  heading  to  Chap.  X.,  for  "  Citizen,"  read  "  Citizens." 
73,  line  4  from  bottom,  for  "  the  foreigners,"  read  "  foreigners." 
88,  note,  for  "  Jud.  Teact"  read  "  Jud.  Pract." 
126,  note  (6),  for  "father,"  read  "father's." 
130,  line  20,  for  "its,"  read  "his." 

178,  line  16  from  bottom,  for  "overflown,"  read  "overflowed." 
199,  line  8  from  top,  for  "  handckleggen,"  read  "  handopleggen." 
201,  line  9  from  bottom,  for  "  Boadelscheiding,"  read  "  Boedelscheid- 

ing." 
203,  note,  col.  2,  line  7  from  top,  for  "belong  to,"  read  "  are  subject 

to." 
206,  note,  col.  1,  last  line,  for  "belief,"  read  "  behalf." 
233,  line  5,  for  "van  Schelling,"  read  "van  der  Schelling." 
235,  note,  col.  1,  line  5  from  bottom,  for  "  than,"  read  "other  than." 
276,  line  18  from  top,  for  "possesses,"  read  "possessing." 
283,  note,  ool.  2,  line  2,  for  "  thus  to  understand,"  read  "  to  be  under- 
stood thus." 
291,  note,  for  "  x,"  read  "  x." 

345,  line  3  from  bottom,  for  "  in  favour  of,''  read  "  in  preference  to." 
374,  note,  col.  2,  line  3  from  bottom,  for  "  Aasdoon's  and  Sehepen- 

doon's  law,"  read  "  Aasdom's  and  Schependom' s  law." 
457,  note,  col.  2,  for  "referred  to  by  Decker,"  read  "referred  to  in 
the  text  and  by  Decker." 

468,  line  10  from  bottom,  for  "  Common  law,"  read  "Canon  law." 

469,  line   12   from   bottom,    for    "  Romisch   Church,"    read    "  Bomish 
Church." 

470,  line  10  from  top        "j 

470,  line  11  from  bottom  I  for   "  Bockelman,"   read   "  Bockelmann. " 

471,  line  25  from  top         ) 

490,  line  17  from  top,  for  "  en  putto,"  read  "  en  putte." 
492,  line  14  from  bottom,  for  "  decision,"  read  "  division." 
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iv  ERRATA. 


YOL.    II. 


Page    2,  note,  col.  2,  line  20  from  top,  for  "as  result  of  contract,"  read 

"  as  the  result  of  contract." 
„     29,  line  9   from  bottom,   for  "further  inheritances,"  read  "future 

inheritances." 
,,     35,  note,  col.  2,  line  8  from  top,  for  "  cendendarum  aciionum,"  read 

"  cedendarum  actionum." 
„     45,  note,  col.  1,  line  3,  for  "  be  Berlichius,"  read  "by  Berlichius." 
„     60,  line  6,  for  "Court,"  read  "Count." 
„     68,  note,   col.   1,   line  12   from  bottom,   for  "  condictionality,"   read 

' '  oonditionality. ' ' 
„     70,  note,  col.  2,  line  12  from  bottom,  for  "I^eon,"  read  "  Loen." 
,,     84,  line  3,  for  "take  place,"  read  "takes  place." 
„  101,  note,  col.  2,  line  15,  for  "  Costu,"  read  "  Oostum." 
„  122,  note,  col.  2,  line  7,  for  "  might,". reofi  "may." 
,,  131,  note,  col.  1,  line  10  from  bottom,  for  "  market  overt,"  read  "  free 

market. ' ' 
,,  151,  line  3  from  bottom,  for  "and  the  sentence,"  read  "confirming 

the  sentence. ' ' 
,,  152,  line  15,  for  "  Kennemerland, "  read  "  Kenmerland." 
,,  152,  line  6  from  bottom,  for  "sold,  there,"  read  "sold  there," 
,,  160,  line  15,  for  "trade,"  read  "commercial  dealings." 
,,  167,  note,  col.  1,  line  6,  for  "  Courlios,"  read  "  Oov/rlois." 
,,  184,  note,  ool.  2,  line  2  from  bottom,  for  "  Standb.,"  read  "  Standh." 
,,  257,  note  (g),  col.  1,  line  10,  for  "anything  defrauded,"  read  "that 

fraud  has  been  practised  in  regard  to  anything." 
,,  258,  line  5  from  bottom,  for  "lords,"  read  "members." 
,,  259,  lines  8  and  9  from  bottom,  for  "Instructions,"  read  "Instruc- 
tion." 
,,  260,  line  3  from  bottom,  for  "  the  false  coining  of  the  Emperor's  own 

coin,"  read  "  false  coining  in  the  Emperor's  own  mint." 
,,  266,  line  13,  for  "  mere,"  read  "  actual." 
,,  268,  note  (c),  col.  2,  line  4,  for  "must,"  read  "most." 
,,  268,  note  (cJ),  for  "  obseravit,"  read  "  observavit." 
„  275,  note,  ool.  2,  line  3  from  bottom,  for  "  oi  the,"  read  "or  the." 
„  292,  note,  col.  2,  line  1,  for  "camal,"  read  "carnal." 
„  299,  note,  ool.  2,  /or  "  Cens,"  read  "  Cons." 
„  304,  note,   col.   1,  line  18,  for  "slay  his  daughter,"  read  "slay  the 

adulterer  of  his  daughter." 
„  363,  sect.  16,  for  "liable,"  read  "answerable." 
„  402,  line  4,  for  "given,"  read  "extracted." 
,,  535,  line  8,  for  "taken  out,"  read  "granted." 
,,  542,  line  11,  for  "country,"  read  "county." 
„  601,  line  3  from  bottom,  for  "  hodierius,"  read  "  hodiernis." 
„  649,  line  22,  for  "on  payment  of,"  read  "on  non-payment  of." 
„  652,  line  13,  after  "  privatorum,"  insert  "in  the  case  of  movables." 
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CHAPTEE  I. 

OF  OBLIGATIONS  IN  GENERAL  AND  THEIR  CLASSIFICATION. 

[GROT.   III.   1.] 


Sect. 

1.  Of  obligation  to  claim  some- 

thing from   another. 

2.  How   it   arises.     Its   difiereait 

kinds,  and  §§  7-9. 

3.  A  proinise  defined. 

4.  Of  a  binding  promise. 

5.  A  promise  sine  causa  is   not 

actionable. 


Sect. 

6.  Of    a   reasonable   cause   in    a 

transaction,  and  how  it  is  to 
be   understood. 

7.  Of  obligation  by  agreement. 

8.  Of  a  tacit  obligation  arising  by 

law. 

9.  Of  obligation  arising  from  in- 

equality. 


§  1.  We  have  thus  far  treated,  first  of  persons  and  their 
different  kinds  in  law,  and  secondly  of  things  both  singular  and 
universal,  and  the  mode  in  which  they  are  acquired,  that  is,  the 
right  which  persons  have  over  any  thing  or  property,  how  this 
right  is  acquired  and  in  what  it  consists.  It  remains  now  to  con- 
sider the  right  which  we  have  against  any  person  (a)  to  obtain  or 


(a)  The  Author,  who  proceeds,  in 
accordance  with  §  12.  Inst,  de  Jur. 
Nat.  Gent,  and  Civ.,  well  known  to 
the  commentators,  to  discuss  the 
three  main  divisions  of  law  (Jus), 
very  appropriately  observes  that  to 
the  acquisition  of  things  appertains 
the  right,  which  we  have  over  some 
particular  thing,  which  has  already 
been  considered,  and  the  right  which 

E.D.L. II. 


we  have  against  a  particular  person 
to  enjoy  from  him  some  thing  or 
act;  in  a  word,  to  furnish  us  with 
an  obligation,  which  must  be  more 
fully  discussed  (c/.  hk.  II.  ch.  2.  in 
notis,  note  (a)) ;  for  to  maintain 
with  Puffendorf,  Droit  de  la  N.  and 
des  G.  I.  4.  c.  9^  §  8.  that  obligations 
and  agreements  cannot  be  included 
under  the  acquisition  of  the  owner- 
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enjoy  from  him  some  thing  or  act.  I.  3.  D.  de  ohligat.  et  action: 
fr.  Instit.  eod.  which  is  commonly  called  claim  (inschuld)  or 
obligation  (b).* 


ship  of  things,  as  if  they  contained 
a  physical  ability,  is  somewhat 
absurd,  seeing  that,  if  true,  it  would 
be  necessary,  in  order  to  preserve  the 
acquired  right  of  ownership,  that  we 
should  always  have  our  entire  pos- 
sessions under  our  eyes  and  our  own 
immediate  control,  which  would 
amount  to  an  impossibility.  It  must 
further  be  borne  in  mind  that  the 
moral  capability,  whether  acquired 
expressly  or  tacitly,  whereby  another 
is  obliged  to  something  in  our  favour, 
begets  a  personal  action  afforded 
specially  against  the  particular  per- 
son who  is  bound ;  whereas,  on  the 
other  hand,  from  the  right  in  the 
thing  itself  (jus  in  re)  is  derived 
a  real  action  against  every  possessor 
to  restore  the  thing  to  us.  Hence 
the  Roman  Jurists  have  rightly 
termed  actions  of  this  latter  kind 
vindicationes,  and  of  the  former  kind 
condictiones.  I  do  not,  however, 
wish  it  to  be  inferred  from  my  above 
remarks  that  I  desire  to  include 
obligations  under  the  third  division 
of  the'  law,  viz. ,  actiones,  as  Theo- 
philus  has  done ;  nor  yet  to  class 
them  with  Vultejus  under  the  law  of 
persons,  for  both  these  classifications 
are  shown  to  be  erroneous  by  Vin- 
nius  in  Comment,  ad  Instit.  de  ohl. 
in  pr.  But  I  simply  wish  to  point 
out  the  usefulness  of  the  distinction 
between  the  right  in  or  over  anything 
(jus  in  re),  as  supposing  possession 
already  acquired,  and  the  right 
which  we  have  to  anything  (jus  ad 
rem),  possession  whereof  has  not  yet 
been  obtained ;  and  also  to  observe 
that  the  Author  properly  mentions 
actions  in  connection  with  obliga- 
tions, which,  although  they  form  a 
separate  head  or  division  of  the  lavf, 
are  nevertheless  begotten  by  obliga- 
tions. 


(6)  Vid.  H.  Grot.  Introd.  III. 
ch.  1.  §  §  1  &  24.  who  gives  a  differ- 
ent meaning  to  these  two  terms.* 

*[A  comparison  of  the  Introduc- 
tion of  Grotius  with  the  text  will 
show  that  he  uses  inschuld  to 
denote  a  claim  or  right  of 
action  (Introd.  2.  1.  59),  and  in 
his  marginal  note  to  this  passage 
of  the  Introduction  he  calls  it 
Jus  in  personam  sive  creditum. 
Similarly  Huber  describes  inschuld 
as  a  right  against  another  person, 
originating  from  some  obligation. 
It  is,  according  to  him,  the  right  of 
enjoying  or  demanding  from  another 
some  thing  or  act  (Heed.  Begtsg. 
bk.  3.  ch.  1.  §  2).  Inschuld,  there- 
fore, denotes  a  claim  or  right  of 
action,  as  result  of  contract  or 
delict.  The  Roman-Dutch  text 
writers  have  followed  the  same  prin- 
ciple of  division,  given  us  by  Gains 
and  Justinian,  who  have  divided 
the  jus  privatum  into  persons, 
things  and  actions.  Obligations,  it 
has  been  pointed  out,  if  viewed  with 
reference  to  their  ultimate  result, 
would  be  included  under  the  head  of 
res ;  but,  if  regarded  as  the  means 
by  which  this  result  is  obtained  in 
law,  they  would  come  under  the  head 
of  actions.  It  is  probably  on  this 
account  that  we  find  obligations 
treated  of  in  the  Institutes  between 
res  and  actiones.  Austin,  Led.  43, 
thinks  that  the  Roman  division  is 
illogical,  and  he  prefers  to  divide 
the  Municipal  law  of  a  country  into 
law  of  things  and  law  of  persons. 
This  arrangement  has  much  to 
commend  itself  to  the  Jurist.  The 
propriety,  however,  of  our  Author's 
classification  in  his  commentaries  is 
not  of  so  much  consequence  to  the 
practitioner.  It  is  sufficient  to 
observe    that    Van    Leeuwen,     like 
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Obligation  (c),  to  claim  anything'  arises  eitlier  from  promise 
or  inequality.*       Obligation  by  promise,    again,    arises  eitlier 


Grotius,  has  followed  the  division  of 
the  Roman  Jurists.  An  oiligation 
is  defined  in  the  Institutes  (iii.  1.) 
to  be  a  vinculum  juris  quo  necessi- 
tate astringimur  alicujus  solvendae 
rei  secundum  nostrae  civitatis  jura. 
The  term  obligation  has,  however,  a 
variety  of  meanings.  1.  In  its 
proper  sense  an  obligation,  as  above 
defined,  is  a  vinculum  juris,  i.e. 
a  legal  tie  between  two  or  more 
persons.  2.  It  is  often  used  to 
denote  the  right  to  which  the  obliga- 
tion gives  rise,  i.e.  a  jus  in  per- 
sonam. 3.  Or  to  denote  the  duty 
correlating  with  such  right.  4.  It 
is  also  used  to  denote  the  mode  by 
which  the  tie  (vinculum  juris)  is 
created  between  the  parties,  being 
equivalent  in  this  sense  to  contractus 
(cf.  Mackeldeii  Systema  Juris, 
§  329).  The  Roman-Dutch  Jurists 
sometimes  employ  obligation  (verbin- 
tenis)  in  the  sense  of  contract  (over- 
eenhomst).  Our  Author  so  uses  it  in 
§  2  and  §  §  7  and  8  of  this  Chapter. 
This  two-fold  use  of  obligation, 
as  vinculum  juris  and  as  con- 
tract, has  sometimes  led  to  a  con- 
fusion of  ideas,  as  where,  '  for 
instance,  causa  contractus  is 
erroneously  spoken  of  as  being 
equivalent  to  causa  obligationis  (see 
note  to  ch.  2  of  Book  4.  in  Appen- 
dix). An  obligation  in  English 
law  means  a  unilateral  contract 
under  seal  securing  the  payment  of 
a  sum  of  money ;  the  party  bound 
being  called  obligor  and  the  party 
to  whom  he  is  bound  obligee.  In 
Roman-Dutch  practice  obligatie  is 
sometimes  used  in  a  similar  sense, 
to  denote  a  unilateral  acknowledg- 
ment of  debt  expressed  in  writing, 
and  passed  either  before  a  secretary 
and  two  schepenen,  or  a  notary  and 
two  witnesses.     (Kersteman.  Woord- 


en  Boek,  suh  voce;  cf.  infra,  ch.  13. 
§.  20).  In  the  civil  law  he,  who 
owes  a  duty  created  by  obligation, 
is  styled  debitor,  and  he  in  whom 
the  right  or  jus  in  personam  resides 
is  called  creditor.  These  words 
therefore  are  of  much  wider  meaning 
than  debtor  and  creditor  in  English 
law  (Austin.  Lect.  24.  in  fin.). 
There  is  no  term  in  English  juris- 
prudence precisely  equivalent  to  the 
obligatio  of  the  civilians.  The 
nearest  term  corresponding  to 
obligatio,  as  used  by  the  Roman 
lawyers,  appears  to  be  chose  en 
action. — Tb.] 

(c)  The  essence  of  the  obligation 
consists  in  the  one  party  being  com- 
pelled to  give  or  render  to  the  other, 
for  which  reason  the  obligation  forms 
the  source  of  the  jus  ad  rem.  The 
effect  of  the  obligation  lies  in  the 
necessity  of  furnishing  that  which 
is  comprised  in  the  obligation,  and 
for  which  the  remedy  is  an  action  or 
legal  demand.  Hence  the  Emperor 
Justinian,  Inst.  III.  de  obligat. 
aptly  understands  by  obligation  a 
legal  bond — vinculum  juris — by 
which  we  are  bound  to  perform 
something,  either  according  to 
natural  law  alone,  or  according  to 
civil  law,  or  according  to  both 
natural  and  municipal  law  at  the 
same  time.  Hence  an  obligation  is 
either  natural,  e.g.  of  a  slave,  a 
minor  &c.  ;  or  civil,  e.g.  under  the 
lex  Aquilia;  or  mixed  (mixta 
obligatio),  e.g.  emptio-venditio, 
locatio-conductio  &c.  Some  obliga- 
tions according  to  the  practice  are 
of  themselves  accompanied  by  a  con- 
demnation, whenever  the  obligation 
comprises  a  voluntary  stipulation 
to  that  effect ;  others  again  require  a 
previous  judicial  proceeding. 
*[Inequality,  see  infra,  §  9. — Te.] 
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expressly  by  contract,  or  tacitly  by  implication  of  law  in  a 
manner  analogous  to  contract. 

§  2.  An  express  obligation  (d)  is  an  agreement  by  whicb, 
tbrougb  social  intercourse,  a  person,  even  as  something  has  been 
given  or  done  to  him,  promises  or  binds  himself  to  give  or  do 
something  for  another  with  the  intention  that  the  latter  shall 
accept  the  same,  and  thereby  acquire  some  right  against  him. 

§  3.  A  gratuitous  promise  {helofte)  is  where  a  person  of  his 
own  accord,  without  having  been  asked  to  do  so  and  without  any 
debt,  offers  to  do  or  give  something  to  another.  If  this  promise 
be  made  in  earnest  and  be  accepted,  it  will  bind  the  promissor  to 
performance  or  fulfilment;  according  to  the  common  saying,  a 
promise  incurs  a  debt  {Belofte  maakt  schuld)*  arg.  I.  1.  I.  7.  §  7. 
D.  de  fact.  I.  fen.  Cod.  eod.  \Cf.  infra.  Ch.  III.  note  (a). — -Tr.]. 

I  have  said  if  made  in  earnest  and  accepted,  for  a  promise 
made  by  way  of  a  joke,  unaccompanied  by  any  previous  request 
or  subsequent  acceptance,  gives  another  no  right  of  action.  Z.  7, 
§  4.  D.  de  pact.  I.  19.  D.  de  cedelit  edict.  I.  5.  Cod.  de  contrah. 
et  commit,  stipulat.  (e). 


(d)  Express  obligation  is  properly 
described  as  the  voluntary  act  of  a 
person  by  which  upon  some  reason- 
able ground  {porsaak),  either  by 
words  or  in  writing,  he  promises 
another  person  something  with  the 
intention  that  the  latter  shall  accept 
the  same,  and  by  such  acceptance 
acquire  against  him  a  right  to  per- 
formance. Thus  differing  from 
simple  pollicitation  or  bare  promise 
without  the  said  intention,  as  is 
apparent  from  these  words,  "  I  will 
do  my  best  to  provide  you  with  a 
thousand  guilders."  Vid.  Grot. 
Introd.  h.  t.  Wolfius.  Droit  de  la 
N.  ch.  7,  and  Mr.  Lusac,  ibid.  Hit. 
I. 

*[That  is.  to  say,  a  promise  made 
and  accepted  is  binding  and  must  be 
performed.  Every  promise  must 
also  have  a  definite  and  reasonable 
cause  (causa,  oorzaah)  in  order  to 
create  a  contract  and  obligation  or 
right  of  action,  c/.  §§  5  &  6.— Tk.] 


■(e)  The  meaning  of  our  Author  is 
that,  although  it  is  indisputable  that 
a  promise,  however  made  by  any  one 
capable  of  making  it,  is  void  without 
acceptance,     it    might    nevertheless 
easily  be  inferred,  where  the  contrary 
is  the  case,  that  a  promise  strength- 
ened by   acceptance  can   always   be 
enforced,  and  hence  he  seems  further 
to    require    for    the    validity    of    a 
promise  according  to  law  that  the 
acceptance  has  been  preceded  by  the 
earnest   request   of    the    promissor, 
and  that  the  bare  persisting  of  an 
intention  to  do  something  for  another 
is  not  sufficient  to  found  an  action 
for  completion  or  performance ;  and 
accordingly  this  latter  is,  by  way  of 
distinction,   termed  pollicitatio  by 
some  writers  and  an  incomplete  pro- 
mise by  others,  which  we  may  place 
in  the  same  category  with  a  simple 
or  bare  assertion,  whereby  the  liberty 
of  changing  our  will  or  intention  is 
reserved.     See  my  previous  note  in 
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§  4.  But  a  promise  upon  request  (toezeg\ging)*  is  where  a 
person  upon  some  reasonable  ground,  tliat  is  (as  we  liave  said), 
just  as  something  has  been  given  or  done  for  him,  promises  and 
acknowledges  himself  bound  to  another  in  something  upon  the 
latter's  request.  I.  5.  §  1.  D.  de  Verb,  obligut.  pr.  et  §  1.  Instit. 
de  Verb,  obligat. 

§  5.  For  otherwise  a  bare  promise,  which  has  no  definite 
cause,  confers  no  right  upon  another  whereby  he  may  acquire  a 
right  of  action  (inschuld)  against  the  promissor.  Z.  25.  §  ult.  D. 
de  probat.  I.  13.  Cod.  nonnum.  pecuni.  I.  ult.  Cod.  de  connpensat.f 

§  6.  I  say  a  reasonable  cause,  +  which  is  to  be  understood 
indefinitely  of  a  cause,  which  in  its  nature  is  good  and  legiti- 
mate, as  for  instance  in  the  case  of  loan,  sale,  hire,  and  the  like; 
and  not  that  the  same  must  necessarily  be  strictly  and  propor- 
tionately measured,  for  the  least  circumstance  will  render  a  thing 
larger  or  smaller,  and  of  greater  or  less  value.  I.  52.  §  2.  Vers. 
Respondi  D.  ad  I.  Aquil.  Moreover,  in  furtherance  of  trade  and 
the  intercourse  of  men,  profit  and  gain  are  included ;  so  that 
from  the  nature  of  the  transaction  a  person  may  even  mislead 
another  in  the  true  value  of  the  thing,  if  the  misleading  be  not 
too  great. II  I.  16.  §  4.  D.  de  minorib.  I.  22.  D.  locat.  I.  8.  Cod.  de 
rescind,  vendit  (/). 

fin.     For  the  rest,   it  is  clear  that  t[By    reasonable    cause   we    must 

if  the  acceptance  of  the  promise  be  not  understand  reasonable  considera- 

deferred,  the  promissor  acquires  the  Hon.     See  my  note  to  Chapter  II.  on 

right  of  at  once  withdrawing  his  pro-  causa  or  oorzaak  in  the  Appendix, 

mise,    seeing    that    the    same    only  — Te.  ] 

becomes  irrevocable  through  a  proper  ||[The  meaning  of  the  text  is  this : 

acceptance;  and  likewise,  whenever  A  person  may,  in  a  given  transac- 

the  thing  or  act  promised  is  physi-  tion,   take  every   fair  advantage  of 

cally  or  morally  impossible,  for  this  another.     He  may   pay   a   less,   or 

too  bars  the  actio  praestandum.  vid.  receive  a  greater  price  than  the  real 

1.  1.  T).  de  Gondii,  inst.  I.  31.  P.  value  of  the  thing.  But  if  there  be 
de  ohligai.  et  action.  Domat.  loix  fraud  or  intentional  misrepresenta- 
Civiles  p.  2.  lib.  3.  *.  1.  sect.  8.  tion,  inducing  another  to  alter  his 
§  18.  Conf.  et  Grot.  J.  B.  ac  P.  lib.  position     (dolus    dans    locum    con- 

2.  cap.  11.  and  Barbeyrac,  ihid.  §  tractui,  Pothier.  Obligat.  §  31),  the 
2^5    jj    ^  transaction  cannot  stand,   and  may 

*[See    note    to    this    section    in  be  set  aside  at  the  election  of  the 

Appendix.— Tr.]  party   defrauded.     (Voet.    4.    3.    7). 

flCf.  Grot.  Introd.  III.  1.   §  52.  The  law,  however,  does  not  presume 

Huber,  Eeed.  Begtsl.  3.  21.  §  6.  and  fraud,  which  must  be  proved  by  the 

my    note   on    causa    or    oorzaak   to  party  who  alleges  it.     (Voet.  4.  3.  2. 

Chapter   II.    in  Appendix.— Te.]  and  9.   2.   20.   in  med.     Mackeldey 
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§   7.  Obligation  (arising)  from  contract  is  of  three  kinds,  and 


Systema  Juris.  §  166 ;  cf.  Wallace 
V.  Kelsall,  7.  M.  &  W.  per  Parke, 
B.)-  According  to  Grotius  "  He, 
whom  we  deal  with,  ought  to 
disclose  to  us  all  the  faults  he 
knows  of  in  the  thing  for  which 
we  are  dealing."      De  J.  B.  ac.  P. 

2.  12.    9    (1).     Cf.    Grot.    Introd. 

3.  15.  7.  and  Schorer's  note.  Inade- 
quacy in  the  price,  however,  unless 
amounting  to  enormis  laesio,  is  no 
ground  for  rescinding  a  contract. 
The  doctrine  of  enormis  laesio  has 
been  abolished  by  statute  in  the 
province  of  the  Gape  of  Good  Hope, 
and  in  that  of  the  Free  State. — Te.] 

(/)  Add.  I.  26.  B.  de  verh.  obligat. 
Junct.  I.  27.  §  4.  D.  de  Pact.  Domat. 
loix  civil,  p.  1.  I.  1.  tit.  1.  sect.  3. 
§  14.  et  vid.  infra,  cap.  4.  §  §  5  &  7. 
With  reference  to  the  question 
whether  a  man  can  be  compelled  to 
pay  a  sum  of  money,  promised  by 
him  to  another  to  perform  some 
immoral  act,  such  act  having  been 
performed,  the  Doctors  are  much 
divided  in  opinion.  The  eminent 
H.  Grotius  answers  in  the  affirma- 
tive. J.  B.  ac  P.  lib.  2.  ch.  11.  §  9. 
But  Puffendorf,  droit  de  la  N.  &  G. 
liv  3.  ch.  7.  §  8.  has  conclusively 
proved  the  contrary,  by  showing 
inter  alia  that  it  by  no  means 
follows  that  upon  completion  of  the 
misdeed  the  agreement  should  cease 
to  be  immoral,  for  only  then  will  it 
have  reached  the  acme  of  disgrace 
when  the  (unlawful)  object  thereof 
has  been  attained.  He  illustrates 
his  view  by  reference  to  the  Holy 
Scriptures  in  Deuteron.  23.  v.  18. 
and  Matth.  27.  v.  6 ;  and  the  lex  4. 
§  3.  D.  de  Condict.  oh  turpem.  caus. 
furnishes  no  objection  to  this  ;  for, 
according  to  it  and  all  systems  of 
law,  it  is  clear  in  pari  casu  turpitu- 
dinis  meliorem  esse  causam  possi- 
dentis (s.  defendentis) .  It  must 
moreover   appear   strange   to   every 


sensible  mind  that  a  Jurist  like 
Qlpian  should  have  said  meretricem 
non  turpiter  accipere,  as  if  there  can 
be  no  disgrace  in  such  acceptance, 
unless  we  also  bear  in  mind  that 
prostitution  was  tolerated  among  the 
Romans,  undoubtedly  in  order  to 
prevent  greater  evils  [GlUck.  Pand. 
vol.  13.  §  825.  p.  53.— Ta.], 
and  that  upon  this  head  payment 
for  the  same,  not  being  contrary  to 
the  civil  law,  could  not  be  reclaimed ; 
but  it  does  not  follow  from  this,  as 
Puffendorf  admits,  that  such  agree- 
ments were  recognised  by  the  Roman 
tribunals  as  valid,  or  that  any  action 
was  ever  allowed  thereon.  I  think 
clearly  the  contrary,  upon  the  maxim 
above  quoted.  Gonf.  &  I.  3.  D.  d.  t. 
and  Brunneman  in  Comment,  ad  d. 
§  3.  legis  4.  eodem.  (Van  der  Lin- 
den Merkw.  Gewysden  cas.  29.) 
[It  has  been  held  by  the  English 
Courts  that  a  bond,  securing  a  sum 
of  money  to  a  woman  in  considera- 
tion of  contemplated  cohabitation,  is 
bad  and  cannot  be  enforced.  Where- 
as a  bond  for  maintenance,  founded 
on  past  seduction  or  cohabitation,  is 
good  and  can  be  enforced  (Pollock. 
Contracts.  302-3 ;  and  per  Lord  Sel- 
borne  in  Ayerst  v.  Jenkins,  L.  R.  16 
Eq.  282) ;  the  reason  being  that  past 
seduction  is  no  consideration  in 
law,  and  as  a  deed  or  contract  under 
seal  requires  no  consideration  to 
support  it,  the  promise  is  legally 
binding. — Te.]  Concerning  pro- 
mises made  through  fear  or  violence 
we  must  likewise  state  that  by  our 
law  no  action  whatever  for  perform- 
ance of  the  thing  promised  can  be 
maintained.  This  follows,  1st, 
necessarily  from  the  definition  given 
by  me,  supra,  §  2.  of  obligation  or 
agreement ;  for  how  can  we  say  a 
person  does  a  voluntary  act  where 
the  ratio  sufjiciens  thereof  has  not 
been  left   to  his  judgment,    but  to 
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consists  in  a  transaction  which  takes  place  by  actual,  written,  or 
consensual  agreement.* 

§  8.  Tacit  obligation  arises  by  creation  of  law,  in  a  manner 
analogous  to  contract;  as  where  a  person  by  some  act  binds  him- 
self to  another  just  as  if  he  had  contracted  with  such  other,  pr. 
Instit.  de  oblig.  qum  quasi  ex  contract,  {^g). 


that  of  the  person  who  has  compelled 
him  to  it  by  force  or  violence? 
2nd.  Moreover,  he  who  by  fear  or 
violence  obtains  the  consent  of 
another,  thereby  wrongs  such  other, 
and  cannot  acquire  any  right 
through  such  wrong,  and  where  no 
right  has  been  acquired  there  can  be 
no  obligation  or  contract.  Ergo, 
promises  so  made  expire  of  them- 
selves whenever  the  violence  or  fear 
has  been  proved.  Conf.  cl.  Van  der 
Marck,  Instit.  Jiir.  civ.  §  93.  [See 
further  on  the  subject  of  duress  or 
fear  and  violence,  Voet.  ad  Pand. 
lib.  4.  tit.  2.— Te.] 

*[The  Author  is  here  referring  to 
the  division  of  obligations  ex  con- 
tractu according  to  the  civil  law. 
Such  obligations  ex  contractu  arose 
either  re,  verbis,  litteris,  or  consensu. 
See  Institutes  3.  13.  et  seq. — Tb.] 

(g)  Upon  this  ground  a  negotiorum 
gestor  is  by  reason  of  his  manage- 
ment held  liable  to  an  absent  person, 
or  his  representative,  in  compensa- 
tion for  damage  caused  by  his  negli- 
gence. In  like  manner  an  heir, 
through  the  simple  adiation  of  the 
inheritance,  is  liable  to  the  testa- 
mentary creditors,  just  as  if  he  had 
made  and  contracted  the  disposition 
in  person.  Such  a  permitted  act,  by 
which  one  person  is  bound  to 
another,  or  both  are  mutually  bound 
without  express  agreement  by  words 
or  writing,  is  most  appropriately 
called  promise  by  creation  of  law,  in 
a  manner  analogous  to  contract,  or 
quasi  ex  contractu.  A  quasi  con- 
tract, therefore,  is  not,  as  some 
writers        erroneously        maintain. 


founded  on  some  tacit  consent  flow- 
ing from  the  transaction  itself,  but 
is  a  consent  created  and  presumed  by 
the  law,  which  not  having  been  pre- 
sent is  yet  considered  to  have  been 
present;  for  instance,  no  one  sano 
sensu  will  assert  that  the  adiation 
of  the  inheritance  is  a  tacit  intention 
of  the  heir  to  satisfy  the  creditors  of 
the  deceased  out  of  his  private  purse 
beyond  the  assets  of  the  estate,  but 
rather  as  an  acceptance  of  the  bene- 
fits which  by  actual  adiation  he 
hopes  to  acquire,  which  is  supported 
by  the  well-known  legal  presump- 
tion that  no  one  is  presumed  to  have 
intended  to  throw  away  his  own 
money ;  otherwise  we  must  beyond 
doubt  suppose  this,  if  we  hold  that 
a  quasi  contract  is  founded  on  tacit 
consent.  Consequently  I  am  of 
opinion  that  the  consent  upon  which 
a  qtbasi  contract  is  founded  only 
exists  in  fictione  juris,  and  therefore 
ought  not  to  be  considered  as  an 
actual  consent  either  express  or 
tacit;  for  instance,  the  simple  adia- 
tion of  an  estate  burdened  with 
debts  is  mostly  made  by  an  ignorant 
heir  with  respect  to  whom  no  tacit 
consent  in  the  quasi-contract  to 
satisfy  the  creditors  can  exist,  for 
he  is  completely  ignorant  of  such  a 
thing,  and  it  is  solely  out  of  expe- 
diency that  it  is  permitted  to  compel 
him  to  make  satisfaction.  With  his 
usual  excellence  Vinnius,  ad  tit. 
Inst,  de  obligat.  quce  ex  quasi  con- 
tract, nasc.  describes  a  quasi  contract 
nem.pe:  quod  sit  factum  honestum, 
quo  et  ignorantes  obligamur  ex  con- 
sensu  ob   cequitatem   vel  utilitatem 
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§  9.  Obligation  througli  inequality  arises  from  some  benefit 
derived,  or  damage  caused  to  another  by  delict  or  quasi-delict; 
for  by  the  enjoyment  of  a  benefit  we  are  obliged  to  make  com- 
pensation for  tbat  which  in  a  contract  we  would  not  have  to  do. 
And  through  damage  wilfully  caused  to  another  we  are  likewise 
liable  to  make  compensation,  although  we  have  in  no  way  been 
benefited  thereby.  I.  74.  D.  de  Reg.  Jur.  I.  155.  D.  eod.  (h). 

We  will  now  treat  of  each  kind  of  obligation  in  its  proper 
order. 

prmsumpto.    [A  quasi  contract  must  IV.   §  308. — Th.  ] 

not  be  identified  therefore  with  an  (h)  Vid.    Grot.   Introd.   hk.   3.   1. 

implied  contract.      Cf.  Austin.  Lect.  §   15. 

vi.  p.  331.  3rd  ed.  in  notis.  Gllick. 


(9) 


CHAPTEE  11. 


BY  WHOM,    AND   THROUGH   WHOM,    OBLIGATION   ARISES; 
AND   OF   WHAT  THINGS. 

[GROT.   III.   1.] 


Sect. 

1.  Of  obligation  by  contract.     Its 

different  kinds. 

2.  Who  may  bind  themselves  by 

contract,  and  who  not. 

3.  How  far  minors  may  so  bind 

themselves. 

4.  A    third    person    cannot    be 

bound  by  a  contract.  See 
sect.  6. 

5.  The  clause,  or  the  hearer  here- 

of, occurring  in  a  written 
obligation,  and  how  to  be 
understood. 

6.  In  what  oases  we  may  bind  a 

third  person  by  contract. 

7.  How   the   right  of  obligation 

is  to  be  acquired  through 
others,  e.g.  through  children, 
or  others  whom  we  have  in 
our  power,  or  who  act  for  us. 

8.  Whether  and  to  what  extent 


Sect. 

parents  are  liable  for  the 
delicts  of  their  children. 
9.  In  what  manner  an  owner  is 
liable  for  his  shipmaster,  or 
a  merchant  for  his  factor  or 
agent. 

10.  Shipmasters  and  innkeepers, 

how  far  liable  for  their  em- 
ployes and  servants. 

11.  Whether,  and  to  what  extent, 

a  father  is  liable  for  money 
lent  to  his  minor  son. 

12.  Of  things  which  may,  and  may 

not,  be  the  subject  of  con- 
tract. 

13.  How  that,    which  consists  in 

some  definite  act,  is  to  be 
performed ;  and  whether  com- 
pensation for  non-perform- 
ance is   sufficient. 


§  1.  Obligation  arising  from  contract  is  a  mutual  act  of  two 
persons,  by  whicli  tbe  one  effectually  binds  the  otber,  for  tbe 
benefit  of  one  or  botb  of  them.  fr.  Instit.  de  ohligat.  Z.  1.  §  .1.  Z>. 
de  pact.  I.  19.  D.  de  Verb,  signific. 

I  say  for  the  benefit  of  one  or  both,  for  obligations,  with 
respect  to  the  persons  bound  thereby,  are  either  unilateral,  hind- 
ing  one  party  only,  as  in  a  single  promise  where  the  one  is 
creditor  and  the  other  debitor,*  I.  10.  I.  108.  D.  de  Verb,  signific; 
or  bilateral,  where  each  party  in  his  turn  and  reciprocally  must 

*[Creditor  and  debitor  denote  re-  the  benefit  of  an  obligation,  and  the 
spectively    the    person    entitled    to     person  bound  thereby. — Te.] 
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do  or  give  sometMng,  as  in  purchase  and  sale,  letting  and  hiring, 
for  both  parties  are  creditor  and  debitor  (a). 

clearly  apparent,  and  those  who  fail 
to  see  this  may  by  way  of  retort  be 
charged  with  ignorance  of  the 
Roman  law,  for  they  prove  them- 
selves ignorant  of  knowing  wherein, 
according  to  the  views  of  the  Roman 
Jurists,  the  wudum  pactum  con- 
sisted, although  the  maxim  nudum 
pactum  nullam  actionem  producere 
potest  is  clearly  proved  from  I.  27. 
Cod.  loeati.  junct.  I.  15,  Cod.  fam. 
erciscund;  the  Emperors  Diocletian 
and  Maximian  having  thereby  suffi- 
ciently indicated  that  the  nudum 
pactum  is  an  agreement  confined  to 
the  mere  limits  of  a  convention, 
without  being  strengthened  by  any 
extrinsic  efficacy  proceeding  either 
from  some  particular  assistance  of 
the  law  or  coherence  of  the  contract 
(absque  .  Facto  legitimo  aut  pacta 
contractui  in  continenti  adjecto). 
Therefore,  according  to  the  leges 
just  cited,  the  division  of  a  thing 
held  in  common  made  by  a  mere 
convention  has  no  effect,  but  a  divi- 
sion must  de  novo  be  claimed,  just 
as  if  no  such  convention  had  ever 
existed,  i;.  Brunneman  in  Comm.  ad 
Cod.  ad  I.  15.  tit.  fam.  ercisc.  So, 
also,  where  a  competent  person  has 
deliberately  and  in  earnest  promised 
to  another,  who  has  accepted  it,  a 
sum  of  money  in  loan,  the  same  will 
d.  I.  27.  be  considered  nudum 
pactum  so  long  as  the  money  has 
not  been  counted  out.  I  may  safely 
leave  it  to  all  well-thinking  men, 
whether  such  a  system,  instead  of 
introducing  anything  equitable, 
would  not  effectually  put  an  end  to 
all  good  faith,  and  cause  the  most 
serious  and  useful  conventions  to 
disappear  in  smoke  if  one  of  the 
parties,  with  the  view  of  deriving 
greater  advantage  and  the  like, 
could  depart  from  his  promise  or 
engagement,    and    whether    in    this 


(a)  The  Author  is  treating  in  the 
text  of  the  division  of  contracts  into 
unilateral,  as  a  loan  for  consump- 
tion, and  bilateral  as  partnership, 
&c.  Vid.  Vinn.  in  Comm.  ad  Inst, 
pag.  m.  603.  n.  2.  With  respect  to 
the  subtle  distinction  of  the  Roman 
Jurists  regarding  pact,  convention, 
and  contract  (as  to  which  we  may 
consult  Maestertius.  tract,  illustr. 
Materiar.  Jur.  p.  m.  89.  Vitriarius. 
univ.  jus.  civ.  priv.  p.  431.  et  seq. 
and  especially  Noot  in  tract,  de  pact, 
et  transact,  cap.  9  &  10),  the  same 
does  not  at  all  obtain  among  us, 
seeing  that  by  our  law  it  is  clear  that 
all  voluntary  and  deliberate  engage- 
ments, made  by  competent  persons 
out  of  some  reasonable  cause,  must 
be  observed ;  nor  is  any  the  least 
attention  among  us  paid  to  the  well- 
known  rule  of  the  civil  law  ex  nudo 
pacta  nan  datur  actio  [see  my  note 
hereon  at  the  end  of  the  chapter. — 
Tb.]  Vid.  Grot.  Introd.  3.  cap.  1. 
§  52.  junct.  Voet.  ad,D.  tit.  de  pact, 
no.  9,  and  especially  the  famous  and 
learned  A.  van  der  Marck,  Inst.  Jur. 
civ.  §  83.  It  is  said  that  the  Roman 
Jurists  have  thereby  only  endeav- 
oured to  make  the  just  correspond 
with  the  equitable,  as  in  other  in- 
stances, e.g.  in  requiring  solemnities 
in  the  execution  of  a  will ;  the  age 
of  twenty-five  years  in  the  alienation 
of  property,  &c.,  and  that  they 
thought  a  nudum  pactum  could  have 
no  cause  of  obligation.  But  however 
much  we  may  admire  the  equity  of 
the  Roman  Jurists  in  other  matters, 
a  person  must  (in  my  opinion)  be 
blindly  captivated  by  the  intelli- 
gence of  the  Roman  law,  in  order  to 
speak  of  this  view  as  equitable,  or 
describe  it  as  more  sensible  than  the 
rule  observed  in  practice  (sc.  ex  nudo 
pacta  datur  actio)  ;  firstly,  because 
the     unreasonableness     thereof     is 
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§  2.  Obligation  arises  through  and  for  ourselves,  or  through 
and  for  another.     An  obligation  to  the  prejudice  of  one's  self 


way  a  good  opportunity  will  not  be 
afforded  to  all  unprincipled  people 
for  misleading  the  innocent  by 
simply  confining  themselves  within 
the  limits  of  pacta  nuda  ?  Ulpian 
in  I.  7.  §  4.  D.  de  pact,  has  himself 
seen  the  inequity  of  this,  as  appears 
from  his  words,  sed  cum  nulla  suhest 
causa  propter  conventionem,  hie 
constat  non  posse  constitui  ohliga- 
tionem.  Igitur  wuda  pactio  ohliga- 
tionem  non  parity  sed  parit 
exceptionem,  for  the  exception  can- 
not proceed  from  the  nuda  pactio 
unless  the  efficacy  of  the  nuda 
pactio  is  itself  recognized ;  and  this 
efficacy  existing,  the  conclusion 
igitur,  dsc.  is  notoriously  false.  Mr. 
Lusac  dans  une  note  au  §  390.  des 
Inst,  du  Droit  de  la  N.  par  Mons. 
Wolfius  endeavours  indeed,  and  very 
discreetly,  to  clear  the  maxim  of  the 
civil  law  from  all  unreasonableness, 
by  observing  in  general  terms : 
G'est  une  legislation  tres  sage  qui 
prescrit  et  limite  la  fagon  dont  les 
engagements  doivent  &tre  faits,  pour 
donner  actions  au  for  civil.  But 
this  our  own  law  does  in  a  reason- 
able way,  as  appears  fully  from  this 
chapter ;  but  with  respect  to  the  Jus 
BfOmanmm  s.  Justinianeum,  no  one 
can  with  truth  say  so,  if  we  answer 
accordingly  the  question  put  by  Mr. 
Lusac  I.  c.  Si  quelqu'un  accepte  une 
promesse  qu'il  ne  devrait  pas 
accepter,  par  quel  principe  soutien- 
dra-t-on  que  Vautre  est  oblige  de  la 
remplir  ?  For,  if  I  have  to  answer 
this  question  according  to  Roman 
law,  I  must  note  whether  it  be  a 
pactum  nudum  or  a  pactum  vesti- 
tum  s.  non  nudum:  in  the  former 
case  no  civil  action  arises,  even 
although  the  ofier  was  most  accept- 
able ;  in  the  latter  case,  however, 
whether  the  promise  were  acceptable 
or  not,   a  civil  action  lies,  and  the 


one  party  is  bound  to  the  other,  e.g. 
in  the  case  of  a  loan  of  money,  if 
only  the  money  has  been  counted, 
for  so  long  as  this  has  not  been  done 
it  remains  a  pactum,  nulla  modo 
vestitum,  altogether  directly  con- 
trary to  the  doctrine  of  sound  sense 
afforded  us  among  others  by  Mr. 
Lusac  in  the  beginning  of  the  above 
cited  note.  But  if  I  consult  the 
law  of  our  own  fatherland,  I  merely 
consider,  1st,  whether  the  persons 
were  capable  of  binding  themselves  ; 
2nd,  whether  the  agreement  was 
made  deliberately  and  voluntarily  ; 
3rd,  whether  it  has  a  physical  and 
moral  possibility  or  reasonable 
cause  ?  If  these  essentials  concur, 
I  say,  with  safety,  that  a  valid 
action  for  performance  arises.  [0/. 
note  (d)  to  Ch.  1.  supra. — Tb.] 
In  the  next  place,  the  law  of  nations 
is  directly  opposed  to  this  doctrine 
of  the  Roman  law,  Conf.  Grot.  J.  B. 
ae.  P.  lib.  2.  cap.  11.  §  1.  amd 
Barbeyrac,  ibid..;  whence  from  an 
early  period  already  the  action  aris- 
ing out  of  a  so-called  nudum  pactum 
by  the  law  of  nations,  was  called  by 
the  Commentators  condictio  ex 
moribus.  The  shrewd  Vinnius  also 
remarks  very  properly,  ad-  Inst.  3. 
14.  11.  usu  jam  pridem  receptum 
esse  constat,  ut  etiam  ex  nudo  et 
sim/plici  pacta  actio  detur,  ita  ut 
pacti  nunc  eadem  vis  sit  quce  stipu- 
lationis.  Tantum  meminerimus, 
distinguendas  esse  prom,issiones 
sericus,  meditatas  et  utiles,  ab  incon- 
sideratis,  temerariis  atque  inutili- 
bus,  cum  quis  non  dispositive,  ut 
loquuntur,  nee  serio,  sed  vel  narra- 
tive vel  per  jocum  et  aliud  agens 
aliquid  pronunciat,  &c.,  add.  ampl. 
Hopp.  ad  Inst.  tit.  de  obligat. 
p.  580.  Finally,  to  clear  our  prac- 
tice from  all  blame,  I  must  observe 
upon  the   question,    si,   apr^s  avoir 
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may  be  incurred  by  everyone,  who  is  not  prevented  by  incapacity 
or  otherwise  from  binding  himself.     All  obligations  must  arise 


pris  un  engagement,  je  vols  qu'on  a 
abuse  de  ma  facilite,  de  ma  legerete, 
de  mon  imprudence,  n'ai-je  pas  un 
droit  parfait  contre  celui,  qui  a  pro- 
fiti   du   moment   pour   m'attraper? 
that  in  order  to  prevent  the  abuse 
which  may   on  the  other   hand  be 
made  through  similar  pretences,  the 
request  of  mandament  of  relief  has 
been  introduced,  upon  the  granting 
of  which  investigation  is  made  an 
preces  veritate  nitaniur,  just  in  con- 
formity with  what  Mr.  Lusac  I.  u. 
has    annotated ;    so    that    such   in- 
stances cannot  likewise  justify   the 
invention  of  pacta  nuda.     It  seems 
also  that  with  respect  to  our  laws  we 
may  with  propriety  entirely  reject 
the  division  given  in  §  2.  Instit,  de 
obligat.      whereby      contracts      are 
divided  into  reaZ,  verbal,  literal  and 
consensual,  seeing  that  all  contracts, 
as  well  those  called  real,  verbal,  and 
literal,   as  those  termed  consensual, 
must  be  made  with  consent,  if  they 
are  to  have  any  legal  existence  at  all. 
Vid.  Stryk.  us.  raodem  pandect,  lib. 
2.  tit.  14.    §  7.  where  he,  however, 
observes  that  we  must  regard   the 
written  contracts  as  distinct,  in  so 
far  as  we  should  bear  in  mind  that 
although  the  writing  does  not  con- 
stitute    the     essentiality     of     the 
contract,  which  is  contained  in  the 
mutual  consent  of  the  parties,  they 
may  nevertheless  agree  that  their 
verbal    agreement    shall    be   of    no 
effect  until  reduced  to   writing,    in 
which    case    the    agreement    cannot 
before  signature  have   any  binding 
force,  although  there  exists  mutual 
consent ;  for  in  such  case  it  cannot 
be  said  that  the  writing  served  not 
in   perfecting    the    transaction,  but 
only  as  proof  thereof,  as  in  the  case 
in  Neostad  de  pact,  antenupt.  obs. 
19 ;  since  here  it  is  agreed  that  the 
consent  should  not  operate  without 


the  writing,  which  must  be  observed 
as  a  legitimate  condition.  [C/.  Grot. 
3.  14.  26;  Voet.  5.  1.  73;— Tu.]. 
Further,  we  may  also  conveniently 
dispense  with  the  division  of  con- 
tracts into  stricti  juris  and  bonae 
fldei,  for  according  to  our  customs 
all  contracts  are  considered  to  be 
bonae  fidei,  which  necessarily  fol- 
lows, if  we  hold  that  with  us  aU 
contracts  are  constituted  by  consent, 
Vid.  §  28.  29.  Inst,  de  Action,  I. 
11.  §  1.  D.  de  act.  empt.  either 
expressly  or  tacitly.  Vid.  A.  van 
der  Marck,  §  84,  in  not.,  whose 
doctrine  on  this  point  is  remarkable, 
particularly  also  against  the  writer* 
of  the  notes  (aanmerhen')  on 
Lybrecht,  B.  V.  p.  427.  who  contra- 
dicts himself  by  maintaining, 
p.  429.  that  there  is  still  some  dis- 
tinction between  conventions  and 
contracts,  at  least  that  in  order  to 
avoid  misconception  we  should  not 
confound  them,  which  caution  is  apt 
to  confuse  the  ignorant,  for  among 
us  these  words  are  entirely  synony- 
mous. Conf.  &  Heinecc.  elem.  Jwr. 
Germ.  p.  1.  §  341.  add.  Wolfii. 
/.  JV.  p.  2.  c.  11.  §  514,  and  al- 
though at  first  sight  it  might  appear 
so,  the  remark  of  Mr.  Lusac  on 
§  437  of  the  same  writer,  affords  in 
no  way  any  objection  to  this,  for 
although  he  there  endeavours  to 
point  out  that  the  Roman  lawyers, 
in  accordance  with  the  law  of  nature, 
regard  con/ventions  and  contracts  as 
entirely  distinct,   I.   1.   D.   de  pact. 

*[This  writer  is  W.  Kramp,  who 
is  also  the  author  of  the  Aanhangsel 
to  Kersteman's  JRegts.  W.  JBoelc. 
and  the  translator  of  Matthaeus' 
Paroemia.  Kraioip  wrote  anony- 
mously under  the  motto  Nisi  utile 
est  quod  facimus,  stulta  est  gloria. 
— Tb.] 
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out  of  a  free  and  full  exercise  of  the  will.  It  cannot,  therefore, 
take  place  where  there  is  a  hindrance  to  the  exercise  of  the  will, 
as  in  the  case  of  lunatics  and  madmen,  and  young  children,  who 


and  that  the  former  comprise 
nothing  but  qu'un  concours  des 
volontis  sans  prom-esse,  et  un  con- 
cours des  volontis  avec  promesse;  it 
will  follow  of  itself  from  this  that 
conventiones  and  pacta  are  synony- 
mous, if  pactum  be,  after  the  man- 
ner of  Barbeyrac,  defined  I'accord 
accompagni  de  promesse.  Mr.  Lusac 
elsewhere  rightly  remarks  I'usage 
des  memes  mots  dans  un  sens  differ- 
ent, et  une  meme  signification  donnee 
a  Aiff&rents  mots,  ripandent  sur  le 
Droit  Bomain  souvent  une  ohscuritS, 
d  travers  laquelle  il  est  quelquefois 
hien  difficile  de  pinetrer  et  de  saisir 
les  idees.  But  when  to  different 
words  are  given  particular  mean- 
ings, although  common  usage  has 
made  them  synonymous,  this  con- 
fusion is  not  lessened,  and  this  has 
not  infrequently  happened  with 
many  commentators  on  the  Roman 
law,  and  even  the  entire  distinction 
between  contractus  nominati  and 
innominati  has  been  ascribed  to  the 
Roman  Jurists  on  the  ground  of 
I.  9.  D.  de  rebus  creditis,  where 
Ulpian  says  certi  condiciio  competit, 
ex  om,ni  causa,  ex  om/ni  ohligatione, 
ex  gita  certum  petitur;  sive  ex  certo 
contractu  petatur,  sive  ex  incerto. 
Licet  enim  nobis  ex  omni  contractu 
certum  condicere,  dumnwdo  prcesens 
sit  ohligatio;  cceterum  si  in  diem  sit 
vel  suh  conditione  obligatio,  ante 
diem  vel  conditionem  non  potere 
agere.  Conf.  &  Barbeyrac,  in  not. 
ad  Orot.  J.  B.  I.  2.  c.  12.  §  3.  m.  3. 
and  Gloss,  ad  d.  leg.  Finally  we  may 
infer  from  this  lex  that  very  many 
unnecessary  distinctions  have  been 
invented  by  the  Ciommentators  and 
ascribed  to  the  Roman  Jurists,  and 
that  Ulpian,  describing  the  condictio 
certi  as  an  action  arising  out  of 
every  obligation  whatsoever,   made 


deliberately  and  from  a  lawful 
cause,  thereby  necessarily  admits 
that  Hugo  Grotius,  J.  B.  ac  P.  d. 
§  3.  71.  3.  rightly  lays  down  that  the 
law  of  nature  knows  nothing  of  aU 
these  distinctions,  the  more  so,  see- 
ing that  some  contracts,  called,  as  it 
is  said,  by  the  Roman  law  innom,in- 
ate,  were  already  known  and  named 
in  ancient  times,  as,  for  instance, 
the  contract  of  exchange  {permu- 
tatio).  From  which  it  follows  that 
aU  this  appertains  to  the  Jus 
Bomanum  mere  positivum,  and  is 
therefore  improperly  introduced 
into  our  law.  Rejecting  then,  with 
the  eminent  A.  van  der  Marck,  the 
division  of  contracts  given  by  the 
Roman  law,  I  prefer,  after  the 
example  of  Grotius,  I.  c.,  the  division 
of  transactions  or  contracts  into 
single,  viz.  which  cannot  be  divided 
into  several ;  these  are  either  purely 
gratuitous,  as  donation,  or  mutually 
binding,  as  a  loan  for  use ;  and  into 
compound  or  mixed,  which  may  be 
divided  into  several :  e.g.,  the  con- 
tract of  feudal  property,  the  giving 
of  the  immovable  property  being  a 
pure  liberality,  and  consists  there- 
fore in  giving,  but  the  obligation  of 
protection  and  homage  (vid.  vol.  I. 
bh.  2.  ch.  14.  §  2.)  consists  in  doing. 
It  does  not  seem  necessary  to  sub- 
divide the  latter  again  into  those 
arising  per  se  and  principaliter,  or 
by  addition  and  accession,  as 
appears  from  Van  der  Meulen  in 
Gomm.  ad  3.  Grot.  J.  B.  ac  P.  tom 
2.  pag.  408.  All  such  transactions, 
therefore,  which  consist  in  giving  or 
doing,  and  are  useful  to  others  on 
this  account,  are  called  among  us 
contracts  or  conventions.  See  this 
further  enlarged  upon  by  "Wolfius  in 
Ju/r.  Nat.  p.  4.  cap.  1.  junct.  CI. 
Van  der  Marck,  §  94. 
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are  bound  neither  by  a  promise  nor  acceptance.  I.  2.  §  3.  D.  de 
jure  Codicill.  I.  40.  D.  de  Reg.  Jur.  I.  5.  D.  eod.  I.  1.  §  12.  D.  de 
obligat.  et  act.  §  10.  Instit.  de  inutilih.  stipulat.;  likewise  dumb 
and  deaf -born  persons.  §  7  &  12.  Instit.  de  inutil.  stip.  (6).  In 
like  manner  no  one  is  bound  by  tbat  wbicb  be  bas  done  purely  in 
error,  or  wbere  be  bas  been  misled  by  fraud.  I.  116.  §  fin.  D.  de 
Reg.  Jur.  tit.  D.  et  Cod.  de  dolo  molo  (c).  So  mucb  so,  tbat 
insane  persons  and  young  cbildren,  not  baving  tbe  power  of 
reason,  are  not  liable  even  on  account  of  crime,  d.  §  10.  Instit. 
de  inutilih.  stipulat.  I.  12.  D.  ad  leg.  Com.  de  Sicar.  (d). 

§  3.  Those,  who  are  prohibited  from  binding  themselves,  are 
town  or  court  bantlings;  that  is  those  persons  who,  by  reason  of 
their  extravagance  and  improper  mode  of  life,  have  been  pro- 


(6)  It  is  clear  from  the  title  de 
inutil.  stipul.  that  according  to  the 
Roman  law  persons  born  deaf  and 
dumb  could  not  bind  themselves  by 
stipulation ;  but  it  would  not  be 
correct  to  say  that  this  has  been 
adopted  among  us,  for  with  us  no 
definite  reciprocal  expressions  are 
required  to  the  validity  of  an  obliga- 
tion, but  the  free  consent  and 
intention  of  binding  oneself  from 
some  reasonable  cause  are  sufB.cient ; 
and  this  such  unhappy  persons  can 
manifest  by  signs  and  in  other  ways. 
We  must  accordingly  consider  the 
author's  words  to  apply  solely  to  the 
Roman  Law.  Conf.  &  P.  Voet.  in 
Comm.  ad  Instit.  p.  m.  187  (3.  20. 

v.). 

(c)  Understand  here  by  fraud  the 
act  of  a  person  by  which  he  pre- 
meditatedly  causes  damage  to  an- 
other with  whom  he  is  treating,  and 
who  is  ignorant  thereof.  On  this 
point  are  specially  applicable  the  I. 
permit.-  Cod.  de  legat.  I.  1.  De  de 
dolo  Tnalo.  I.  2.  Cod.  si  minor  se  maj. 
dix.  The  action,  which  on  account 
of  fraud  is  given  against  the  guilty 
party,  and  which  is  known  in  the 
Corpus  Juris  as  actio  doli  mali  (as 
to  which  see  more  fully  Voet.  ad  D. 
tit.  de  dolo  malo),  is  available  by 
our  law,   according  to  Groenewegen 


ad  I.  ult.  Cod.  d.  t.  for  a  period  of 
thirty  years  at  suit  of  the  party 
defrauded;  but  according  to  our 
author,  vol.  1.  hk.  1.  ch.  8.  §  6.  the 
prescription  of  two  years  on  this 
head  also  obtains  among  us.  But 
the  safest  course  is  to  draw  a  distinc- 
tion on  this  point.  1st.  Whether 
the  party  desires  on  the  ground  of 
fear  or  fraud  the  rescission  of  the 
entire,  otherwise  maintainable, 
transaction?  2nd.  Or  whether  he 
wishes  to  obtain  that  which,  by 
reason  of  the  fraud,  is  simply  defici- 
ent (actions  ad  interesse).  In  thje 
first  case  we  may  safely  adhere  to 
the  prescription  of  two  years,  as 
having  in  this  instance  also  been 
adopted ;  but  in  the  second  case  to 
depart  therefrom,  for  the  action  can 
not  then  be  considered  pcenalis  but 
rei  persecutoria,  and  therefore  in 
factum.  Conf.  Voet.  ad  D.  tit.  quod 
metus  causa,  &c.,  n.  ult.  See  fur- 
ther with  reference  to  the  exception 
which  arises  by  reason  of  fraud,  post. 
675.  F.  ch.  17.  §  13.  [It  must  be 
borne  in  mind  that  fraud  does  not 
necessarily  render  a  contract  void, 
but  voidable,  at  the  election  of  the 
party  sought  to  be  defrauded.  Cf. 
Grot,  3.  48.  7:  Voet.  4.  3.  7.— Te.] 
(d)  Vid.  post,  Ch.  xxxii.  in  natis^. 
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hibited  from  administeriug  their  own  property.*  I.  1.  in  pr.  D. 
de  curat,  furios.  I.  10.  in  pt.  D.  eod.  (e).  And  also  minors  above 
t]i&  age  of  puberty,  wbo  cannot  witbout  tbe  knowledge  and 
assistance  of  tbeir  guardians  bind  tbemselves.     pr.   Instit.   de 


*[In  regard  to  entering  into  con- 
tracts, they  would  be  in  the  same 
position  as  minors.  Cf.  hk.  1.  eh.  16. 
§  8.-TB.] 

(e)  Such  persons,  therefore,  al- 
though they  have  attained  the  age  of 
twenty-five  years,  are  after  previous 
inquiry  into  the  case  and  subsequent 
sanction  of  the  State  again  subjected 
to  the  power  of  another,  in  so  far  as 
concerns  the  administration  and 
management  of  their  property ; 
being  in  this  respect  placed  by  the 
law  on  the  same  footing  with  chil- 
dren and  persons  of  unsound  mind, 
incapable  of  attending  to  their  own 
interests.  But  however  much  the 
town  bantlings  are  prohibited  from 
binding  themselves,  it  would  never- 
theless (under  correction)  be  very 
erroneous  to  conclude  from  this  that, 
as  marriage  is  likewise  a  contract, 
a  court  or  town  bantling  may  not 
bind  himself  by  a  marriage ;  for  al- 
though marriage  is  rightly  called  a 
contract  between  man  and  wife, 
involving  a  continual  union  for  life 
and  lawful  use  of  each  other's 
bodies,  yet  this  obligation  is  of  an 
entirely  different  nature  from  those 
with  respect  to  which  a  town  or  court 
bantling  is  placed  in  the  same  posi- 
tion as  a  person  of  unsound  mind, 
seeing  that  all  the  requisites  of  a 
contract  of  marriage  exist  in  the  case 
of  town  or  court  bantlings,  and  are 
not  removed  or  suspended  through 
the  publication  of  the  curatorship 
(over  these  persons),  for  this  only 
concerns  the  creditors  of  the  spend- 
thrift. Cf.  vol.  I.  hk.  I.  ch.  16. 
§  13.  in  fin.  Comparantur  igitur 
recte  in  Jure  Momano  prodigi  cum 
furiosisf  non  quo  ad  ea  quae  per- 
sonam concernunt:  sic  prodigus 
m^atrimonium      contrahere      potest, 


etiwm,  absque  consensu  curatoris  per 
I.  20.  D.  et  I.  8.  Cod.  de  nupt.  non 
furiosus  per  I.  6.  Cod.  de  curat, 
furios.  Sed  quoad  ea  quae  hona;  et 
iterum  quidem,  non  quoad  bo'Twrum, 
acquisitionem :  Prodigi  namque 
acquirere  sHi  possunt  I.  6.  D.  de  V. 

0.  non  furiosi  oh  voluntatis  defectum 
secundum  §  8.  I.  de  inutil,  stipulat. 
sed  quoad  alienationem  administra- 
tionemque,  sic  non  possunt  aliis 
promittere,  non  fide  juhere,  donare 
vendere,  etc.,  per  d.  I.  6.  Cod.  add. 

1.  40.  D.  de  B.  J.  et  Carpzov,  def. 
for.  p.  2.  c.  15.  def.  37.  add.  p.  3. 
c.  6.  d.  9.  Junct.  1.  d.  p.  310.  The 
reader  is  specially  referred  to 
Brouwer  de  jure  Connubior.  I.  1. 
c.  4.  n.  18,  who  is  by  no  means,  as 
Van  der  Schelling  in  not.  Cod.  Bat. 
tit.  quistgoed.  §  3.  num.  ult.  asserts, 
of  opinion  that  a  town  bantling  can- 
not enter  upon  a  marriage  without 
the  consent  of  his  curator,  but  only 
rightly  maintains  that  to  the 
validity  of  an  ante-nuptial  contract 
and  douary  the  consent  of  the 
curator  is  essential,  and  the  reason 
for  this  may  be  gathered  from  what 
I  have  just  stated.  How,  moreover, 
it  is  proved  that  anyone  is  a  spend- 
thrift, has  been  quaintly  observed 
by  the  father  of  rhetoric,  I.  2.  de  off : 
prodigi  sunt  qui  epulis  et  viscera- 
tionihus  et  gladiatorum  munerihus, 
ludorum  venerationumque  apparatu 
pecunias  profundunt,  in  eas  res, 
quarum  memoriam  aut  hrevem,  aut 
nullam  omnino  sunt  relicturi,  vid. 
also  Van  Alphen,  Papegay,  vol.  1. 
p.  627.  If  a  person  considers  him- 
self prejudiced  by  the  order  of  cura- 
torship made  upon  application  by  his 
relatives,  an  appeal  lies  and  also 
request  for  mandament  pcenaal  (i.e. 
penal  interdict). 


16      BY  AND  THROUGH  WHOM  OBLIGATION  ARISES ;    [Bk.  IV. 

auth.  tutor.  I.  9.  D.  eod.  I.  3.  Cod.  de  in.integr.  restit.  minor.  (/); 
with  this  distinction,  that  by  accepting  anything  from  another 
they  may  indeed  acquire  something,  but  do  not  bind  themselves  in 
favour  of  another  further  than  they  have  been  actually  benefited 
thereby.  I.  5.  Z.  9.  D.  de  auth.  tutor.  §  2.  Instit.  quib.  alien, 
licit.  [Supra.  bJc.  I.  ch.  16]]  except  in  the  case  of  crime  [for 
instance,  if  a  minor  appropriates  money  out  of  his  employer's 
chest,  the  same  will  have  to  be  made  good  out  of  the  minor's 
property.  Neerl.'  Adv.  1.  c.  39],  by  which  they  as  well  as  other 
people  are  bound ;  although  the  punishment  is  on  account  of  their 
youth  sometimes  reduced.  §  fen.  Instit.  de  obligat.  qucB  ex 
delict.  I.  17.  §  1.  D.  de  minorib.  I.  111.  D.  de  Reg.  Jur.  [infra. 
Ch.  32.  in  noUs  ad.  %  6.— Te.] 

§  4.  In  the  definition  of  an  obligation  we  have  said  whereby 
the  one  binds  the  other,  because  in  an  obligation  by  contract  we 
can  bind  no  one  but  ourselves  and  our  heirs.  I.  17.  §  4.  1.  D.  de 
fact.  I.  38.  §  17.  I.  126.  §  Chrysogonus.  D.  de  Verb,  obligat., 
and  by  no  means  a  third  party,  with  respect  to  whom  such 
obligation  would  be  ineffectual:  §  4.  §  19.  Instit.  de  inutilib. 
siifulat. 

§  5.  Nor  does  it  make  any  difference  that  often,  especially 
among  merchants,  written  obligations  specify  "  which  sum  I 
fromise  to  fay  to  N.  or  the  bearer  hereof."  By  this  we  under- 
stand, not  that  the  bearer  of  the  document  is  to  be  paid  as  an 
agent  or  procurator,  but  that  he  has  a  right  of  his  own.  See 
Damhoud,  frax.  civ.  caf.  97.  et  caf.  133.  Pecc.  de  jure  sistendi, 
caf.  3.  n.  7.  Sande.  de  act.  cessione,  caf.  2.  n.  17.  Radelant. 
cur.  Traject.  decis.  56.,  seeing  that  in  such  a  case  the  holder 
or  bearer  of  the  document  is  considered  as  principal  and  attorney 
of  his  own  affairs,  and  tanquam,  frocurator  in  rem  suam.     Who, 


(/)  But  although  the  ratification  obligation  that  the  guardian  must  at 
is  by  the  I.  ult.  Cod.  ad  S.  C.  Maced.  once  have  consented  to  the  obliga- 
made  entirely  relative  and  confirms  tion,  as  the  I.  18.  D.  eod.  requires, 
the  from  the  beginning  otherwise  It  is,  however,  clear  that  a  minor 
invalid  transaction,  Groenewegen  ad  cannot  pass  any  deed,  nor  appear  in 
I.  tit.  de  auctoT.  tutor,  is  of  opinion  law  without  the  immediate  assist- 
that  the  confirmation  by  the  guar-  ance  of  his  guardian,  [except  in 
dian  to  the  validity  of  the  obligation  criminal  cases,  infra,  hk.  V;  ch.  3. 
is  sufficient,  without  it  being  neces-  §  10:  Grot.  1.  4.  §  1. — Tb.] 
sary  among  us  for  the  effect  of  the 
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provided  he  can  show  or  declare  that  he  obtained  it  lawfully, 
may  without  opposition  from  anyone  demand  payment  thereof 
from  the  debtor,  or  may  deal  with  the  said  claim  as  he  would 
do  with  his  own  property:  arg.  I.  1.  eod.  de  ohligut.  et  act. 
See  Neostad.  decis.  cur.  Holl.  10;  Nicol.  Everhard.  cons.  2.  19. 
[Grot.  3.  5.  7]. 

It  must,  however,  be  observed  that  the  Doctors  do  not  all 
agree  on  this  point,  whether  in  such  case  the  bearer  of  the 
document  would  be  obliged  to  show  his  proper  and  lawful  title; 
but  by  some  it  is  maintained  that  his  possession  must  be  con- 
sidered valid  so  long  as  its  invalidity  is  not  established.  But 
most  are  of  opinion  that  anyone,  who  comes  to  claim  on  any 
written  obligation  not  held  in  his  name,  cannot  be  heard, 
because  the  document  cannot  benefit  any  other  than  him  whose 
name  is  expressed  and  mentioned  therein.  I.  21.  Cod.  de  probat. 
et  ihi  DD.,  where  Baldus  says  that  he,  who  is  not  named  in 
the  document,  cannot  derive  any  profit  therefrom,  unless  he 
has  duly  acquired  a  right  thereto.  Vid.  Alexander  in  I.  possideri 
n.  11.  et  seqq.  de  acquir.  poss.  Straccha  in  tract,  de  adjecto. 
part  4.  quaest.  8,  and  Dom.  Nicol.  Everhard.  in  consil.  219. 
late  tractant.  et  post  eum.  Christin.  vol.  1.  decis.  286.  et  ad 
leges.  Mechlin,  tit.  1.  art.  48.  who  says,  decis.  286.  n.  7.  that  it 
would  be  unjust  that  the  bearer  of  a  written  obligation  should 
derive  any  right  therefrom  unless  it  appears  that  the  writing 
came  into  his  hands  with  the  consent  of  the  creditor  entitled 
to  hold  it,  for  such  document  may  easily  have  been  stolen  or 
lost  and  held  by  another  without  the  knowledge  and  against 
the  will  of  the  owner.  Accordingly,  Neostad.  decis.  10. 
mentions  that  upon  the  same  grounds  it  was  clearly  held  by 
the  Court  of  Holland  that  the  bearer  of  such  a  document  who 
has  no  cession  thereof,  cannot  have  any  right  or  claim.  As 
was  also  understood  by  the  Supreme  Court  of  Holland  in  April, 
1652,  in  the  case  of  Johan  van  Leeuwen,  schepen  of  the  town 
of  Leyden,  as  curator  in  the  estate  of  Johan  Wyngaard,  the 
elder,  contra  Caharina  van  Toornvliet,  widow  of  Dirk  Zeegers 
van  Kampen;  in  which  case  a  certain  written  obligation  against 
.the  State  belonging  to  Jan  Wyngaard  was  without  his  know- 
ledge pledged  and  pawned  by  another  to  the  said  Dirk  Zeegers 
van  Kampen.     Of  which  more  will  be  said  in  its  proper  place. 

E.D.L. — >ii.  2 
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But  the  said  document  contained  for  greater  clearness  *  (the 
words)  "or  the  lawful  holder  hereof,"  whereby  indeed  this 
doubt  may  with  safety  be  prevented  {g). 


*[Verschooning  —  clearness.  See 
Oudemans.  Mid.  &  Oudn.  W.  Bk.— 
Tk.] 

(jf)    To  prevent  all  confusion  on 
the  subject  of  which  the  Author  is 
here  treating,  I  think  it  very  useful 
to  draw  a  distinction  between  Bills 
of  Exchange,  Surinam  Stock,  Assig- 
nations, &c.,  and  underhand  obliga- 
tions in  favour  of  bearer.     In  the 
former  the  holder  or  bearer  does  not 
require  to  prove  the  modus  acquir- 
endi  and  lawful  acquisition,   while 
necessity  has  introduced  the  practice 
that  we  not  only  mutually  give  the 
•same  in  payment  in  case  of  trade, 
but  also  negotiate  the  same,  and  thus 
these   obligations    pass    through    so 
many  hands  that  it  will  be  impossible 
to  prove  the  modus  acquirendi  and 
lawful  title  to  the  property  in  the 
same,  by  reason  of  the  first  holder 
being  often  unknown,  and  still  more 
the  intermediate  holders ;  and  hence 
these  documents  invariably   run  to 
B.  or  hearer;  and  also  to  the  hearer 
alone,  as  if  we  intended  thereby  to 
signify  that  the  bare  production  and 
possession  should   furnish   sufficient 
proof.       But  very  rarely   are  they 
worded  to  B.   or  the  lawful  hearer 
hereof,    in   which  event  the  lawful 
acquisition  must  out  of  the  contrary 
conjecture   also  be   proved.         Vid. 
Ampl.  .  Bynkershoek,     qucest.     jur. 
priv.    lih.   2.    cap.   11.        But  with 
respect  to  the  latter,  viz.,  underhand 
obligations,     I     would     hold     with 
the  Author   h.   I.   and  the  decision 
of  the  CJourt  mentioned  by  Neostad, 
/shut    the    bearer    must    prove    his 
/lawful     acquisition,      for      reasons 
stated     in     the     text;     and     also 
because    the    same    are    not    given 
in  payment,   and  hence  the  reason 
given  with  respect  to  the  former  does 


not    apply ;    and   to    this    must    be 
added  the  common  principle  of  law 
mentioned   by    Sande    de   actionum 
cess.  cap.  2.  n.  17.  in  verhis:  clausula 
ei   qui   litteras  adfert,    quamvis   ex 
jure    civili    nullum    alium    videtur 
hahere  effectum,  quam  ut  ei  recte  sol- 
vatur:  more  tamen  inter  mercatores 
recepto,  cessionem  nominis  inducit  ac 
ei  exactionem  trihuit,  licet  titulum 
sive  causam  cessionis  nan  ostendat, 
Dummodo  prohet  instrumentum  sibi 
a  vero  domino  traditum  esse  et  tunc 
prmsumitur  titulus   et  causa,   add. 
Radelant.  decis.  56.  of  which  Chief 
Justice  van  Bynkershoek  and  others 
have  well  pointed  out  that  the  first 
named  are  by  customs  and  statutes 
excepted,    but    this   cannot    furnish 
any  tenable  ground  for  maintaining 
the  same  in  the  latter  instance  also, 
unless  it  is  observed  in   some  par- 
ticular place  by  reason  of  a  statute 
or  usage,   as  at  Antwerp  according 
to  the  Costuym.  tit.  handschriften, 
art.  .6.   much  less  if   we  take  into 
consideration  the  true   sources   just 
enumerated    by    me,     and    further 
compare    the    Handvest    of    Amst. 
p.  565,  as  clearly  showing  that  the 
holder   of    a   document    running    to 
hearer,  and  being  a  man  of  honour 
and  of  good  name  and  reputation,  is 
obliged   to    declare    what    and   how 
much  he  has  given  for  the  obligation, 
or  how  he  became  possessed  of  the 
same ;   and  this  is  said  to  be  sup- 
ported by  several  decisions  in  judicio 
contradictor io.      See  also  the  same 
Handv.  p.  567,  from  which  it  also 
appears  that  the  underhand  obliga- 
tions cannot  be  given  in  payment. 
All  this  most  clearly  proves  the  dis- 
tinction   which    is    drawn    between 
assignations,  hills  of  exchange,  &c., 
and    underhand    ohligations,    as    a 
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Just  as  we  cannot  stipulate  in  favour  of  a  third  party,*  so 
we  cannot  bind  a  third  party  by  any  transaction.  §  4.  et  §  20. 
in  fin.  Instit.  de  inutil.  stipulat.  [But  Vinnius  ad  §  4.  Instit. 
de  inutil.  stij)ulat.  n.  3.  and  Groenewegen  ad  §  19.  eod.  are  of 
a  contrary  opinion,  maintaining  that  such  best  accords  with  our 
customs  (J^).] 


preventive  against  fraud  and  pro- 
tection of  everyone's  credit,  which 
would  be  materially  prejudiced  if 
also  these  said  obligations  were 
given  in  payment,  add.  Rebuf- 
fus.  ad.  Const,  reg.  tractatu  delit- 
ierar.  ohligat.  art.  1.  gloss.  9.  n.  28. 
It  must,  however,  be  observed  that 
this  acknowledgment  (sc.  obligation) 
is  subject  to  the  provision  of  namp- 
tissement,f  whenever  the  signature 
is  acknowledged,  which  is  the  prin- 
cipal consideration,  the  caution 
which  must  be  furnished  by  the 
claimant  in  this  respect  being 
sufficient.  Vid.  Nostr.  Man.  van 
Procedeeren.  pag.  40. 

*[See  note  hereon  in  the 
Appendix. — Tb.  ] 

(h)  Not  only  best,  but  certainly 
does  it  accord  with  our  laws  and 
customs  that  we  may  stipulate  for 
something  in  favour  of  a  third  person 
and  actually  bind  another  thereto, 
for  stipulations  have  not  been  intro- 
duced among  us  as  with  the  Romans, 
solely  for  the  purpose  of  merely 
acquiring  something  for  oneself,  but 
also  to  promote  the  interest  of  a 
third  person,  if  onjy  the  third  party 
approves  the  stipulation  (ratam 
habet  stipulationem).  Conf.  Heinecc. 
elem  jur.  Germ.  lib.  2.  tit.  12.  §  346. 
&  347.  ibique  eit.  but  a  stipulation 
to  the  prejudice  of  a  third  person 
will  not  among  us,  just  as  among 
the  Romans,  hold  good,  for  the  Jus 
iertii  is  also  inviolable  with  us.  We 
deem  it  most  fitting  to  mention  here 
the  words,  as  they  deserve  to  be,  of 
the  famous  A.  van  der  Marck. 
Institut.   Jur.    Giv.    Sc,   pag.   156. 


Jure  quidem  Bomarw  per  §  4.  & 
§  18.  I.  de  inutil.  stipul.  certissi- 
mum  est,  non  valere  promissionem, 
qua  mihi  promittitur,  quod  tibi 
praestanchtm  sit,  sed  III.  Grotius  de 
J.  B.  ac  P.  lib.  2.  cap.  11.  §  18. 
recte  observavit,  id  civile  seu  mere 
positivum,  non  naturale  esse:  quod 
et  more  suo  pro  illustrando  eximio 
Orotiano  opere  prolixius  demon- 
stravit  III.  Wolfius  in  Jur.  Nat. 
pa/rt.  3.  cap.  4.  §  749.  usque  ad 
§  753.  at  cum  in  praxi  nostra  for- 
ensi  quo  ad  materiam,  pactorum, 
promissorum,  conventionum  aut  con- 
tractuum  minime  sequatur  jus 
Soman/wm  positivum  (§  82.  in  not.) 
sed  unice  leges  nostras  patrias  et  iis 
deficientibus  jus  naturae  externum 
(§  24.  34.  47.  &  §  51,  in  not.)  hinc 
vix  dubitandum,  est,  quin  ejusmodi 
pactum,  quo  teriio  promittitur,  et 
quod  ab  eodem  tertio  postea  accep- 
tatur,  omnino  validum  esse  debeat. 
Ipse  eel.  Ulr.  Huberus,  alioquin 
juris  Pomani  plus  Justo  tenax,  in 
Jurispr.  Hodiern.  sive  Meden- 
daagsche  Begtsgel.  lib.  3.  cap.  21 
§  40.  hoc  quoque  annuere  videtur, 
di4m  scribit.  "But  the  custom  is  that 
whenever  I  have  stipulated  some- 
thing for  another,  which  he  after- 
wards  approves,    a   claim   may   be 

i[Provision  of  Namptissement  or 
Provisional  Sentence. — The  doctrine 
and  practice  of  this  branch  of 
Roman-Dutch  Law  are  well  ex- 
plained in  the  Introductory  Notes 
and  the  decisions  of  the  Supreme 
Court  of  the  Cape  of  Good  Hope  to 
be  found  in  1  Menz.  Bep.— Tb.] 
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So  that,  if  I  liave  agreed  witli  another  person  that  a  third 
party  shall  give  or  do  something  for  him,  this  would  in  no 
way  bind  such  third  party.  But  it  is  considered  that  I  never- 
theless would  be  obliged  to  cause  this  to  be  observed,  and  in 
default  to  compensate  such  other  person  to  the  extent  to  which, 
in  the  opinion  of  competent  persons,  he  has  been  prejudiced 
thereby.  DD.  ad  I.  38.  D.  de  Verbor.  ohligat.  Yinn  ad  §  3. 
Instit.  de  inutilib.  stipul.  numer.  1.  Marant.  disput.  7. 
Bronkhorst.  Cent.  4.  assert.  40.  Mantic.  de  amhig.  convent. 
lib.  14.  tit.  34,  num.  11.  Faber.  Cod.  lib.  8.  tit.  26.  dejin.  10. 
nvim.  4,  8.     Tusch.  practicabil.  concl.  vol.  3.  concl.  16. 

§  6.  What  we  have  already  stated,  that  no  obligations  can 
be  made  by  contract  in  favour  or  to  the  prejudice  of  a  third 
party,  admits  of  the  following  exceptions,  viz.,  where  the 
subject-matter  concerns  such  party  himself :  arg.  §  18.  Instit. 
de  inutilib.  stipul.  or  where  the  person  who  completed  the 
transaction  is  in  our  power.  I.  17.  §  fin.  I.  18.  D.  de  pact,  or 
received  our  authority  for  the  purpose,  tot.  tit.  D.  et  Cod. 
Mandati. 

§  7.  As  for  instance  in  the  case  of  our  children  whom  we 
have  in  our  power,  or  our  servants  acting  under  our  orders  and 
instructions,  through  whose  acts  we  may  effectually  be  bound 
and  held  liable  for  performance;  on  the  other  hand  we  may, 
by  means  of  these  persons,  acquire  every  title  and  right :  tot. 
tit^  Instit.  quod,  cum  eo  qui  in  alien,  potestat.  Vid.  Coren. 
obs.  25  (i). 

made  by  him  for  it."    Conf.  quoque  note  here  the  actions  known  to  the 

eel.  J.  Voet.  in  Comm,  ad  Pandect.  Roman  law  under  the  Actiones  prce- 

tit.  de  pact.  §  12.  ubi  merito  super-  ioriae  personales,  de  peculio;  de  in 

vacaneas    dicit     hasce     scrupulosas  rem  versa;  quod  jy,ssu;  et  trihutoria. 

juris  Momani  distin^tiones  de  padis,  The  first  of  these,  called  de  peculio, 

cum     jam     hodie     quisque     alteri  arising  from  the  contract  of  the  son 

stipulari  et  pacisci  possit.       It  can  or  slave,  was  given  to  him  with  whom 

accordingly  not  be  denied  that  the  the  agreement  was  made  against  the 

author  h.l.  has  erred  in  passing  by  father  or  master  for  payment  of  so 

without  notice  the  remarkable  dis-  much  as  the  peculium  or  money  was 

tinction  between  the  Roman  law  and  found  to  be  worth.    Conf.  BD.  ad  D. 

that  of  our  own  country.     [But  see  tit.  de  peculio.  junct.  Nostr.  in  Cens. 

his  Gen,s.  For.  4.  16.  8. — Tb,.]  for.  lib.  4.  cap.  3.  n.  13.     But  this 

(i)  The  words  of  our  Author  in  action  is  only  in  use  so  far  that  a 

the  text  require  some   further   ex-  master  or  mistress,  not  having  given 

planation,  and  accordingly  we  must  any  authority  to  his  or  her  servants. 
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An    exception,    however,    exists    in    the    case    of    obligations 
arising  from  delict,  for  no  one  is  obliged  to  undergo  the  punish- 


is  only  liable  ui)on  contracts  by  the 
latter  to  the  extent  of  the  wages  or 
hire  already  due  and  unpaid.  Vid. 
cl.  Voet.  eod.  n.  ult.  Grot,  manud. 
I.  3.  p.  1.  §  34.  &  ampl.  Schorer  ihid. 
n.  48.  &  49.  The  second  action,  de  in 
rem  verso,  is  given  to  those,  who 
h-ave  contracted  with  a  child  or  ser- 
vant, against  the  father  or  master 
to  the  extent  to  which  the  latter  has 
been  benefited  thereby.  The  reason 
of  this  is  to  be  found  in  the  golden 
rule  of  natural  law,  that  no  one 
shall  be  allowed  to  benefit  himself  at 
the  expense  of  another.  I.  208.  D.  de 
Jt.  J.  By  this  action  the  whole  can 
be  obtained,  whereas  by  the  first- 
named  action  the  party  only  gets  as 
much  as  the  peculium  contains. 
Conf.  omnino.  Voet.  in  Comm.  ad 
Fand.  lib.  15.  tit.  3.  "With  refer- 
ence to  the  modern  use  of  this  action 
it  must  be  observed  that  it  is  also 
with  advantage  given  against  the 
husband  where  the  wife  with  his 
knowledge  administers  affairs,  and 
contracts  for  his  benefit ;  for  in- 
stance, where  she  has  bought  neces- 
saries for  the  household,  although 
these  have  accidentally  perished 
immediately  after  completion  of  the 
contract.  Vid.  doctiss.  Hopp.  ad  tit. 
I.  quod  cum  eo  qui  in  alien,  potest. 
Grot.  Introd.  hh.  I.  ch.  V.  §  23. 
junct.  Sande.  I.  2.  tit.  5.  def.  8. 
The  third  action  mentioned  by  me 
is  actio  quod  jussu,  which  arises 
from  the  authority  given  by  the 
father  or  master  to  his  minor  son  or 
servant.  This  is  the  most  easily 
established  of  all  these  actions,  and 
is  by  no  means  of  least  consequence, 
for  it  always  goes  in  solidum,  pro- 
vided the  contracting  parties  have 
not  exceeded' the  limits  of  the  autho- 
rity. The  words  of  the  Councillor 
Huberus,  Heed.  Begtsgel.  hk.  3.  ch. 
24.   §§  4 — 6.  are  worthy  of  mention 


here :  "  On  a  mandate  the  father  is 
liable  for  the  whole,  as  often  as  the 
son  has  contracted  anything  upon 
authority  of  the  father,  whether  it 
be  by  express  direction  or  subsequent 
ratification,  and  wherever  there  is 
proof  of  the  consent  of  the  father. 
You  may,  perhaps,  ask  whether  this 
is  a  peculiar  rule  between  father  and 
son,  and  whether  all  those  who  give 
a  mandate  can  not  be  held  liable 
thereon  ?  I  answer,  strictly  speak- 
ing, No;  for  he  who  has  contracted 
with  the  agent  (mandatarius)  of  a 
strange  person  has  his  legal  remedy 
only  against  the  agent  with  whom  he 
has  dealt,  (cf.  Voet.  17.  1.  §§  5.  & 
8. — Te.)  The  mandate  exists  be- 
tween the  other  two,  to  wit,  the  party 
giving  and  the  party  receiving  the 
mandate,  and  does  not  concern  a 
third  person.  Equity  has,  however, 
established  the  practice  that  the 
mandator  may  be  advantageously 
sued  by  the  indirect,  or  as  it  is  called 
utilis  actio,  and  the  agent  himself 
by  the  strict  or  direct  action ;  and 
for  his  benefit  it  is  also  thought  by 
most  jurists  that  an  agent  having 
performed  his  mandate  cannot  any 
longer  be  held  liable,  although  in 
strictness  of  law  it  would  be  other- 
wise." The  last-named  action,  viz., 
actio  iriiutoria,  from  distribuere, 
to  divide,  is  so  called  because  by  its 
means  each  creditor  obtains  what- 
ever is  due  to  him  by  reason  that 
the  son  or  servant  has,  with  know- 
ledge and  consent  of  the  father  or 
master,  traded  in  certain  commodi- 
ties called  merx  peculiaris,  compris- 
ing portion  of  the  peculium  with 
which  the  father  or  master  has  per- 
mitted the  son  or  servant  to  trade  in 
his  own  name,  in  order  that  the 
father  or  master  might  himself 
derive  a  profit  thereout.  Conf.  Bock- 
elman  ad  B.  de  tribut.  act.  §  8.  This 
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ment  of  anotlier's  crime,  but  everyone  must  himself  suffer  the 
consequences  of  his  own  wrongful  act. 

§  8.  So  that  in  law  parents  are  not  liable  for  the  delicts  of 
their  children,  whether  they  be  of  age  or  minors,  and  neither 
are  children  in  like  manner  liable  for  those  of  their  parents. 
Ezech.  cap.  18.  vers.  4.  20.  Z.  crimen.  26.  D.  de  pcenis. 
Costuym.  of  Antwerp,  tit.  36.  num.  17;  of  Mechelen,  tit.  9. 
art.  14.  and  others.  But  where  the  children  commit  some 
offence,  and  are  fined  in  a  large  amount,  but  have  no  property 
wherewith  to  satisfy  the  same,  and  their  parents  are  unwilling 
to  assist  them,  the  fine  will  be  altered  into  some  corporal 
punishment,  viz.  either  whipping,  or  confinement  on  bread  and 
water,  or  the  like,  which  through  the  operation  of  bodily  pain 
may  serve  as  a  curb  to  wantonness :  per  text  in  I.  fin.  D.  cod.  de 
in  Jus.  vocando,  I.  1.  §  fin.  D.  de  pcenis  I.  7.  §  3.  D.  de 
jurisdict.  I.  6.  in  fin.  de  sepulc.  violat.  juxta  vulgare  ac  tritum 
illud :  qui  nan  habet  in  acre  luat  in  pelle.*     In  similar  cases. 


action  is  extended  to  all  those  who 
have  given  credit  upon  such  pro- 
perty, against  the  father  or  master 
or  their  heirs  quatenus  ad  eos  per- 
venit,  for  the  equal  division  of  said 
property  or  commodities  or  other- 
wise of  the  proceeds  thereof.  The 
use  of  this  action  at  the  present  day 
is  but  small,  because  the  consent  of 
the  father  to  permit  his  son  to  trade 
on  his  own  behalf  is  among  us,  so 
far  as  trade  or  commerce  is  con- 
cerned, considered  to  amount  to 
emancipation  or  release  [from 
paternal  authority — Tb.],  and  con- 
sequently the  son  can  in  this  respect 
be  sued  propria  nomine  by  means  of 
a  direct  action.  But  this  action  (tri- 
hutoria)  may  yet,  according  to  the 
opinion  of  most  commentators,  be 
usefully  brought  whenever  the  father 
continues  to  support  his  son  and  has 
given  him  a  certain  sum  of  money  to 
carry  on  some  particular  trade. 
Conf.  Sohilter  ad  D.  ex  27.  §  88.  & 
89.  Hopp.  ad  tit.  de  act.  pag.  m. 
839.  Lastly,  we  must  observe  that 
minors  are  also  bound  by  their  guar- 


dians in  matters  in  their  name  or 
concerning  their  property,  just  as 
they  may  also  hold  other  persons 
liable  through  the  acts  of  their  said 
guardians.  Vid.  Grot.  Introd.  III. 
1.  §  30.  But  the  creditor  (plaintiff) 
must,  according  to  the  decision  of 
the  Supreme  Court  of  Friesland, 
cited  by  Huberus  (Heed  Begisgel.  I. 
c.  §  13.  and  by  reason  of  I.  3.  Cod. 
quand.  ex  fact,  tutor,  junct.  I.  2. 
Cod.  de  curat,  fur.)  sufficiently 
prove  that  the  liability  was  incurred 
for  the  benefit  of  the  minor ;  but 
even  then  it  may  be  objected  that 
this  is  not  sufficient,  if  the  guardian 
has  without  any  necessity  borrowed 
the  money.  Vid.  Huberus  d.  I.  %  14. 
Grotius  d.  I.  accordingly  correctly 
limits  the  action  regarding  minors 
in  so  far  as  they  may  obtain  indem- 
nity from  their  guardians  or  have 
been  benefited  by  their  conduct. 
Conf.  cl.  Voet.  ad  D.  tit.  quando  ex 
fact,  tutor.  A.  in  eens.  for.  p.  1. 
I.  1.  cap.  17.  n.  13. 

*[Cf.  on  this  maxim  Voet.  19.  2. 
32:   and  42.  3.  5.— Tb.] 
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other  persons  are  not  liable  for  their  servants  beyond  the  extent 
of  the  hire  or  wages* :  I.  35.  D.  de  noxal.  act.  I.  3.  §  1.  D.  de 
peculio.  The  charters  of  the  Empress.  Margaret  granted  to  the 
people  of  Kennemerland  and  Schieland  in  the  year  1346,  provide 
"  that  a  minor  child  shall  not  forfeit  more  than  his  body  and 
ten  pounds  of  his  parents'  property."  In  like  manner,  in  the 
charters  of  Amstelland,  Gooiland,  and  Schoonhoven,  it  is  stated 
"  that  no  children,  being  still  under  their  father  and  mother's 
care,  may  forfeit  more  than  ten  pounds  of  their  parent's 
property."  Likewise  in  South  Holland,  "that  a  man's  child 
living  with  him,  and  being  of  age  but  not  possessing  anything, 
may  forfeit  of  his  father  or  mother's  property  ten  pounds 
without  more."  This  has  given  rise  to  the  question  how  it  can 
be  said  that  these  charters  were  granted  to  the  aforesaid  places 
as  a  favour  or  privilege,  seeing  that  by  common  law,  as  we 
have  already  stated^  the  children  could  not  forfeit  any  portion 
of  their  parent's  property?  Some  are  of  opinion  that  the  Counts 
intended  to  remove  thereby  the  idea  that  the  legitimate  portion 
of  the  children  can  be  forfeited  for  their  crimes;  but  inasmuch 
as  in  such  a  case  the  crime  would  punish  the  parents  who  are 
innocent,  and  the  legitimate  portion  does  not  accrue  till  after 
the  death  of  the  parents  (yid.  Schneid.  ad  tit.  Instit.  de  obi. 
quae  quasi  ex  delict.  §  si  flius  faTnilias  num.  2.  et  Perez,  ad  Cod. 
de  prescript,  num.  12.)  it  is  more  probable  that  the  Counts  had 
in  their  mind  parentless  minors,  who  are  in  possession  of  their 
parents'  property,  and  whose  punishment,  on  account  of  their 
youth,  is  frequently  remitted  or  otherwise  reduced.  I.  2.  Cod. 
si  advers.  delictum,  junct.  I.  37.  D.  minorihus  et  I.  10.  D.  de 
poenis.  These  charters,  indeed,  cannot  affect  the  parents,  except 
where  by  some  command  or  ordinance  a  definite  fine  is  imposed 
upon  them,  if  they  do  not  prevent  their  children  from  violating 
such  ordinance,  the  said  fine  being  more  than  ten  pounds  Dutch  : 
which  seldom  happens,  although  where  this  is  the  case,  the 
parents  living  in  the  above-named  places  may,  by  virtue  of 
their  charters,  escape  with  ten  pounds — that  is,  with  ten 
guilders,  each  of  20  stivers.  An  ordinance  of  this  kind, 
whereby  the  parents  are  held  responsible  for  the  misdeeds  of 

*[As  to  a  master's  liability  for  the)  acts  of  his  servant,  see  note  to  ch.  39. 
§.  2.  infra. — Te.] 
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their  children,  is  to  be  found  in  the  Costuym.  of  Antwerp . 
tit.  36.  num.  17;  and  in  the  Charters  of  Amsterdam  there  is 
an  ordinance  "  that  the  parents  shall  be  held  liaWe  to  pay  on 
behalf  of  their  children  a  fine  of  12  stivers  whenever  the  latter 
are  found  playing  at  the  Exchange  during  Exchange  hours, 
or  committing  some  other  offence.  Ordon.  of  the  Exchange 
there,  art.  3.  and  the  like  \_Recueil  van  Roseboom.  p.  195]  (k). 

§  9.  A  creditor  having  dealt,  in  regard  to  a  ship  or  merchan- 
dise, with  a  person  who  has  obtained  command  of  the  ship  from 
the  shipowner,  or  who  has  been  appointed  by  a  principal  as 
factor  or  disposer  of  merchandise,  could  elect  whether  he  would 
proceed  against  and  sue  the  shipowner  or  his  subordinate,  the 
merchant  or  his  agent.  Z.  1.  §  17.  D.  de  exercit.  act.  I.  6. 
§  ult.  D.  natitce  caupon.  stab.  I.  5.  §  11.  D.  de  institutor;  and 
if  there  were  more  than  one  shipowner  or  merchant,  each  was 
liable  in  soliduTn  I.  1.  §  fin.  I.  2.  I.  3.  Sf  4.  D.  de  exercitor. 
I.  12.  §  ult.  et  I.  seq.  de  instituor.  act.  This  rule,  however, 
being  prejudicial  to  commerce,  has  not  been  adopted  among  us; 
and  we  must  always  proceed  against  and  sue  the  shipowners  or 
merchant  personally,  except  where  they  refuse  to  recognize  the 
persons  with,  whom  we  have  dealt  as  their  agents  or  representa- 
tives. Costal,  ad  I.  ult.  D.  de  Institor.  act.  et  ad.  d.  I.  1.  §  17. 
D.  de  exercitor.  Christin.  vol.  3.  decis.  33.  n.  9.  Coren. 
obse-rv.  28.  n.  47.  et  seq.  Nor  (nog)  is  it  customary  in  Holland, 
where  commerce  is  and  always  has  been  flourishing,  that  several 
shipowners  or  partners  should  each  be  liable  for  the  whole;  but 
on  the  contrary,  the  rule  has  been  introduced  that  several  joint 
owners  of  a  ship  cannot  be  made  responsible  beyond  the  value 
of  the  ship  and  the  cargo  therein,  and  each  one  of  them  to  no 
greater  extent  than  his  share  in  the  venture.  Grot,  de  jure 
belli,  lib.  2.  cap.  11.  §  13.  Introd.  bk.  III.  ch.  1.  §  31.  and 
they  can  only  then  be  held  liable  for  the  whole,  where  there 
is  sufficient  in  the  partnership,  and  may  even  hand  over  and 
bring  up  whatever  they  have  in  the  partnership,  in  satisfaction 

(?«)  By  the  ordinances  of  Voorn,  fence  they  shall  forfeit  the  fine  men- 

art.  24,  it  is  provided  "  that  when-  tioned  in  the  ordinance,  which  the 

ever  any  children  act  contrary  to  the  parents  shall  be  liable  to  pay,  and 

provisions   of  this  ordinance,    their  in    default    the    children    shall    be 

parents  shall  in  the  first   instance  beaten  with  rods." 
chastise  them ;  but  for  a  second  of- 
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of  the  judgment  for  the  whole;  as  was  held  by  the  Supreme 
Court  of  Holland,  according  to  Coren.  observ.  40.  vers,  de 
Gedaagdens.  Vid.  Christin.  vol.  1.  decis.  165.  n.  11.  and 
decis.  108.  n.  9.  Gail.  lib.  2.  observ.  24.  n.  9.  Hector.  Felix. 
de  societat.  cap.  30.  n.  32.  Consult  et  Advys.  vol.  2.  cons.  235 
and  vol.  3.  cons.  321.     l_Vid.  infra,  ch.  39.  §  7]  (Z). 


(I)  The  Author  is  here  treating  of 
the  actio  exercitoria  and  also  of  the 
actio  institoria,  both  of  which  re- 
quire a  little  further  explanation. 
The  Actio  Exercitoria  is  a  personal 
action  at  suit  of  those,  who  have 
dealt  with  the  shipmaster  according 
to  the  law  applicable  to  his  agency, 
against  the  shipowner  for  full  per- 
formance of  the  purpose  of  the  con- 
tract entered  into.  The  ground  of 
this  preestation,  like  in  the  second- 
named  action,  lies  in  the  representa- 
tive character  of  the  shipmaster  or 
factor.  Mr.  Lusac  in  not.  ad  Wolf. 
J.  N.  §  642.  litt.  S.  argues  very  cor- 
rectly on  this  point.  The  limits  of 
such  obligations  on  the  part  of  the 
shipmaster  are  briefly  and  pointedly 
stated  in  the  Placaat  of  King  Philip 
of  the  year  1563.  cap.  2.  art.  12 : 
v.  Verwer.  Neerl.  Zeeregt,  p.  76. 
"  If  a  skipper,  being  master  of  a  ship 
belonging  to  several  owners,  and 
being  abroad,  should  be  in  want  of 
money,  he  shall  not  on  that  account 
without  the  consent  of  his  owners, 
sell  the  ship,  but  shall  raise  bot- 
tomry thereon,  or  sell  portion  of  the 
goods  on  board  according  to  this  ord- 
inance. And  if  he  can  obtain  no 
bottomry,  or  has  no  goods  on  board, 
or  is  unable  to  sell  the  same,  then  he 
may  pledge  or  sell  the  rigging  after 
consultation  with  his  crew."  Conf. 
infra,  ch.  9.  The  owners  are  also 
liable  to  the  freighters  for  all  delay 
and  mala  fides  of  the  skipper  in  the 
course  of  his  employment,  vid.  Grot. 
h.  t.  §  32.  add  Advysh.  vol.  2.  cons. 
204.  That  the  shipowners  are,  more- 
over, according  to  our  customs, 
liable  each  one  for  not  more  than  his 


share,  and  may  protect  himself  with 
cession  of  his  share  in  the  ship  with- 
out incurring  further  liability, 
appears  among  others  from  Voet  ad 
tit.  Dig.  de  exercit.  act.  n.  5.  add 
ampl.  Van  Bynkershoek.  qucest.  Jur. 
Priv.  lib.  4.  cap.  20.  in  verbis.  Ex 
his  consequitur,  neque  in  solidum 
dimidium  actionem  esse  dandam 
contra  unum  ex  pluribus  dominis 
navis,  quae  damnum  dedit.  Plus 
dico,  neque  dandam  esse  ad  inte- 
gram  partem  ejus,  sed  duntaxat  ad 
id,  quod  ejus  pars,  reliquarum  par- 
tium  contrihutione  quoque  compu- 
tata  debebit,  ita  etiam  judicio  con- 
tradictorio  Supremus  Senatus  Judi- 
cavit.  d.  21.  Decemh.  1629.  neque  id 
etiam,  adversatur  Juri  Bomano,  etsi 
eo  jure  ex  contractu  magistri  quis- 
que  exercitorum.  teneatur  in  solidum, 
id  enim  duntaxat  obtinet  in  negotiis, 
quibus  magistrum  proeposuerunt  ex- 
ercitores,  uti  latim  exequutus  sum 
lib.  1.  qucest.  Jur.  Publ.  certe  mag- 
istri officium  non  est  aliorum  naves 
obruere,  et  nem^o  sanus  dixerit,  huic 
rei  exercitoribus  fuisse  prcepositum. 
From  this  doctrine  of  Van  Bynkers- 
hoek it  seems  to  me  we  may,  accord- 
ing to  Roman  law,  draw  the  follow- 
ing distinction,  that  the  owners  are 
liable  each  in  solidum  in  matters 
with  respect  to  which  they  have  ap- 
pointed the  shipmaster,  but  that 
each  one  may  escape  by  giving  up 
his  share  in  the  joint  ownership 
where  he  is  sued  for  acts  of  the 
skipper  gua  talis,  for  which  no  sound 
mind  can  suppose  that  he  has  been 
appointed  by  the  owners.  Possibly 
upon  this  ground  the  Court  at 
Amsterdam    has    formerly    decided 


26      BY  AND  THROUGH  WHOM  OBLIGATION  ARISES ;    [Bk.  IV. 

§  10.  All  shipmasters  and  innkeepers,  although  they  seem  to 
receive  their  hire  merely  for  the  bare  use  of  their  ship  or  inn,  are 
nevertheless  obliged  to  look  after  property  brought  into  the  ship 
or  inn,  and  to  be  responsible  for  the  same.  They  are  not  only 
liable  for  their  own  acts  [^vid.  Sande.  3.  6.  9;  I.  27.  %  9.  D.  ad 
L.  Aquil.]  but  also  for  the  acts  of  those  whose  services  they 
employ,  and  likewise  of  those  whom  they  carry  and  of  all  those 


differently  in  different  cases,  the 
record  of  which  has,  by  means  of 
written  notes,  been  preserved  to  me 
as  foUows : — "  In  the  month  of 
January,  1667,  Robert  Vicq.  was 
condemned,  in  solidum,  to  pay  at 
suit  of  Willem  Smit,  a  debt  due  by 
the  joint  owners  of  whom  he  was 
merely  one.  On  the  other  hand,  in 
the  case  of  Frans  Rodrigue  against 
Jan  Bartholomeus  Liveling,  it  was 
held  that  he  was  only  liable  to  the 
extent  of  his  portion,  26  April,  1672. 
On  the  16th  Dec.  1671,  Tielman 
Soolmans  was  condemned  to  pay 
Philip  Scholten  f.  677  :  3,  for  biscuit 
delivered  to  the  ship  Alida,  Fred- 
erick Lourens,  master,  of  which  he 
was  owner.  Appeal  being  had  from 
the  Commissioners  of  the  sea  to  the 
College  of  Schepenen,  the  ruling  of 
the  commissioners  was  set  aside,  and 
Soolmans  condemned  to  the  extent 
of  his  share,  the  rest  of  the  claim 
being  disallowed,  reserving,  how- 
ever, his  remedy  agaitist  the  other 
co-owners.  14.  Fbr.  1673."  Ord. 
Bolle  pres.  12  January,  1672,  add. 
Ordon.  voor.  Comm.  van  Z.Z.  art. 
47.  With  respect  to  the  Actio  Insti- 
toria,  which  is  also  properly  des- 
cribed, as  a  personal  remedy,  it  lies 
at  suit  of  all  those,  who  have  dealt 
with  a  factor  or  his  substitute, 
according  to  the  law  applicable  to 
his  business,  against  the  merchant 
or  shopkeeper  (in  such  case  com- 
monly called  the  principal),  in  order 
to  acquire  the  whole  of  that  which  is 
due  to  them  by  reason  of  the  dealing 
or  contract.     This  action  may  also 


be  brought  utilis  (quasi  institoria), 
e.g.,  if  the  owner  of  a  house  has 
commissioned  another  to  let  it.  Conf. 
I.  5.  §  8.  I.  13.  pr.  I.  19.  D.  de  inst. 
act.  I,  pen.  Cod.  eod.  I.  31.  D.,  de 
negotiis  gestis.  add.  Grot.  Introd. 
§  31.  h.  t.  However,  it  must  be  ob- 
served here  (like  in  the  case  of  the 
first-named  action  exercitoria),  that 
each  of  the  principals  can  escape 
further  liability  by  giving  up  his 
share  in  the  business,  vid.  Voet  in 
comm.  ad  Pand.  tit.  de  inst.  act. 
n.  2.  Moreover  I  have  considered  it 
necessary  to  say,  according  to  the  law 
of  his  business,  for  in  accordance 
therewith,  the  majority  of  questions 
arising  on  this  head  have  to  be  de- 
cided :  thus,  for  instance,  whether  a 
factor,  who  has  received  chattels 
entrusted  to  him  by  his  principal, 
having  sold  them  contrary  to  the 
wish  of  the  principal  a,nd  received 
the  proceeds,  or  paid  them  over  to 
his  creditor,  can  effectually  pass  the 
property,  so  that  the  purchaser  need 
be  in  no  danger  (of  an  action)  of 
reclaim,  vid.  vol.  i.  bk.  2.  ch.  7.  §  3. 
junct.  I.  5.  §  11.  &  I.  11.  §  2.  D.  d. 
t.  :  Advysb.  2.  d.  cons.  47.  add.  Holl. 
Consult,  vol.  1.  pag.  443.  As  this 
action  is  given  against  the  principal 
by  reason  of  the  contract  with  the 
factor,  so  in  like  manner  the  prin- 
cipal is  jure  hodierno  also  entitled 
to  this  remedy.  The  reader,  who 
wishes  for  further  information  on 
this  point,  will  find  full  particulars 
in  Voet.  d.  I.  Soil.  Consult.  2nd  3rd 
vol.  Cons.  145.  &  Nostr.  in  Cens.  for. 
parte.  1.  lib.  4.  cap.  3.  n.  6.  &  seq. 
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persons  wlio  are  in  their  sMp.*  I.  1.  in  fr.  et  §  fin.  I.  2.  D.  naut. 
Caupon.  stahular.  Pecc.  ad  d.  I.  1.  2.  et  seq.  Cliristin.  ad 
leges  Mechlin,  tit.  8.  art.  15.  n.  4.  So  far  tliat  a  skipper  or 
innkeeper  is  liable  to  the  full  extent  for  property  received  into 
his  ship  or  inn,  although  it  was  damaged  or  lost  without  any 
neglect  on  his  part.  I.  3.  §  2.  vers,  miratur  igitur.  D.  naut. 
Caupon,  stahul.  et  ibi.  Christin.  d.  tit.  8.  art.  15.  num.  11.  12. 
[Peckius  ad  rem  nauticam,  p.  22.  et  ibi  Vinnius]. 

But  inasmuch  as  with  respect  to  our  daily  market  boats,  the 
masters  whereof  gave  rise  to  great  disputes  (denying  often  that 
the  goods,  with  regard  to  which  the  dispute  arose,  were  ever 
handed  over  or  solely  entrusted  to  them,  whereas,  on  the  other 
hand,  honest  folk  in  good  faith  maintained  that  the  goods  had 
been  received  in  the  vessel,  or  entrusted  to  the  people  in  charge 
of  her),  it  appeared  that  the  goods  were  either  not  delivered  at 
all,  or  improperly  delivered,  which  caused  great  uncertainty  to 
the  judge,  provision  has  in  many  places  been  made  to  the  effect, 
that  of  all  packed  goods  a  register  should  be  kept  by  a  person 
appointed  for  the  purpose,  with  a  note  of  the  day,  shipmaster, 
and  person  to  whom  sent,  which  register  should  serve  as  full 
proof  in  case  a  dispute  should  arise  about  the  goods.  Moreover, 
the  master  of  larger  vessels,  and  in  like  manner  the  crew  on 
behalf  of  the  masters,  who  are  held  responsible  for  their  acts, 
must  annually  give  security  in  a  certain  amount  for  whatever 
concerns  their  employment. 

§  11.  But,  even  should  it  be  that  we  may  be  considered 
effectually  to  have  bound  ourselves  by  those  whom  we  have 
in  our  power,  tot.  tit.  Instit.  quod  curn  eo  qui  in  aliena  poiestate, 
still  we  cannot  lend  any  money  to  a  son  in  the  power  of  his 
father,  with  the  view  tacitly  to  bind  the  father  thereby,  or 
under  condition  that  it  shall  be  returned  to  us  with  interest 
when  the  son  attains  majority  or  becomes  his  own  master;  and 
the  lender  in  such  a  case  would  have  no  right  to  claim  the 
money  back,  either  from  the  father  or  the  son.     tot.  tit.  D.  et 

*[The  reader  must  be  careful  to  Ulpian,  B.  4.  9.  I.  1.  §  8.    "I  think 

bear  in  mind  that,  according  to  the  that  he  undertakes   the  custody  of 

text,  the  master  is  liable  for  the  acts  everything   brought   into  the  ship, 

of  the  passengers  only  with  respect  and  that  he  is  not  only  liable  for  the 

to   goods    or    property    brought    on  acts   of   the  crew,   but   also  of   the 

board  the  ship.    In  such  a  case,  says  passengers  (vectorum)." — Te.] 
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Cod.  ad  Sc.  Maced.  §  pen.  Instit.  quod  cum  eo  qui  in  alien, 
potest,  (m).  This  rule  would  still  obtain  among  us  according 
to  circumstances,  in  the  case  of  those  who  are  still  under  the 
power  of  their  parents,  and  must  be  considered  as  minors. 
Tulden.  ad  tit.  Instit.  quod  cum  eo  qui  in  alien,  potest,  cap. 
ult.  And  so  it  has  been  provided  in  several  towns,  for  instance 
at  Haerlem,  "  that  no  one  shall  advance  or  lend  any  person, 
being  still  under  25  years  of  age,  more  than  ten  stivers  at  a 
time,  on  pain  of  not  being  able  to  recover  what  was  advanced 
or  lent  above  the  said  amount."  Likewise  it  was  provided  in 
other  places,  as  at  Utrecht  on  18  February,  1657,  that  no  one 
may  tap  children  under  14  years,  even  although  they  could  pay 
for  it,  more  than  a  quart  of  beer  for  their  thirst;  nor  in  like 
manner  are  any  proprietors  of  tennis-courts  to  admit  children 
under  14,  on  pain  of  forfeiting  25  guilders;  nor  are  any 
innkeepers,  publicans,  or  owners  of  tennis-courts  to  give  them 
credit  for  drink-money,  and  no  action  will  lie  for  its  recovery; 
following  further  previous  Publications  against  the  improper 
incurring  of  debt  by  young  people  without  the  consent  of,  and 
in  opposition  to,  their  parents  and  relatives.  But  this  exemption 
does  not  apply  where  the  father  allows  the  son  to  carry  on 
business  on  his  own  account,  or  in  some  other  way  permits  liim 
to  be  his  own  master.*  Z.  1.  §  1.  I.  S.  ult.  D.  ad.  Sc.  Maced. 
Sande,  lib.  3.  tit.  2.  defin.  2.  (n). 

(m)    Vid.    CI.   Voet.    in  Com.   ad  v.    Mitchell,   1904,    E.    D.    C.    56.— 

Pand.  lib.  14.  tit.  6.  junct.  AUer.  de-  Ta.] 

finisien  van  Rechten,  pag.  m.  148.  (n)  In  Roseboom,  Becueil.  cap.  28. 

*[Thus  in  Cairncross  v.  De  Vos  §  27.  we  read  :  "  and  whoever  con- 
(Buch.  Rep.  1875,  p.  5)  the  Supreme  tracts  with  the  said  orphans  or  other 
Court  of  the  Oape  of  Good  Hope  children  under  guardianship  and 
held  that  a  minor  of  about  18  years,  still  registered  in  the  Orphan  Book, 
whose  father  was  dead  and  who  had  buys  or  sells,  gambles,  lends  or 
been  living  apart  from  his  mother  debits  them,  without  consent  as 
(his  natural  guardian)  for  some  above  mentioned,  for  a  larger  sum 
time,  and  carried  on  the  trade  of  a  than  twenty  stivers,  the  said  trans- 
blacksmith  for  his  own  benefit,  was  action  is  void,  and  no  action  will  lie 
liable  in  an  action  for  money  lent,  thereon ;  and  further,  they  who  ad- 
So  in  Gericke  v.  Keyter  (Buch.  Rep.  vance,  lend  to,  or  win  by  play  any 
1879.  p.  147)  the  same  Court  held  more  money  from  such  children,  shall 
that  minority  was  no  defence  in  an  be  punished  at  discretion."  Add. 
action  on  a  promissory  note  against  Handv.  pag.  448.  And  likewise  by 
a  minor,  a  trader :  Johnson  vs.  an  ordinance  of  the  Court  of  this 
Keiser,  Kotz6's  Rep.  p.  166 ;  Nangle  town  of  Amsterdam,  dated  31  Janu- 
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§  12.  With  respect  to  the  things  which  may  form  the  subject- 
matter  of  a  contract,  it  may  be  said  that  all  things,  the  dealing 
with  which  is  not  forbidden,  may  form  the  subject-matter  of  a 
transaction  or  contract  (handeling),  including  as  well  a  promise 
to  do  or  cause  something  to  be  done,  as  daily  to  deliver  some- 
thing which  exists  in  commercio. 

§  13.  But  where  (a  promise  has  been  made)  to  do  something, 
or  cause  it  to  be  done,  we  will  not  be  absolved  by  payment  of 
the  damage  caused  by  non-performance :  secundum.  I.  14.  72.  84. 
and  I.  112.  junct.  §  ult.  de  Verb,  obligat. ;  but  may  be  compelled, 
by  means  of  imprisonment,  to  performance  of  the  promise  made.* 
I.  11.  §  ult.  D.  de  legat.  3.  I.  21.  §  4.  D.  de  Novi.  op.  nunciat. 
Instruct,  van  den  Ho  gen  Rade.  art.  275.  Annpliatie  van  den 
Hove  van  Holland,  art.  14.  Ordon.  op.  1  stuk.  van  de 
Regtsvord.  in  de  steden.  art.  31.  32.  Costuym.  of  Antwerp. 
cap.  68.  art.  42.  43.  Christin.  vol.  1.  decis.  223.  n.  8.  except 
with  respect  to  things  in  which  we  either  have  not  or  can  not 
have  any  right.  §  1.  2.  Instit.  inutilib.  stipulat.;  or  which 
spring  from  an  immoral  and  dishonest  cause.  §  24.  Instit.  I.  27. 
§  4.  D.  de  pact,  or  are  contrary  to  public  policy  and  general  law. 
I.  28.  §  7.  in  pr.  I.  38.  D.  de  pact.  Hereunder  are  also  included 
transactions  respecting  the  further  inheritances  from  persons 
still  living.  I.  19.  I.  wit.  Cod.  de  pact.  I.  61.  D.  de  Verb,  oblig. 
\yid.  infra,  c.  24.  11.  v.     Sande,  4.  5.  19]. 

In  like  manner,  no  action  lies  among  us  in  cases  of  gambling, 
and  for  whatever  is  stipulated  or  promised  from  such  a  cause,  t 
I.  5.  Cod.  de  condict.  ob.  turp.  caus.  junct.  I.  1.  Cod.  de  Aleatorib. 
Costuym.  of  Antwerp,  tit.  54.  art.  17.  et  seq.  Statutes  of 
Leyden,  art.  144.  Neostad.  Cur.  Holl.  decis.  58.  Grot.  Introd. 
bk.  3.  ch.  3.  §  49;  nor  in  the  case  of  a  wager,  which  depends  on  a 

ary,  1758,  tweede  Vervolg  op  ■  de  in  notis,  and  my  note  to  JSfc.  5. 
Handv.  pag.  62.  it  is  enacted,  cA.  26.  §  20.  in  the  Appendix. — Tb.] 
"  Children  supported  in  the  poor-  t[In  Sonnenherg  vs.  Flower 
house  of  this  town  shall  not  be  (Buch.  Rep.  1875.  p.  4)  the  Supreme 
served  or  admitted  in  any  taverns,  Court  of  the  Cape  of  Good  Hope  re- 
alehouses,  and  so-oalled  public  tap-  fused  provisional  sentence  on  an 
cellars  [eaiLser-lcelders,  i.e.,  cellars  I.  O.  U.  given  by  the  defendant  to 
where  people  congregate  to  talk  and  the  plaintiff  for  money  lost  in  play 
drink. — Tb.]  or  stores,  under  a  pen-  at  cards:  see  also  Beston  vs.  Lucas 
alty  of  12  guilders."  (Kotz^'s  Rep.  p.  45).— Tb.] 
*lVid.  infra,  Ch.  XVIII.  §  1.  et 
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bare  accident,  and  is  not  mutually  beneficial.  Vid.  Grot.  Introd. 
d.  caf.  3.  §  48.  and  Groeneweg.  ibi,  et  de  legib.  abrogat.  ad 
I.  108.     D.  de  Verb,  obligat.     [Vid.  latius  infra,  4.  14.  5.]  (o) 


* 


(o)  See  further  the  notes  to  Ch.  note  to  chapter  II.  in  the  Appendix 

14.  §  5.  infra.  on  causa,  oorzaah,  and  consideration 

*[In  connection  with  the  matter  in  relation  to  the  law  of  contract. — 

discussed  in  chapters  I.  and  II.  of  Tb.] 
Book  IV.  of  these  Commentaries,  see 


(31) 


CHAPTEE  III. 


HOW  A  BINDING  PROMISE  IS  CREATED.     ITS  EFFECT. 


Sect. 

1.  Of  a  Promise.     How  it  is  cre- 

ated among  us. 

2.  How  many  kinds  in  general. 

3.  A  simple  promise  —  of  what 

effect. 


Sect. 

4.  Of  a  promise  to  be  performed 

on  a,  certain  day. 

5.  Of  a  promise  upon  condition. 

Its  effect. 


§  1.  A  BINDING  promise  (contract)  and  obligation  take  place 
among  us  in  any  way  which  clearly  shows  the  intention,  and 
with  any  words  which  may  effectually  bind;  for  since  nothing 
is  more  proper  among  men  than  to  observe  what  has  been 
mutually  agreed  upon,  I.  1.  D.  de  pact,  and  nothing  is  more 
serious  than  not  complying  with  one's  promises,  I.  1.  D.  de 
Constit.  pecun.  our  ancestors  of  old  thought  nothing  of  greater 
importance  than  to  keep  their  word  and  perform  what  they  had 
once  promised.  In  this  respect  they  have  always  been  placed 
as  an  example  above  other  nations  as  a  people  whose  word  could 
be  trusted.  Vid.  Tacit.  Annal.  13.  Cluver.  de  Antiq.  Germ, 
lib.  1.  cap.  19.  vers,  universal.  Grot.  Introd.  hit.  3.  ch.  1. 
in  fin.  {a).* 

[A  promise  made  by  a  father  to  his  children  that  he  will  not 
sell  or  give  away- any  of  his  property,  does  not  prevent  him  freely 
to  dispose  thereof  by  last  will.     Everardi.  Consil.  6]. 

§  2.  Some  obligations  are  made  pure,  others  in  diem,  others 
suh  conditione.      §   2.   Instit.  de  Verb,   obligat.   (b). 


(a)  The  reader  is  referred  to 
Huber,  Heed.  BecMsgel.  hJe.  3.  ch. 
21.  n.  2.  In  this  chapter  n.  5.  Huber 
properly  observes  that  the  distinc- 
tion between  gratuitous  promises 
and  promises  upon  request  (heloften 
en  toezeggingen)  does  not  obtain 
among  us,  according  to  the  common 
saying  "  a  promise  incurs  a  debt  " 
(helofie  maaJct  schuld).  Vid.  ante, 
ch.  1.  in  notis,  §  §  4.  cfc  5.  To  which 
we  may  add  that  some  promises  are 


personal — e.g.  I  promise  not  to  de- 
mand of  Sempronius  payment  of  the 
account  he  owes  me ;  others  are  real 
—e.g.  I  promise  not  to  demand  pay- 
ment of  the  account  which  Sempro- 
nius owes  me.  Vid.  Huber,  I.  c.  n. 
18  &  19. 

*[See,  however,  in  regard  to  this 
statement,  Fockema  Andreae's  note 
to  Grot.  I.  c— Th.] 

(6)  Cf.  Huber,  I.  c.  n.  63.  et  seq. 
Promises  may  also  be  divided  into 
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§  3.  The  efficacy  of  a  promise  made  without  more  (puri)*  is 
such,  that  it  immediately  takes  effect,  giving  the  acceptor  with- 
out delay  a  right  and  claim,  according  to  the  rule  that  where  no 
time  is  mentioned  claim  may  instantly  be  made.  d.  §  2.  Instit. 
I.  14.  D.  de  Reg.  Jur.  I.  56.  §  4.  D.  de  Verb,  obligat.  except 
where  the  performance  of  the  thing  necessarily  requires  some 
time,  such  as  the  transfer  of  immoveable  property,  or  the  promise 
to  perform  something  at  another  place,  which  includes  the  time 
necessary  for  its  due  fulfilment.  §  fin.  Instit.  de  inutil.  stipulat. 
I.  73.  D.  de  Verb,  oblig.  I.  105.  D.  desolut.  I.  21.  §  1.  D.  de 
Constit.  pecun.  (c). 

§  4.  But  in  an  obligation  in  diem  we  must  draw  a  distinction. 
In  the  case  of  a  promise  at  a  given  tim.e  or  day,  which  is  certain, 
the  right  and  claim  are  likewise  at  once  vested  and  transmitted 
to  the  acceptor's  heir;  but  no  demand  can  be  made  before  the 
given  time  has  expired,  or  the  day  has  arrived.  Z.  213.  D.  de 
Verb,  signific.  And  it  is  considered  that  the  day  mentioned  in 
the  promise  is  included  and  must  have  elapsed  before  the  debt 
duly  arises  or  may  be  demanded.  §  2.  Instit.  de  Verb,  obligat. 
junct.  §  ult.  Instit.  de  inutilib.  stipulat.  I.  42.  D.  de  Verb, 
obligat.  But  if  the  day  be  uncertain,  whether  and  when  it  will 
arrive,  this  will  operate  as  a  condition,  and  the  promise  will  not 
be  confirmed  until  arrival  of  the  day.  I.  17.  §  2.  I.  72.  §  7. 
D.  de  Condit.  et  demonstrat.  (d). 

those  ad  dandum  and  ad  faciendum.  d.    I.   72.   junct.    I.   6.   8.    eod.   add. 

Add.  Zoezius  ad  tit.  Pand.  de  V.  0.  omnino  cl.  Voet.  in  Comm.  ad  eund. 

n.  37.    With  respect  to  the  latter  of  D.  tit.  n.  8.  [c/.  supra,  cli.  2.  §  13. 

these,  the  commentators  are  divided  a/nd  infra,  ch.  18.  §  1.  in  notis,  and 

in  opinion  whether  the  promisor  can  note  to  Bk.  5.  ch.  26.  §  20. — Tb.] 
be  released   from   a  specific   act  on  *[Pure.  i.e.  without  any  condition 

making    compensation    in    damages  attached  to  the  promise. — Tb.] 
and  costs  to  the  acceptor  (promisee)  ?  (c)  Add.  Francisci  Card.  Mantica, 

Gromez.     variar.    resolut.     cap.    10.  de  iac.  et  amhig.  convent,  p.  2.  pag. 

n.  22.     Donell  and  others  hold  that  215.  n.  13.  junct.  n.  15.  S  16.       He 

he  may  do  so;  but  Cujacius,  ad.  I.  also  observes  that  a  simple  promise 

72.  D.  de  V.  0.,  and  Zoezius,  I.  c.  becomes    conditional    whenever     in 

n.    53.    are  of   a   contrary  opinion.  what  immediately  preceded  it  a  con- 

The  view  of  the  former  seems  to  me  dition  was  implied,  which  must  be 

more  acceptable,    by  reason  of   the  considered    as    repeated;    but    this 

rule  that  in  obligations  ad  faciendum  must  not  be  accepted  without  quali- 

no  one  is  prcecise  held  to  the  specific  fication. 

act,  but  may  be  released  prxstando  (d)  Add.  Mantica,  I.  c.  n.  17. 

interesse.     Vid.   cl.   Brunneman   ad 
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§  5.  In  like  manner  tlie  condition  npon  which  the  promise  is 
made,  provided  it  be  honest  and  possible,  must  first  be  fulfilled 
before  the  promise  takes  effect;  so  that  there  exists  merely  a 
hope  whether  it  will  ever  happen.  §  4.  Instit.  de  Verb,  ohligat. 
But  if  the  condition  be  immoral  or  impossible,  no  right  may  or 
can  arise  therefrom.  §  2.  Instit.  de  Verb,  ohligat.  I.  72.  D. 
Cond.  et  derwonstrat.  junct.  §  24.  Instit.  de  inutilib.  stipulat. 
I.  26.  D.  de  Verb,  ohligat.  et  I.  4.  Cod.  de  commit,  et  Cont. 
stipulat.  The  condition  may  also  exist  in  not  doing  something, 
or  in  something  that  is  not  to  happen,  which,  in  order  that  it 
should  not  continue  for  ever,  mostly  depends  upon  a  certain 
person  or  a  certain  time;  e.g.  if  he  does  not  proceed  to  the  East 
Indies,  or  if  this  or  that  does  not  happen  within  such  time.  In 
such  a  case  we  must  wai*  for  the  arrival  of  the  time,  which  does 
not  lapse  during  the  life  of  him,  whose  not  doing  something  is 
subject  to  the  condition,  for  so  long  as  he  lives  it  is  uncertain 
whether  the  condition  will  determine.  §  4.  Instit.  de  Verb, 
ohligat.  I.  27.  et  I.  115.  D.  de  Verb,  ohligat.  But  if  the  not 
doing  of  something  rests  in  the  power  and  will  of  the  promisor, 
the  debt  may  in  the  meantime,  under  security  that  such  thing 
will  not  be  done,  be  claimed  and  the  thing  promised  be  enjoyed. 
I.  7.  D.  de  Condit.  et  deTTwnstrat.  I.  40.  in  fm.  D.  eod.  I.  2. 
Cod.  de  his  quce  sub  modo. 

A  promise,  whereby  a  person  promises  something,  if,  or  as 
much  as,  he  shall  feel  disposed,  is  ineffectual,  for  no  claim  can 
be  made  against  anyone  who  is  not  bound  beyond  what  he 
pleases.  I.  8.  D.  de  oblig.  et  act.  I.  17.  D.  de  V.  ohligat.  I.  108. 
§  1.  Z?.  eod.  In  other  respects  promises  are  construed  very 
strictly  and  according  to  the  letter,  so  that  the  promisor  is  least 
burdened  thereby,  and  no  extension  to  his  prejudice  is  allowed 
beyond  what  is  clearly  expressed  in  the  promise,  for  words  are 
always  construed  against  the  stipulator,  in  whose  power  it  was 
to  have  expressed  the  stipulation  more  clearly.  I.  38.  §  18.  I.  99. 
D.  de  Verb,  ohligat.  I.  39.  D.  de  pact.  (e). 

(e)  Gonf.  el.  Voet.  ad  d.  t.  n.  20.  58.  and  p.  111.  of  the  Dutch  edition 

junct.  Mantica,   I.  c.  num.  21.   [c/.  by  Van  der  Linden.     See  also  Philli- 

Broom's    Leg.    Maxims,    under    the  more's    Maxims    of    Jurisprudence 

maxim     verba     chartarum     fortius  for  some  rules  of  the  civil  law  on  the 

accipiuntur  contra  proferentem,,  and  interpretation  of  contracts,   p.   330. 

Evans'    Pothier  on   Obligations,    p.  et  seq. — Te.] 
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Sect. 


1.  The  effect  of  binding  one's  self 

together  with  another ;  and 
when  one  is  bound  either  in 
whole  or  in  part. 

2.  Suretyship  defined.    Who  may 

be  sureties  and  who  not. 

3.  For  what  debts  sureties  may 

be  given. 

4.  Whether  a  person  is  liable  as 

surety  for  something  more 
than,  or  different  from,  what 
the  principal  is  liable  for. 

5.  The    contract    of     suretyship 

must  be  made  clearly,  with 
full  knowledge  and  premedi- 
tation. 

6.  For  a  crime  punished  corpor- 

ally no  one  can  become 
surety. 

7.  Of    the   benefits    extended    to 

sureties. 

8.  When  these  benefits  cease  and 

may  not  be  enjoyed. 

9.  Of  remuneration  of  these  bene- 

fits.    When  this  takes  place 
tacitly. 
10.  Whether  the  creditor  proceed- 
ing in  law  against  the  prin- 


Sect. 

cipal  debtor  discharges  the 
surety. 

11.  Whether  a  surety  can  be  pro- 

ceeded against  before  the 
principal  has  been  excussed. 

12.  How    renunciation    of    these 

benefits  may  be  made. 

13.  Of  the  right  which  a   surety 

has  to  compensation  against 
the  principal  debtor  and  co- 
sureties. 

14.  Of     cession     of     action     and 

transfer  of  claim.  Whether, 
when,  and  against  whom  this 
is  necessary. 

15.  Prior  or   subsequent   to  pay- 

ment. 

16.  When    and    by    what    means 

suretyship  ceases  or  becomes 
extinguished. 

17.  Whether   and  when   a   surety 

may  before  payment  claim  to 
be  released  from  his  surety- 
ship. 

18.  Whether  and  when,  by  giving 

time  for  payment,  the  surety 
is  discharged. 


No  one  can  promise  anything  in  order  effectually  to  bind 
another  thereby.  §  3.  Instit.  de  inutilib.  stipulat.  as  has  been 
already  observed  (a) ;  but  he  may  indeed  bind  himself,  together 


(a)  The  reader  must  understand 
this  with  the  qualification  mentioned 


ante,  ch.  2.  in  notis,  §  8.    Add.  Voet. 
ad  tit.  de  Verb,  ohligat.  n.  5. 
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with,  or  on.  behalf  of,  another,  tot.  tit.  D.  de  duob.  reis.  et  de 
fidejussorib. 

§  1.  Whenever  several  persons  have  at  the  same  time  bound 
themselves  as  principals,  it  is  sufficient  if  each  of  them  pays  his 
share.  The  Novel.  99.  cap.  1.  jimct.  which  only  treats  of  surety- 
ship, is  nevertheless,  according  to  the  general  opinion  and  com- 
mon consent,  also  extended  to  two  or  more  joint  principal 
debtors,  per  auih.  hcec  ita  Cod.  de  duob.  reis.  junct.  I.  11.  D.  eod. 
Yid.  Neostad.  Suprem.  Cur.  decis.  97.  Christin.  vol.  4.  decis. 
178.  num.  13.  14.  8r  vol.  5.  decis.  213.  num.  8.  cum.  seq.  Gude- 
lin.   de  jure  Noviss.   lib.  3.    cap.   4.   vers,  de  duob.     Gail.   lib. 

2.  observ.  28.  num.  5.  in  fin.  (b);  except  where  each  one  has 
bound   himself   specially   and    one   for   all.     Grot.    Introd.    bk. 

3.  ch.  3.  §  8.  (c).  Costuym.  of  Antwerp,  tit.  63.  art.  2.  Hand- 
vest,  of  South  Holland,  p.  409.  art.  34.  Contra  Novell.  99.  cap.  1. 
et  ibi  DD.  or  has  clearly  renounced  the  beneficiwm  divisionis, 


(6)  To  this  may  be  added  ohserv. 
52.  on  the  Introduction  of  Grotius, 
vid.  Observ.  pt.  2.  p.  145. 

(c)  See  upon  this  reference  to 
Grotius  the  Eegtsgel.  ohserv.  parte. 
2.  p.  157.  It  must  further  be  ob- 
served with  reference  to  correi 
dehendi  that  thereunder  are  not  con- 
sidered those  who  have  bound  them- 
selves one  for  all  as  principal,  unless 
it  also  appears  that  they  have  bound 
themselves  at  the  same  time  and  for 
one  and  the  same  thing ;  for  if  one 
has  bound  himself  for  the  default, 
and  another  for  the  fraud,  of  the 
principal,  we  will  altogether  erron- 
eously infer  from  the  clause  one  for 
all,  or  each  separately  for  the  whole, 
that  they  must  be  held  to  have  re- 
nounced the  heneficium  divisionis 
Conf.  cl.  Voet.  ad  tit.  Dig.  de  duohus 
reis.  Gonstit.  The  Costuym.  of  Ant- 
werp, cap.  53.  art.  3.,  where  mention 
is  made  of  a  certain  sum,  and  con- 
sequently of  one  and  the  same  thing, 
affords  no  objection  to  this.  The 
distinction  between  correi  dehendi 
and  sureties  appears  further  from 
the  principles  of  the  written  laws  to 


be  this ;  that  correi  dehendi  can  sue 
without  any  cession  of  action  acfione 
utili  in  order  to  recover  from  their 
co-debtors  the  debts  paid  by  them- 
selves, but  this  is  not  permitted  to 
sureties,  however  much  they  have 
the  heneficium  epistolce  D.  Hadriani 
et  cendendarum  actionum  in  com- 
mon. Vid.  I.  16.  v.  de  fidejuss: 
I.  1.  Cod.  de  duohus  reis.  junct.  Con- 
sultiss.  Coler.  practica  univ.  pag. 
236.  The  question  is  also  of  import- 
ance whether  a  creditor  of  several 
principal  debixirs,  jointly  mentioned 
as  bound,  by  suing  one  of  them  for 
his  legal  share  must  be  taken  to  have 
intended  and  introduced  a  splitting 
of  the  debt  ?  In  case  of  receipt  (pay- 
ment) protest  would  be  taken  into 
consideration,  and  further  regard 
must  be  had  to  the  distinction, 
whether  the  creditor  has  simpliciter 
and  without  more  demanded  a  por- 
tion of  one  of  them,  for  if  so,  he  has 
done  no  more  than  to  elect  and  by 
no  means  to  divide.  Conf.  doctiss. 
Mantica  de  tac.  et  amhig.  Convent, 
lih.  15.  tit.  5.  junct.  Voet.  d.  t.  n.  4. 


36  OF  JOINT  DEBTORS  AND  SURETYSHIP.         [Bk.  IV. 

that  is,  the  benefit  of  dividing  the  deht,  as  frequently  happens 
among  us :  arg.  I.  1.  D.  de  serv.  easfort.  Likewise,  if  the  other 
joint  principal  debtors  are  evidently  unable  or  absent  from  the 
country,  auth.  prcesentit.  Cod.  de  fidejussor,  auih.  hoc  ita  Cod. 
de  duoh.  reis.  This  is  to  be  understood  of  two  or  more  persons, 
who  have  jointly  bound  themselves  as  principal  debtors,  each 
one  for  all  and  the  one  for  the  other;  but  not  also  of  those  who 
have  simply  bound  themselves  jointly  for  the  same  thing.  Grloss. 
in  diet.  auth.  hoc  ita.  Sichard.  ihid.  nvmi.  4.  in  fin.  et  seq. 
(which  often  happens  with  us). 

In  like  manner,  if  anyone  has  made  himself  surety  just  as  a 
principal  debtor,  and  with  renunciation  of  the  beneficium  ordinis 
et  excussionis  (i.e.  that  the  principal  should  first  be  excussed),  he 
may  be  proceeded  against  before  steps  are  taken  against  the 
principal  debtor.  Costuymen  of  Antwerp,  tit.  63.  art.  1. 
Christin.  ad  consuetud.  Mechlin,  tit.  Y.  art.  15.  Pach.  lib.  8. 
cap.  54.  Gail.  lib.  2.  observ.  28.  nuTn.  2.  6. ;  but  he  can,  if 
execution  is  taken  out,  point  out  the  property  of  the  principal 
debtor  if  there  be  any  such  property  (d). 

§  2.  To  bind  one's  self  for  another,  in  other  words  to  become 
surety,  is  the  binding  of  one's  self  by  promise  for  another  debtor, 
in  better  security  (of  the  debt),  pr.  Instit.  de  fidejussor. 

All  persons,  who  can  effectually  bind  themselves  to  something, 
may  become  sureties;  except  women,  who  are  not  bound  by  a 
promise  of  suretyship,  on  account  of  a  special  privilege  extended 
to  them,  which  is  called  the  benefit  of  the  Senatus  consultum 
Velleianum,  which  first  introduced  this  privilege.  I.  ult.  §  1.  2. 

{d)  This  right  of  pointing  out  is  generally  made  by  the  Act  of  surety- 
called  heneficium  juris,  statuti,  vel  ship  in  the  words  of  the  iy-laws  of 
consuetudinis,  which,  according  to  this  city,  according  to  which  it  is 
the  laws  of  this  town  of  Amsterdam,  clear  that  a  surety  is  not  convenible 
does  not  apply  further  than  against  for  a  debt,  for  which  hypothec  has 
the  debtor's  immoveable  property  been  constituted,  than  after  previous 
subject  to  the  jurisdiction  of  this  execution  of  such  hypothec.  Vid. 
town,  and  the  creditor  by  reason  of  Roseboom,  Becueil.  cap.  49.  art.  3. 
this  peculiar  benefit  must  wait  with  add.  Amsi.  secret,  cap.  4.  [C/. 
the  execution  against  the  surety,  infra.  §  7.  and  see  V.  d.  Keessel, 
until  the  property  of  the  principal  Th.  507.,  and  judgment  of  the 
debtor  has  been  put  up  to  auction  Supreme  Court  of  the  Cape  of  Good 
and  sold,  likewise  the  right  of  prefer-  Hope  in  Serrurier  vs.  Langeveld,  1 
enoe  and  concurrence  observed,  Menz.  Bep.  316,  and  Eare  vs. 
wherefore    renunciation    thereof    is  Croeser,  1  Mens.  293. — Tb.] 
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B.  ad  Sc.  Vellejan.  Under  this  benefit  is  also  included  the  case 
where  a  woman  binds  herself  as  principal  debtor  for  another,  or 
takes  another's  debt  upon  herself  as  her  own.  I.  1.  in  fin.  pr.  D. 
I.  4.  8f  I.  14.  Cod.  ad  Sc.  Vellejan.  except  when  she  has  renounced 
this  benefit.  I.  pen.  D.  de  pact.  And  especially  '(is  she)  not 
(liable)  for  money  lent  to  her  husband,  which  is  also  accorded 
her  as  a  particular  privilege,  called  the  benefit  auih.  si  qua 
mulier :  Cod.  ad  Sc.  Vellejan.  unless  she  has  specially  renounced 
this  privilege  also.*  But  although  a  woman  is  among  us  also 
effectually  held  liable  and  bound  through,  and  for,  the  debts  of 
her  husband,  even  although  she  has  not  specially  bound  herself 
for  the  same  (as  is  mentioned  elsewhere),!  this  does  not  at  the 
present  day  hold  good  where  the  husband  has  by  antenuptial 
contract  been  prohibited  from  binding  his  wife.  We  will  treat 
of  this  point  more  fully  in  its  proper  place  {post,  ch.  24). 

It  must  be  observed  that  this  renunciation  must  clearly  appear 
in  a  public  or  legal  document,  and  further  that  she  fully  under- 
stood her  privilege  and  the  effect  thereof.  [But  Groenewegen 
ad  L.  antiquoB  Cod.  ad  S.  Ct.  Veil,  thinks  that  this  solemnity  is 
not  necessary,  if  it  appears  from  her  signature,  or  in  any  other 
way,  that,  understanding  this  her  privilege,  she  renounces  it] ; 
otherwise  a  simple  renunciation  will  not  be  su-fflcient.X  L. 
Antiquce  23.  Cod.  ad  Senatu^  consult.  Vellejan.  Sande,  lib.  3. 
tit.  11.  defln.  2.  Likewise,  that  under  the  renunciation  of  the 
benefit  of  the  Senatus  consultum  Yelleianum,  the  other  benefit 
authent.  si  qua  mulier.  is  not  included,  but  each  must  be  made 
separately  and  distinctly.  See  Sande  d.  lib.  3.  tit.  11.  defin.  4. 
Andr.  Gail.  lib.  2.  observ.  77.  Joan.  Zanger.  de  except,  part.  3. 
cap.  11.  num.  204.  Berlich.  conclus.  part.  2.  conclus.  21;  nuin.  20. 
Anton.  Tessaur.  decis.  222.  (e). 

*  [The  Sc.   Velleianum,  passed  in  (e)  See  ajso  the  Eandv.  of  Amster- 

the   consulship   of    Marcus    Silanus  dam,  p.  446 ;  7.  &  565.  latest  edition, 

and  VeUeius  Tutor,  a.d.  46,  forbad  and  especially  Grotius,  Introd.  hk.  3. 

women  to  bind  themselves  for  other  ch.  3.   §§  14-20.  according  to  whom 

persons.      It  had  been  preceded  by  this  privilege  ceases,  besides  renun- 

edicts  of  Augustus  and  Claudius  for-  ciation,     as     follows  :  — (1)     If    the 

bidding    women   to   be   sureties    for  woman  have  attempted   to  defraud 

their  husbands.     See  more  fully  the  others.    (2)  In  so  far  as  she  has  been 

note  hereon  in  the  Appendix. — Tb,.]  benefited  by  the  transaction.     (3)  In 

t  [Infra,  ch.  23.   §  6. — Te.  ]  suretyship    in    favour    of    her    own 

J  [See  note  in  Appendix. — Te,]  creditors.     (4)  By  proper  confirma- 
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§  3.  Sureties  may  be  added  in  any  kind  of  obligation.  §  1. 
Instit.  de  fidejussor.  I.  8.  I.  12.  §  1.  I.  16.  §  3.  D.  de  fidejussor. 
(except  in  the  case  of  crimes  subject  to  corporal  punishment,  of 
which  hereafter).  Sureties  may  also  be  added  for  the  obligation 
of  a  minor.  ),.  127.  D.  de  Verh.  obligat.  and  for  the  obligation  of 
a  woman  or  other  person  who  may  set  up  any  privilege  (i.e. ' 
defence)  against  such  obligation.  It  is  sufficient  that  they  are 
indeed  and  in  person  bound  (for  the  debt),  vid.  Herbaj.  rer. 
quotidian,  cap.  13.  §  21.  Carpzov.  defin.  forens.  part.  2.  Constit. 
15  defin.  7. ;  but,  for  a  debt,  which  cannot  be  enforced  and  is 
per  se  ineffectual;  likewise  where  the  principal  is  in  no  way 
liable  or  bound,  the  surety  also  will  not  be  bound,  for  a  surety 
cannot  be  bound  to  a  greater  extent,  or  in  a  manner  other  than 
the  principal  debtor  himself.  I.  8.  §  7.  D.  de  fidejuss.  junct.  I.  46. 
D.  eod.  §  5.  Instit.  eod.  (/). 

§  4.  Consequently,  a  person,  being  asked  to  become  surety  for 
money,  and  answering  for  wheat,  will  not  be  bound  on  account 
of  the  misunderstanding  of  the  thing.  I.  43.  D.  de  fidejussor, 
junct.  I.  8.  §  8.  D.  eod. 

(The  question  having  arisen)  whether  a  surety,  accepted  for 
more,  or  something  other  than  the  principal  owes,  will  also  be 
liable  for  the  full  amount  of  the  principal  debt;  for  instance, 
where  a  person  becomes  surety  for  twenty  and  the  principal  debt 
only  amounts  to  ten  ?  it  was  ultimately  considered  that  he  will  be 
so  liable,  arg.  I.  11.  §  1.  de  constit.  pecun.  ^  I.  33.  D.  Mandat. 
vid.  Fachin.  lib.  8.  Controv.  cap.  51.  Wesemb.  parat.  D.  de 
fidejuss.  num.  5.  Bronckhorst.  cent.  4.  assert.  53.  Gomez. 
resolut.  torn.  2.  cap.  13.  num.  2.  Yasq.  Centr.  lib.  1.  cap.  40. 
numer.  5.  Vinn.  ad.  §  5.  Instit.  de  fidejussorib.  But,  inasmuch 
as  among  us  a  simple  promise  binds  effectually,  it  must  follow 
that  he  who,  in  the  case  just  put,  became  surety  for  twenty,  will 
not  onlyi  be  liable  for  ten,  but  also  that  the  creditor  by  virtue  of 
the  said  promise  will  be  able  to  advance  the  principal  debtor 


tion  of  the  deed  of  suretyship  made  hk.  2.  ch.  7.   §  8.     See  further,  re- 
two  years  subsequently.     (5)  Where  specting  the  question  who  may  be 
the  woman  carried  on  a  public  trade.  sureties,  Voet.  ad  tit.  de  fidejussor. 
Vid.  ampl.   Schorer.   ibid,   in  notis  n.  5. 
and  Vol.  I.  of  these  Commentaries,  (/)   Vid.  the  note  infra,  to  §  8. 
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another  ten  on  the  same  security.  Couvarr.  ad  cap.  quamvis  de 
pactis.  n.  6.  (^r). 

§  5.  But  we  must  bear  in  mind  that  (as  we  have  already  said 
of  other  promises),  such  suretyship  must  take  place  with  full 
knowledge  and  in  earnest.  Eor  if  some  one  said  "  this  man  is 
good  enough ;  your  debt  will  surely  be  paid,  even  if  it  were  twice 
as  much,"  or  used  other  similar  words  encouraging  the  confidence 
of  the  creditor,  the  same  will  not  in  law  be  considered  as  con- 
stituting a  suretyship.  I.  2.  §  6.  D.  Mandati.  §  6.  Inst.  eod. 
Christin.  vol.  1.  decis.  110.  I.  2.  D.  de  proxenet.  I.  ult.  Cod.  quod 
cum  eo  qui  in  alien,  potestat.  I.  12.  §  12.  D.  Mandati.  I.  7.  § 
ult.  cuTn  legih.  seq.  D.  de  dolo.  Costal,  ibid.  Christin.  vol.  1. 
decis.  111.  &  vol.  3.  decis.  34.  nuTn.  6.  Pyr.  Maur.  de  fidejuss. 
part  2.  sect.  3.  cap.  4.  Chassan.  ad  cons.  Burgund,  rub.  5.  §  2. 
vers,  son  principal  oblige.  Consult,  et  Advys.  part.  1.  cons.  242. 
&  277.  But  Neostad.  decis.  Suprem.  Cur.  5.  relates  that  at 
Antwerp  there  exists  a  custom  among  merchants  that  he  who 
specially  supports  another's  credit  is  considered  to  have  become 
surety  thereby,  and  to  be  responsible  for  such  other's  debt. 

§  6.  According  to  rule,  no  one  may  become  surety  for  another 
who  is  imprisoned  for  a  crime,  subject  to  corporal  punishment. 
Although  such  a  privilege  has  been  accorded  to  the  people  of 
Kennemerland  by  several  charters :  Handv.  van  Kennemerland, 
p.  24.  42.  &  89;  and  previous  to  this  such  suretyships  [bail)  had 
already  crept  in  in  Holland.  See  Register  van  de  KeJcenamer. 
A.  1.  D.  1.  fol.  34.  &  35.  vers.  Item.  A.  2.  fol.  34.  verso.  &  D. 
2.  Further,  a  certain  person  having  promised,  upon  forfeiture  of 
life  and  property,  to  bring  his  son  back  to  prison  for  punishment, 

(g)  Add.  Groenewegen  de  II.  abr.  time,  -whicli  happens  beyond  dispute, 
pag.  306.  The  doctrine  of  Grotius,  whenever  the  suretyship  includes 
Inirod.  hk.  3.  ch.  3.  §  23.  remains  more  than  the  principal  debtor  owed 
nevertheless  perfectly  sound,  viz.,  at  that  time,  namely,  the  tacit  con- 
that  sureties  may  not  bind  them-  dition  if  the  principal  should  he- 
selves  for  more  than  the  principal  is  come  indebted  for  so  much  more,  and 
liable  for,  in  matter,  time,  place,  or  then,  indeed,  the  surety  cannot  be 
other  circumstance ;  but  (they  may)  said  to  he  hound  for  more  than  the 
indeed  for  less  ;  although  at  the  first  principal  debtor.  [See  further  on 
blush  some  might  think  the  contrary,  the  subject  of  this  note  Van  der 
for  Grotius  immediately  adds  to  this  Linden's  translation  oiPothier  on 
doctrine  that  sureties  may  also  be  Obligations,  ch.  6.  part.  1.  §  375.  in 
bound  under  a  certain  condition  or  notis. — Te.] 
from  a  certain  time,  or  to  a  certain 
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and  the  son  having  thereupon  escaped,  he  himself  had  to  go  to 
prison,  and  was  adjudged  to  have  forfeited  life  and  property. 
But  as  he  urged  tiat  he  had  made  the  promise  out  of  love  and 
affection,  and  prayed  for  pardon,  he  was  released  under  proviso 
that  he  should  pay  to  the  Lord,  for  the  obligation  of  life  and 
property,  one  thousand  Dutch  shields  (h).* 

And  in  the  year  1387  it  was  granted  to  the  people  of  Amster- 
dam, by  charter  of  Duke  Albrecht  of  Bavaria,  "  That  the  officers 
may  not  for  any  delicts  or  wrongful  acts  which  a  free  citizen 
of  Amsterdam  may  have  committed,  imprison,  apprehend, 
hinder,  or  molest  such  citizen  in  life  or  property,  if  he  can  give 
sufficient  security,  in  the  discretion  of  the  Schepenen,  that  he 
will  abide  by  what  the  officers  have  to  charge  against  him, 
excepting,  however,  murder,  arson,  rape,  robbery,  and  where  the 
citizen  takes  up  arms  against  the  government,  or  commits  a  crime 
within  the  ditch  of  Reygersbroek  at  the  old  Amstel,  and  against 
the  Duke's  rabbits  in  Gooyland  "  (i).  These  privileges,  although 
spoken  of  generally,  are  not  to  be  understood  as  applying  to  any 
but  petty  and  minor  offences,  the  punishment  for  which  is  not 
corporal,  and  are  subject  to  the  discretion  of  the  Judge;  for, 
seeing  that  a  person  binding  himself  to  deliver  up  an  offender 
subjects  himself,  in  case  of  the  offender's  non-appearance,  to  that 
which  the  latter  himself  is  guilty  of,  he  too  would  be  as  difficult 
to  find  as  the  offender  himself,  and  in  this  way  crime  would  go 
unpunished.  I.  51.  in  fin.  D.  ad  I.  Aquil.  This  is  also  sufficiently 
apparent  from  the  exceptions  in  the  privilege  granted  to  Amster- 
dam. And  experience  teaches  us  that  the  same  (i.e.  bail)  is  not 
allowed,  except  in  cases  where  a  pecuniary  fine  is  inflicted,  or 
where  it  is  adjudged  that  the  sheriff  is  not  entitled  to  any  further 


(h)  Vid.  Begtsgel.  observ.  vol.  2.  to  bail  even  in  cases  specially  ex- 

observ.  64.  cepted  in   §   99.        See  as  to  Bail, 

*  [By  Act  31.  of  1917.  of  the  Union  Gardiner     and    Lansdown,     8.     A. 

of  S.  Africa,  §  99.  every  accused  per-  Criminal      Law      and      Procedure 

son  committed  for  trial  or  sentence,  Vol.   I. — Tb.  ] 

except  in  a  case  of  treason,  murder  (i)  Add.     Ordonnantie    of    King 

or  rape,  is  entitled  to  be  admitted  to  Philip,  a.b.  1570,  on  the  subject  of 

bail.      And   by    §    109.    a    Superior  criminal  justice  in  the  Netherlands, 

Court,     having     jurisdiction,     has  art.  61.  and  the  Author  in  his  notes 

power,  at  any  stage  of  any  proceed-  thereon  :  also  the  Costuymen  of  Ant- 

ings  taken  in  any  Court  or  before  werp,  p.  m.  339.  art.  23.  in  fin. 
any  magistrate,  to  admit  the  accused 
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(punishment) ;  in  which  case  an  accused  person  among  us  giving 
bail  in  a  certain  sum,  if  it  may  be  so  said,  is  according  to 
circumstances  released  from  prison.  This  appears  from  the 
Costuymen  of  Utrecht,  rubric  36.  art.  1.  "  that  in  all  delicts,  the 
punishment  for  which  is  life,  limb,  public  punishment  on  the 
scafEold,  whipping,  and  the  like,  the  accused  shall  not  be  let  out 
on  bail  unless  the  officer  has  shaped  his  demand  civilly,  and  the 
judge  considers  that  it  ought  to  be  so."  Likewise  the  edict  of 
King  Philip  in  the  year  1570,  art.  52.  which  in  criminal  cases  is 
still  followed  and  observed  among  us  in  these  words :  "  If  the 
case  is  not  too  serious,  the  accused  shall  be  released  to  appear 
upon  bail  jide  jussoor  or  juratoir,  according  to  the  degree  of  the 
person  and  the  crime." 

§  7.  A  surety  has  the  following  privileges:^ — 1st.  That  he  can 
not  be  proceeded  against  until  the  principal  has  been  excussed. 
OMth.  fraesente  Cod.  de  fidejussorib.  2nd.  If  others  have  made 
themselves  sureties  together  with  himself,  he  has  the  right  of 
dividing  the  liability  and  escaping  with  payment  of  his  share. 
§  4.  Instit.  de  fidejussorib.  I.  26.  D.  eod.  which  is  called  the 
benefi,ciu7n  ordinis,  excussionis,  or  divisionis.  3rd.  That  all  real 
and  actual  exceptions  or  defences,  which  the  principal  debtor  can 
set  up,  are  also  available  to  the  surety.  Z.  7.  §  1.  D.  de  except. 
I.  1.  Cod.  eod.  I.  32.  I.  46.  D.  de  fidejussorib.  I.  2.  Cod.  quce  res 
pign.  oblig.  non  possit.  [This  does  not  always  apply :  I.  32.  B. 
de  pact.  ibiq.  Brunnem.]  except  in  case  of  defence  concerning 
his  person  alone:  d.  I.  7.  in,  pr.  B.  de  except.  See  Talent. 
Franc.  Tract,  de  fidejussoribus.  cap.  3.  n.  24.  et.  num.  98.  cum, 
seqq.  \y.  I.  21.  in  fin  B.  de  pact.'].  4th.  That  a  surety  cannot 
be  proceeded  against  for  a  debt  for  which  a  hypothec  or  pledge 
has  been  given  until  the  thing  pledged  has  first  been  excussed. 
arg.  Novell.  4.  cap.  1.  auth.  praesente  Cod.  de  fidejussor,  et 
auth.  hoc  si  debitor  Cod.  de  pignorib.  et  Hypoth.  This  was 
antiently  already  observed  as  a  rule  in  these  countries,  even 
although  the  thing  pledged  has  passed  into  the  hands  of  a 
third  party.  This  is  proved  (and  also  renewed  by  placaats  of 
King  Philip  of  21.  Feb.  1563.  16.  Jan.  1574.  and  24.  March. 
•  1584.)  by  a  crowd  of  witnesses  {Turbe)  &.t  Amsterdam,  as  appears 
from  the  charters  of  that  town.  pag.  177.  vid.  Hering.  de  fide- 
jussor, cap.  20.  n.  18.     Valentin.  Franc,  de  fidejussor,  cap.  5. 
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num.  176.  Hartman.  ViatoT. '  ohserv.  SQ.  n.  3.  5tli.  That  a 
surety,  paying  for  tlie  principal,  may  demand  from  the  creditor 
cession  of  every  right  and  action  which  the  latter  has  against  the 
principal  dehtor  or  other  co-sureties.  I.  11.  Cod.  de  fidejussorib. 
I.  17.  D.  de  solut.  et  ihi  DD.  (It).  [A  surety  under  renunciation, 
being  condemned  and  threatened  with  execution,  may  point  out 
the  property  of  the  principal  dehtor  found  within  the  jurisdiction 
of  the  same  judge;  with  this  effect,  that  in  case  the  judgment 
creditor  cannot  be  satisfied  out  of  this  property,  the  surety  will, 
then  have  to  pay  him.     Neerl.  Adv.  1.  c.  31.]* 

§  8.  This  privilege  of  excussing  the  principal  debtors,  and  of 
dividing  the  liability  among  co-sureties,  determines,  1st,  where 
the  debitor  or  co-surety  is  absent  from  the  country,  or  is  mani- 
festly unable,  auth.  praesente  Cod.  de  fidejussor.  I.  6.  D.  de  dolo 
malo.  §  4.  Instit.  de  fidejussor.  Andr.  Gail.  lib.  2.  obs.  27. 
n.  14.  Radelant.  decis.  ultraject.  99.  n.  7.t  2nd.  If  anyone  has 
become  surety  for,  or  together  with  another,  who  in  person  cannot 
be  bound — e.g.  for  or  together  with  a  woman  or  a  minor.  I.  25. 
Z.  48.  D.  de  fidejussor.  Andr.  Gail,  de  observ.  27.  num.  25. 
Joan  a  Sande.  lib.  3.  tit.  10.  defin.  2.  [l).     3rd.  If  renunciation 

(k)  Conf.  Voet.  ad  d.  t.  n.  28.  implies  the  validity  of  the  surety- 

*  [Gf.  ante,  §  1.  in  fin.  et  not.  (d).  ship,  although  the  authorities  cited 

— Te.  ]  contradict  this,  for  otherwise   an  in- 

+  [Add.  Grot.  3.  3.  27.  Voet.  46.  1.  vestigation  by  them  whether  sureties 

18.   Schorer.  ad  Grot.   I.e.     Pothier  in  such  a  case  have  benefit  of  divi- 

on  obligations,  edit.  Van  der  Linden,  sion  would  be  entirely  unnecessary. 

art.  409.  &  412.     Burge  on  surety-  Bearing  in  mind  the  doctrine  Voet, 

ship,  p.  335. — Tr.]  ad  h.  t.  n.  9.  and  in  vol.  1.  hk.  2. 

(I)  Here  in  the  text  our  author  eh.   7.    §   8.    et  in  rwtis,  where  the 

lays  down  that  the  heneficium  of  ex-  Author,   speaking  of  the  alienation 

cussion  and  division  ceases  if  anyone  made  by  a  married  woman  without 

has  become  surety  for,   or  together  assistance  of  her  husband,  also  lays 

with,  a  minor,  and  ante,  §  3.  of  this  down  that  sureties  in  such  a  case  are 

chapter  he  says  that  the  suretyship  not  by  our  practice  bound  (which  I 

is  ineffectual  if  it  accedes  to  a  debt  have  there  published  in  italics),  we 

which  in  itself  cannot  be  claimed,  must  consider  whether  the  natural 

because  a   surety  is  not  bound   for  obligation,  for  which  one  has  become 

more   or   otherwise  than  the    prin-  bound,  has  by  the  Roman  civil  law 

cipal.     But  now  the  obligation  of  a  any  effect  or  not ;  in  the  former  case 

woman  or  minor  without  assistance  the  surety  will  be  bound  and  in  the 

is  undoubtedly  ineffectual,  and  from  latter  case  he  will  be  free  from  any 

this  consequently  the  contrary  clearly  liability.       But   as  this   is   a  moot 

appears   of    what    the    Author    has  point  in  law,  I  prefer  to  follow  the 

written  in  the   present   §   8.   which  decided  cases,  and  first  of  all  I  find 
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lias  earnestly  been  made  of  these  privileges,  wliicli  often  happens 
among  us.  arg.  I.  'pen.  Cod.  de  pact. 

§  9.  Those  sureties  -who  bind  themselves  as  joint  principal 
debtors,  each  one  for  the  whole,  are  likewise  considered  to  have 
renounced  the  said  privileges,  arg.  I.  5.  D.  de  usuris.  I.  109. 
D.  de  leg.  I.  I.  1.  §  1.  D.  quod  quisque  juris.  See  Pecc.  de  jure 
sistend.  cap.  4.  n.  9.  Andr.  Gail.  lib.  2.  obs.  2.  n.  2.  6.  Eade- 
lant.  cur.  traject.  decis.  99.  n.  8.  Lambert  Goris.  ad  consuetud. 
valav.  cap.  17.  art.  1.  gloss.  3.  n.  5.  Costuymen  of  Antwerp. 
cap.  63.  art.  1.  of  Mechlen.  tit.  7.  art.  15.  Christin.  thereon, 
and  vol.  1.  decis.  135.  Costuymen  of  South  Holland,  entrusted 
in  the  year  1570  to  the  Court  of  Holland,  art.  34.  to  be  found 
in  the  Beschryving  of  South  Holland,  536.  Vide  tainen  Anton. 
Faber.  libr.  8.  tit.  28.  defin.  22.  Likewise,  he  who  denies  that  he 
is  surety,  or  who,  having  been  summoned  as  surety,  neglects  to 
avail  himself  of  this  benefit,  is  considered  to  have  lost  this  privi- 
lege, just  as  if  he  had  renounced  it.  Z.  10.  §  1.  D.  de  fidejus- 
sorib.,  I.  12.  Cod.  eod.  I.  37.  D.  de  minorib.  Vid.  Thessaur. 
decis.  pedeinontan.  50. 

§  10.  But  (with  regard  to  the  question)  whether  a  creditor, 
by  suing  the  principal  debtor  without  proceeding  against  the 
surety,  is  thereby  deemed  to  have  released  the  surety?  it  is 
considered  that  the  surety  is  not  released  thereby,  arg.  I.  23. 
et  I.  pen.  Cod.  de  fidejuss.  This  is  also  laid  down  in  Neostad. 
cur  Holland,  decis.  6.  Radelant.  decis.  ultraject.  22.  Berlich. 
decis.  119.  n.  5.  and  Capic.  decis.  119.  n.  7.  (m). 

§  11.  A  guarantor,  or  surety  to  indemnify,  or  to  secure  the 

a  decision  of  the  Court  of  Holland  Brabant,  decis.  52.  Finally,  whether 

of  20.  Octob.  1613.  Thomas  Jansz  v.  the  release  of  the  principal  also  re- 

Cornelis   Adriaanse,    where    it   was  leases  the  surety,  and  in  what  cases 

held  that  the  last  named,  surety  for  this  takes  place  with  regard  to  the 

a  woman  having  the  exceptio  Senatus  surety  of  a  minor,  is  discussed  in  an 

eonsulti   Vellejani,   was  not  bound.  excellent  manner  by  Oddus.  de  resti-' 

Vid.  ante,  vol.  1.  hk.  2.  ch.  7.  §  8.  tutione  in  integr.  qucest.  48. 
in  fiti.     De  Haas  in  notis  ad  Gens.  (m)  As  to  whether  this  also  takes 

for.  pag.  408.  n.  1.  partis.  1.    In  the  place  after  excussion  of  the  principal 

second  place  the  Court  of  Friesland  debtor,  if  the  surety  has  renounced 

has  decided  to  the  like  effect,  accord-  the   heneficium   ordinis   excussionis, 

ing   to    Sande.    I.    ah.    A.    C.    add.  vid.  Sohrassert,  ohserv.  pract.  parte. 

Gratian.  disceptat.  forens.  cap.  799.  2.  ohs.  484.  Add.  Sande.  decis.  friscic. 

n.  53.  Holl.  Consult,  vol.  5.  consult.  Kb.  3.  tit.  10.  def.  6  &  Guid.  Pap. 

102.    junct.    Stokmans.    decis.    Cur.  decis.  348. 
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loss  or  damage,  which  another  will  suffer  through  the  inability  of 
the  debtor  or  the  depreciated  value  of  the  thing  pledged,  need 
not  renounce  the  said  benefit,  for  he  is  not  bound  further  or 
otherwise  than  for  the  deficiency  and  the  loss  which  the  creditor 
may  have  suffered;  so  that  recourse  to  him  does  not  begin  until 
after  the  complete  excussion  of  the  principal  debtor  or  the  thing 
pledged.  Z.  116.  D.  de  Verb,  obligat.  lib.  15.  §  1.  D.  de  fidejus- 
sorib.  Anton.  Fab.  ad  Cod.  lib.  8.  tit.  28.  defin.  46.  Andr. 
Gail.  lib.  2.  observ.  27.  num.  13  (n). 

§  12.  The  renunciation  of  these  privileges  must  be  made 
clearly  and  specifically  by  name ;  without  for  this  purpose  a 
mere  general  renunciation  of  all  benefits  being  sufficient;  which 
is  often  carelessly  done  by  the  writer  (notary)  where  the  parties 
do  not  reflect  or  are  ignorant  of  the  rights  which  they  possess; 
and  hence  it  must  also  appear  that  they  are  well  aware  of  their 
said  privileges,  for  upon  this  depends  the  efficacy  of  the  renuncia- 
tion. See  Anton.  Fab.  ad  Cod.  lib.  8.  tit.  28.  defin.  31.  num.  3. 
Berlich.  pimct.  conclus.  part.  2.  conclus.  22.  nuTn.  2.  et  seqq. 
Coler.  decis.  220.  num.  28.  et  seqq.  et  de  processib.  executib. 
part.  1.  cap.  10.  n.  440.     Andr.  Gail.  lib.  2.  observ.  27.* 

§  13.  A  surety,  having  paid  for  a  principal,  may  at  all  times 
claim  back  from  the  latter  what  he  has  paid,  together  with  all 
costs  and  damage  sustained  thereby.  §  6.  Instit.  de  fidejussor. 
I.  20.  I.  53.  D.  Tnandati.  I.  23.  I.  35.  D.  eod.  although  the  right 
to  do  so  has  not  been  ceded  to  him  by  the  creditor,  arg.  I.  38. 
D.  de  Edict.  I.  19.  D.  qui  pot.  in  pig.  Vid.  Hartmann.  Pistor. 
observ.  singul.  79. 

§   14.  But  he  cannot  proceed  against  his  co-sureties;  but  must 

(«.)  To  such  an  one,  after  the  re-  Schrassert.  obs.  416. 

nunciation,    is    still    available    the  *  \_Add.  Grot.  Introd.  3.  3.  §  29  : 

Auth.    prcBsenie    Cod.    de    fldejuss.  Voet.  45.  1.  16.     Pothier  on  ohliga- 

add.  Coler.  pract.  unii).  p.  1.  c.  9.  tions,    edit.    Van  der  Linden,    art. 

n.   450.     but  whether  a  guarantor,  408.      Van    der    Keessel.    Th.    502. 

paying  when  he  is  not  obliged  to  (as  however,  holds  that  a  mere  general 

where  no  excussion  has  been  made  renunciation  of  benefits  by  a  surety 

against  the   principal,   nor   against  will    be    sufficient ;    and    Burge    on 

the    thing    pledged,    nor    any    con-  Suretyship,  p.  334,  says  that  this  is 

demnation    is    pronounced    against  the  better  opinion.     The  weight  of 

him),  can  have  recourse  against  his  .authority  seems,  however,  in  favour 

principal   is   not   free   from   doubt,  of  the  view  expressed  by  the  Author 

although  for  good  reasons  the  nega-  in  the  text. — Te.] 
tive  is  understood.     Vid.  consultiss. 
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first  obtain,  by  cession  from  tbe  creditor,  tbe  rigbt  which  the 
latter  had  against  them.  Z.  39.  D.  de  fidejussorib.  et  ibi  DD. 
Everhard.  Consil.  1.  Math.  Coler.  de  'process,  executiv.  pari.  1. 
cay.  10.  num.  423.  Nicol.  van  der  Hoog.  Singul.  jur.  68.  It 
is  not  sufiicient  for  this  purpose  that  the  creditor  hands  over  to 
him  the  surety  bond  (hand-schrift),  but  the  cession  of  this  right 
must  be  made  clearly  and  expressly;  as  is  testified  of  the  general 
practice  by  Petr.  Heig.  part.  1.  qucest.  38.  num.  53.  and  Joan. 
Zanger.  de  except,  part  2.  cap.  16.  n.  45.  And  the  same  is  to  be 
understood  against  the  co-surety  only  of  the  debt  and  not  of 
the  costs  incurred  thereon,  except  only  those  costs  which  were 
incurred  against  him  subsequent  to  the  cession,  for  only  from 
this  period  is  the  right  acquired  against  the  co-surety,  arg.  I. 
39.  D.  de  fidejussorib.  Bart,  ad  I.  76.  D.  de  solut.  Hartman. 
diet,  observ.  79.  Except  where  the  one  has  promised  the  other 
in  the  surety  bond  to  release  him  from  the  suretyship,  as  often 
happens  among  us,  in  which  case  no  cession  is  necessary,  but  the 
sureties  are  bound,  by  reason  of  their  promise,  as  two  principal 
debtors,  to  release  each  other  to  the  extent  of  his  share,  arg. 
I.  2.  Cod.  de  duob.  reis.     I.  32.  D.  de  duob.  reis. 

§  15.  It  is  also  asserted  by  several  commentators,  that  this 
cession  of  the  right  and  action  by  the  creditor,  in  favour  of 
a  surety  against  his  co-surety,  must  take  place  before  payment 
by  the  surety,  and  that  if  payment  has  been  made,  and  the  debt 
as  it  were  satisfied  thereby,  no  cession  can  subsequently  take 
place.  Of  this  opinion  Hugo  Grotius  also  seems  to  be.  Introd. 
bk.  3.  ch.  3.  §  31.  (o). 

(o)  Although  Grotius  is  of  this  Cod.  8.  tit.  41.  I.  11.  n.  5.  upon  the 

opinion,   and  likewise  the  DD.   re-  authority  of  Sande  de  action,  cess. 

ferred  to  be  Berlichius,  concl.  pract.  cap.  7.  n.  11.  &  Cur.  Boll,  decis.  12. 

p.  2.  eoncl.  22.  n.  66.  et  seq.  never-  Ivid.  Groenewegen  in  notis  ad  Grot. 

theless    the    reasons    in    refutation  Marmd.   lib.  3  cap.  3.    §   31. — Tb.] 

hereof  (also  to  be  found  in  Berlichius  But  the  contrary  of  this  opinion  is 

and  our  text  h.  I.),  and  further,  the  likewise  not  to  be  accepted  without 

unreasonableness     that     a     surety,  distinction ;  for  the  surety  has  paid, 

having  paid  the  whole,  cannot  claim  1st,  in  his  own  name ;  2nd,   in  his 

cession  of  action  after  payment  from  capacity  as  surety  ;  3rd,  unoondition- 

the  creditor  against  the  co-sureties,  ally ;  or  4th,  in  name  of  the  debtor, 

are  so  forcible  that  we  cannot  (under  in  which  latter  case  he  ought  cer- 

correction)   doubt  the  untenableness  tainly  to  have  demanded  cession  of 

of  this  opinion,  which  is  also  contra-  action  on  payment,  for  payment  in 

dieted  by  Groenewegen  de   II.   abr.  name  of  the  debtor  can  give  him  no 
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But,  the  question  being  considered  according  to  tlie  principles 
of  the  law,  the  contrary  of  this  opinion  will  be  found  correct; 
viz.,  that  the  said  cession  may  at  any  time,  and  ©yen  after  pay- 
ment, be  made  by  the  creditor  to  the  surety,  being  as  it  were  a 
tacit  mutual  transaction  by  which,  on  payment  by  the  surety,  the 
creditor  in  his  turn  becomes  bound  to  make  cession  of  action  in 
the  surety's  favour;  and  this  (although  payment  has  been  made 
by  the  surety)  does  not  prevent  him  from  claiming  at  any  time 
from  the  creditor  what  the  latter,  on  his  part,  is  obliged  to  give 
and  furnish  him  in  consideration  of  the  payment.  We  have  a 
distinct  authority  on  this  point  in  I.  36.  D.  de  fidejussor,  junct. 
arg.  ex.  I.  11.  D.  de  act.  empt.  et  I.  14.  D.  de  heredit.  vel  act. 
vend,  et  I.  6.  Cod.  de  heredit.  vel  act.  vend.  We  might,  with 
more  reason,  say  that  cession  of  action  cannot  be  claimed  until 
payment  has  taken  place,  for  a  surety  acquires  no  right  to 
recoupment  until  after  he  has  actually  paid.  Castrens.  ad  I.  45. 
D.  de  fidejv^s.  Gomez,  var.  resol.  toTn.  2.  cap.  13.  n.  10.  Andr. 
Gail.  lib.  2.  obs.  29.  In  favour  of  this  opinion  are  Hartman. 
Pistor.  obs.  sing.  44.  Joan  a  Sande  de  action,  cassione.  cap.  7. 
n.  11.  S/- 12.  Carpzov.  def.  forens.  part.  2.  constit.  17.  defin.  16. ; 
and  Neostadius,  Cur.  Hall,  decis.  12.  pag.  50.  relates  that  the 
Court  of  Holland  was  of  a  similar  opinion.* 

§  16.  Suretyship  ends,  and  the  surety  is  discharged,  by  pay- 
ment of  the  debt.  I.  37.  D.  de  fidejuss. ;  by  novation  of  the  debt. 
I.  4.  Cod.  eod.;  by  merger.  I.  93.  §  fin.  D.  de  solut.;  by  release. 
Z.  fin.  Cod.  de  pact,  and  by  other  modes  of  actual  discharge.  With- 
out which  suretyship  is  continuous,  and  is  transmitted  to  the 
heirs  of  the  sureties,  until  thirty  years.  §  2.  Instit.  de  fidejussor. 
I.  4.  §  1.  Z).  eod.  I.  10.  Cod.  Mandati,  with  this  distinction,  how- 
right  to  an  action  for  recoupment,  Neostadius,  Cur.  Soil.  Beds.  12. 
but  rather  destroys  it,  and  I  would  p.  50.  Van  der  Keessel  seems  to 
prefer  to  understand  the  doctrine  of  approve  this  distinction,  and  gives  a 
Grotius  in  this  sense,  in  order  to  similar  interpretation  of  the  words 
remove  all  controversyt  Add.  cl.  of  Grotius.  Introd.  3.  3.  §  31.  In 
Voet.  ad  d.  t.  J),  n.  30.  junct.  con-  Thesis  506  Van  der  Keessel  says, 
sultiss.  Schrassert.  ols.  485.  cession  of  action  can  be  validly  made 

*[0/.  the  preceding  note  (o). —  after  payment  by  a  surety  in  his  own 
Te.]  name,  but  if  the  surety  have  paid  in 

: the  name  of  the  debtor,  the  subse- 

t[Mr.  Decker's  interpretation  of  quent  cession  wiU  be  ineffectual 
the  doctrine  of  Grotius  is  based  ap-  against  a  co-surety  or  a  third  party 
parently  on  the  distinction  taken  by      holding  a  mortgage. — Tb.] 
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ever,  that  the  heirs  of  a  surety  are  only  liable  each  for  his  share. 
I.  1.  Cod.  si  cert.  pet.  I.  1.  Cod.  de  hered.  act.  I.  56.  D.  de  condit. 
et  demonstrat. 

§  17.  A  surety  cannot  demand  to  be  released  from  his  surety- 
ship before  payment  or  some  other  discharge  of  the  debt.  arg. 
I.  10.  Cod.  Mand,  I.  38.  D.  eod.  cap.  fin.  extr.  de  fldeiuss.,  both 
on  account  of  the  diflSculty  to  the  debtor  of  finding  some  other 
surety.  I.  17.  §  3.  D.  commodati.  and  because  a  creditor  is  not 
bound  to  release  a  surety,  even  although  another  and  better 
surety  were  offered  him.  I.  14.  D.  de  constit.  pecun.  I.  45. 
§  1.  Z>.  Mand.  I.  14.  I.  22.  I.  51.  D.  eod.  Vid.  Jacob.  Cancer. 
var.  resolut.  part.  2.  cap.  5.  n.  159.  Nicol.  van  der  Hoog,  singul. 
jur.  51.  ^ 

To  this  there  are  some  exceptions,  by  which  a  surety  may  be 
released  before  or  without  payment  or  discharge  of  the  debt; 
e.g.,  1st,  where  the  debtor  prolongs  the  day  of  payment  from 
time  to  time,  and  the  creditor  is  not  vigilant  to  obtain  payment, 
in  which  event  the  surety,  in  order  that  he  may  not  always  be 
burdened  with  the  suretyship,  may  after  the  lapse  of  some  years, 
according  to  discretion,  demand  of  the  creditor  that  the 
latter  shall  call  in  the  debt  or  release  him  from  the  suretyship. 
arg.  I.  3.  in  fin.  D.  ut  in  poss.  legator.  I.  9.  D.  solut.  matrimon. 
I.  10.  Cod.  Mand.  I.  38.  §  1.  D.  eod.  See  Yalentin.  Franc,  de 
fidejuss.  cap.  5.  num.  559.  8f  seq.  Andr.  Gail.  lib.  2.  observ.  29. 
n.  3.  Joan  a  Sande  decis.  Frisc.  lib.  3.  tit.  10.  defin.  7.  [^Neerl. 
Adv.  1.  d.  c.  8.J 

2nd.  Where  the  debtor  begins  to  squander  and  waste  his 
property,  or  his  circumstances  become  considerably  reduced,  the 
surety  may  compel  him  to  pay  the  debt  or  discharge  him  from 
the  suretyship,  cap.  fin.  extr.  de  fidejussor,  d.  I.  38.  §  1.  D.  de 
fidejussdb.  I.  10.  Cod.  Mandati.  Valent.  Franc,  d.  cap.  5. 
num,.  567.  Andr.  Gail.  d.  observ.  29.  n.  8.  Berlich.  decis.  287. 
n.  13.     Anton.  Faber.  ad.  Cod.  lib.  8.  tit.  28.  defin.  39. 

3rd.  A  surety  for  a  debt,  to  be  paid  on  a  given  day,  may,  if 
the  time  has  expired,  likewise  claim  to  be  discharged  from  surety- 
ship. I.  10.  junct.  I.  1.  §  1.  D.  depositi.  I.  15.  in  pr.  D.  de  fide- 
jussor. I.  3.  D.  de  compensat.  Hartman.  pract.  tit.  30.  ohserv.  9. 
Anton.  Fab.  lib.  4.  tit.  26.  defin.  24.  26.  (p). 

(p)  Lastly,   a  surety  is  released  from  his  suretyship  before  payment 
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§  18.  So,  where  a  person  has  hound  himself  as  surety  for  a 
certain  sum  to  be  paid  within  a  given  time,  no  other  time  or 
extension  may  without  his  consent  or  knowledge  be  given  to  the 
principal  debtor ;  [^vid.  Sententie  of  the  Court  of  Holland  between 
Lord  Buttingen  and  Mr.  Pieter  van  Dam.  on  4.  June  1677.  Bell, 
jurid.  Cos.  74.  fag.  544.  et  seqq.]  for  he  will  thereby  be  dis- 
charged from  his  suretyship.  Sande.  lih.  3.  tit.  10.  dejin.  5. 
In  like  manner,  it  was  also  held  by  the  Court  of  Holland  on 
30.  July  1610.  in  the  case  of  the  guardians  of  the  children  of 
Hendrik  Baytenweg,  plaintiffs  in  the  principal  case,  contra 
Egbert  Jansz,  carpenter,  where  the  creditor  made  a  further  agree- 
ment with  his  debtor,  and  extended  the  time  of  payment  on 
condition  of  getting  interest;  the  surety  thereupon  gave  the 
creditor  notice  that  he  must  get  in  his  debt,  or  else  the  surety  did 
not  desire  to  continue  bound  by  his  suretyship,  and,  as  the 
creditor  did  not  take  steps  to  obtain  payment  of  his  debt,  the 
debtor  having  in  the  meantime  been  reduced  to  poverty,  the 
surety  was  released  from  payment  of  the  money  for  which  he  had 
become  surety.  Prom  this  case  we  may  perceive  that  if  the 
debtor  neglects  to  pay  at  the  proper  time,  or  the  creditor  is  not 
vigilant  in  obtaining  payment,  thinking  that  he  is  sufficiently 
secured  by  the  surety,  the  latter  can  compel  the  creditor  to  call 
in  the  debt  and  obtain  payment  from  the  debtor,  or  otherwise  to 
discharge  the  surety  from  his  suretyship.  See  Sande.  lih.  3. 
tit.  10.  dejin.  7.  Andr.  Gail.  lib.  2.  obs.  30.  n.  3.  et  n.  11. 
Damhoud.  de  tut.  et  Curat,  oaf.  6.  n.  66.  Christin.  ad.  I.  Mech- 
lin, tit.  7.  art.  16.  n.  3.  4.     Eadelant.  decis.  46.  (g'). 

or  other  discharge  of  the  debt,  where  on    Suretyship,    ch.    7  :    tocher   v. 

he  has  become  surety  for  a  judgment  Grimheek.  2.  K.  (1883).  p.  79.     But 

in  the  first  instance,  and  the  case  is  if  the  surety,  as  stated  by  the  Author 

proceeded  with  further,   either  by  in  the  text,  §  17.  in  fine  and  §  18, 

way  of  compromise  or  on  appeal,  for  has  not  bound  himself  uncondition- 

suretyships  cannot  be  extended  from  ally  but  only  for  a  certain  time,  an 

one  instance  to  another  instance,  but  extension    given    to    the    principal 

must  contain  an  express  obligation  debtor  will  release  the  surety.     Cf. 

to  that  effect.     Vid.  Holl.  Consult.  Schorer  ad  Grot.  3.  43.  4.  n.  8 :  Cf. 

vol.   4.    consult.    122.        [The  mere  Port    Blizaheth    Bank    Trustees    v. 

giving  of  time  to  the  principal  debtor  Ogilvie.  1.  Roscoe.  339.  and  Colonial 

for  payment  of  the  sum  due  does  not  Government  v.  Bdenlorough.  4  S.  C. 

discharge  the  surety.     Grot.  3.  43.  4  :  at  p.  297.— Tb]. 

Voet.  46.  2.  6 :  Van  der  Keessel.  Th.  (g)  Add.  CI.  Voet.  ad  Pandect,  tit. 

836 :     Van     der     Linden.     Merhw.  de  fidejuss.  n.  34. 
Gewysden.  cos.  34.  et  in  notis:  Burge 
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Other  and  further  exceptions  will  be  found  in  Yalent.  Franc. 
de  fidejuss.  cap.  5.  n.  559.  et  seq.  Andr.  Gail.  lib.  2.  ohs.  29. 
Berlich.  decis.  261.  n.  8.  Gomez,  var.  resol.  torn.  2.  cap.  13. 
n.  10.  in  fin. 


* 


*[For  fuller  information  on  Sure-  on  the  subject  in  Pothier  on  Olliga- 
tyship  the  reader  may  refer  to  Voet.  tions,  and  Burge  on  Suretyship. — 
tit.  de  fidejussoribus  :   the  chapters      Te.  ] 
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(50) 


CHAPTEE  V. 

OF  CONTRACTS  MADE  BE.     THEIR  DIFFERENT  KINDS. 
[GROT.  III.  31.] 


Sect. 

1.  Agreement  made  re. 

2.  Different  kinds  of. 


Sect. 
3.  Its    effect,     and    how    far    it 
binds. 


§  1  A  Contract  made  re  is  where  the  agreement  alone  is  not 
sufficient,  but,  in  addition,  the  actual  delivery  of  the  thing  must 
take  place  before  it  becomes  fully  effectual. 

§  2.  Such  are  a  loan  for  consumption  (mutuum) ;  a  loan  for  use 
(commodatum) ;  deposit  (depositum) ,  and  pledge  (pignus);  giving 
in  return  of  giving  (do  ut  des) ;  giving  in  return  of  doing  (do  ut 
facias);  doing  in  return  of  giving  (facio  ut  des);  and  doing  in 
return  of  doing  (facio  ut  facias).*  tot.  tit.  Inst.  quib.  mod.  re 
contrah.  oblig. :  I.  5.  &  tot.  tit.  D.  de  praescript.  verb.  Under 
this  category  is  also  included  among  us  the  purchase  of  immove- 
able property,  vrhich  is  not  considered  as  complete  and  confirmed, 
otherwise  than  by  legal  transfer  before  the  local  judge.  Plac.  of 
9.  May,  1529.     See  hereon  ante,  vol.  1.  6^.  2.ch.  7.  §  4. 

§  3.  This  constitutes  the  efficacy  of  the  obligation,  and  takes 
its  beginning  with  the  delivery  of  the  thing;  not  that  we  would 
npt  be  bound  thereto  by  agreement  and  promise  (which  wou.ld 

*[The  Author  is  here  following  modern  civilians  innominate  real 
the  classification  of  contracts  knowii  contracts,  and  have  been  classified 
to  the  Roman  Law.  Besides  the  under  the  four  heads  of  do  ut  des, 
four  kinds  of  contract  made  re  where  A.  gives  something  that  some- 
having  specific  names  according  to  thing  may  be  given  to  him ;  do  ut 
the  Jus  Civile,  and  which  required  facias,  where  A.  gives  something  that 
delivery  of  the  thing  to  complete  somjething  may  be  done  for  him ; 
them,  there  were  certain  other  kinds  facio  ut  des,  where  A.  does  some- 
of  contracts  having  no  special  name ;  thing  that  something  may  be  given 
where,  for  instance,  a  person  does  or  to  him ;  and  facio  ut  facias,  where 
gives  something  that  something  may  A.  does  something  that  something 
be  done  or  given  to  him  in  return.  may  be  done  for  him.  Gf.  infra,  ch. 
These  latter  have  been  named  by  the  14. — Te.] 
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then  become  another  kind  of  transaction,  as  we  will  show  later 
on),  but  that  transfer  of  the  thing  is  sufficient  for  the  purpose, 
without  further  promise;  so  that  before  delivery  of  the  thing 
there  is  no  obligation,  and  if  we  change  our  mind  we  may  recede 
therefrom  in  so  far  as  the  thing  is  still  intact.  I.  5.  D.  de  cond. 
caus.  dat.  caus.  non.  secut.  Except  where  in  addition  thereto  a 
reciprocal  promise  has  been  made  by  one  person  to  another,  out 
of  which  some  obligation  may  arise.  I.  3.  Cod.  de  Rer.  perTnut. 
I.  27.  Cod.  de  Pact. 


(  52) 


CHAPTEE  VI. 


OF    MUTUUM. 


[GROT.   III.  10.] 


^ect. 

1.  Mutuum  defined. 

2.  In  what  it  consists,  and  of  a 

loan  of  money. 

3.  Considered   with   reference  to 

things  that  can  be  measured 
or  weighed. 


Sect. 

4.  Mutuum,  how  created. 

5.  Whether  an  actual  delivery  of 

the  thing  is  necessary. 

6.  A  Mutuum  is  gratuitous  and 

without  any  gain. 


§  1.  A  Mutuum  is  where  a  certain  tiling,  that  can  be 
measured,  counted,  or  weighed,  is  handed  over  to  another,  with 
the  view  that  the  receiver  shall  afterwards  return  to  the  giver  as 
much  of  the  same  kind  and  quality.  I.  2.  D.  de  reb.  cred.  Vinn. 
ad  pr.  Instit.  quih.  mod.  re  contr.  ohlig.  Grot.  Introd.  bk.  S^ 
ch.  10.  in  pr. 

§  2.  Among  things  that  may  be  measured,  counted,  or 
weighed,  the  loan  of  money  is  in  practice  considered  the  most 
important.  Z.  30.  D.  de  leg.  1.  8f  I.  14.  in  pr.  Cod.  de  non  numer.. 
pecun.  Such  that  the  money,  which  we  have  borrowed  from  any 
one,  need  not  be  returned  in  the  same  specie.  Vinn  d.  loco.  n.  11.. 
This  is  adopted  among  us  so  far  that  even  those  who  have  pro- 
mised a  particular  kind  of  money,  may  make  full  return  in 
another  or  smaller  kind  of  coin  without  distinction,  provided' 
only  iii  the  general  and  approved  course  of  circulation  it  be  worth 
as  much  as  that  which  he  owes.  Accurs.  in  I.  35.  Bald,  in  I. 
libera,  num.  6.  in  vers.  Nota,  Cod.  de  Sentent  8f  inter  loc. 
omrdv/m  jud.  Leonin.  Consil.  31.  n.  4.  Grot.  Introd.  lib.  3. 
ch.  10.  §  7.  8f  cap.  14.  §  18.  Christin.  vol.  3.  decis.  1.  n.  1. 
^  vol.  1.  decis.  215.  n.  8.  Costuymen  tot  Antwerp,  tit.  64.  art.  5. 
Consult.   &  Advys.   vol.   1.   consult.   216.   ^  vol.   2.   cons.   125.. 
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Everhard.  consil.  240.  n.  15.  Except  wtere  it  has  been  clearly 
otherwise  stipulated  in  the  transaction  of  which  we  have  treated 
already  in  hh.  2.  ch.  13.  §  3.  and  see  also  Grot.  d.  loc.  §  18. 
Christin.  d.  vol.  1.  decis.  215.  n.  10.  ^  decis.  391.  8f  vol.  3. 
decis  43.  n.  3.  Zypse  de  reditib.  vers.  coeteruTn.  or  where  a 
person,  who  owes  a  large  sum,  in  order  solely  to  annoy  his 
creditor,  selects  the  basest  and  smallest  coin.  Costuym.  of  Ant- 
werp, d.  tit.  64.  art.  5.  Pinell.  ad  rubr.  Cod.  de  rescind,  vend, 
part.  1.  cap.  3.  n.  17.  (a). 

§  3.  Of  other  things  which  can  be  measured  or  weighed,  and 
which  pass  by  measure  and  weight,  a  mutuuTn  may  also  be  con- 
stituted ;  as  for  instance,  oil,  wine,  grain,  also  bread  and  beer,  if 
only  the  same  kind  and  quality  be  returned ;  as  is  the  case  at  the 
present  day  with  bread  and  beer,  which  are  sold  at  a  certain  price 
and  measure,  and  consequently  can  always  remain  one  and  the 
same  in  kind,  and  can  always  be  returned.  I.  35.  §  5.  D.  de 
contrah.  etapt.  junct.  I.  2.  §  1.  D.  de  reb.  cred.  8f  ibi  Bart. 

§  4.  A  MutuuTn  can  be  constituted  tacitly,  as  well  as  in 
express  words ;  particularly  in  the  case  of  a  loan  of  money,  where 
from  the  counting  out  of  a  reasonable  sum  we  infer  that  a 
mutuum  is  created,  although  this  was  not  so  expressed  at  the  time 
org.  I.  3.  D.  de  reb.  credit.  8j-  ibi  Gloss.  ^-  DD. 

§  5.  But,  for  the  purpose  of  a  Twutuum,  a  present  delivery  of 
the  thing  itself  is  always  necessary.  I.  11.  §  1  Z.  30.  D.  de  reb. 
cred.  Although  sometimes  it  is  sufficient,  where  a  thing  has 
already  been  delivered  for  some  other  reason,  that  it  is  confirmed 
anew,  or  that  the  delivery  is  made  per  fictionem  brevis  rnanus, 
that  is  by  the  short  hand,  upon  authority  to  transfer  effected  by 
anothei*  having  the  power  thereto.  Z.  9.  §  fin.  I.  11.  I.  15.  D.  de 
reb.  cred.  junct.  §  44.  Instit.  de  rer  divis. 

%  6.  Every  Mutuum  is  from  its  nature  gratuitous,  so  that  we 
cannot  thereby  enjoy  or  claim  more  than  the  thing  which  has 
been  given  out,  unless  such  has  been  stipulated  for.  I.  3.  I.  6.  Cod. 
si  cert.  pet.  I.  3.    Cod.  de  usur.    This,  however,  is  never  tacitly 

(a)     Vid.     Huber.     Beed.    Begts.  otherwise,  if  he  thinks  that  payment 

hh.  3.  ch.  16.  §  19.     [Huberus,  d.  I.  in  such  coin  is  tendered  malo  animo 

says  that  payment  in  smaller  coin,  with  intent  to  annoy  the  creditor. — 

even     in    copper    coin,     cannot    be  Tb,.] 
refused;   but  the   judge  may   order 
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understood,  but  must  be  expressly  stated  just  as  in  other  trans- 
actions. I.  8.  D.  de  eo  quod  certo  loco  (b). 


(b)  Huberus,  I.  c.  n.  11. 
"  This  is  a  contract  for  the  exercise 
of  beneficence  and  affection ;  but  the 
covetousness  of  the  human  race  has 
added  usury  thereto  under  the  name 
of  interest. ' '  But  it  must  be  observed 
that  the  ancient  Germans,  however 
thrifty,  in  using  this  contract 
allowed  interest  thereon,  as  is  shewn 
by  Heinecc.  elem.  Jur.  Germ.  p.  1. 
pag.  m.  544.,  and  if  we  consider  this 
matter  properly,  we  will  without 
prejudice  admit  that  the  practice  of 
requiring  moderate  interest  on  a 
loan  of  money  is  no  usury,  and 
accordingly  is  not  to  be  accounted  for 
simply  on  the  ground  of  the  cupidity 


of  the  human  race,  as  Huber  wishes 
to  have  it ;  for  what  is  there  un- 
reasonable in  one  man  lending  money 
to  another,  requiring  of  the  latter  as 
much  as  the  money  would  fairly 
have  earned  for  him  ?  And  in  truth 
we  ought  rather  to  call  this  an  in- 
demnification against  loss  than  pro- 
fit or  usury,  although  I  do  not  wish 
to  deny  that  the  doctrine  of  Huber 
is  applicable  to  many  transactions 
of  this  kind.  See  further  with  refer- 
ence to  transactions  of  mutuum, 
Wassenaar,  Notarieel  practycq. 
cap.  6.  §  7.  8.  <fc  9.  jwnci.  cl.  Voet 
ad  Digest,   tit.   de  rehus  creditis. 
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Sect. 

1.  Interest  defined. 

2.  How  to  be  stipulated  for. 

3.  How    interest    is    calculated 

where  the  rate  is  not  ex- 
pressed. 

4.  How  long  interest  continues  to 

run,  which  has  been  stipu- 
lated for  up  to  a  certain  time 
only. 

5.  Of  payment  of  interest  or  an- 

nual rent  without  any  stipu- 
lation, and  whether  this 
binds  a  person. 

6.  Of   interest   on   interest,    and 

when  this  is  due. 


Sect. 
7.  Whether  and  to  what  extent 

interest,     as     well     as     the 

capital,  may  be  included  in 

a  preference  ? 
Of  tacit  interest,  and  when  it 

takes  place,  &  §§  10;  11. 
Whether  the  course  of  interest 

is  stopped  by  arrest  ? 
Interest  in  legacies  and  fidei- 

coHimissary  inheritances. 
Whether  interest  is  allowed  on 

purchase   money   secured  by 

bond? 
When  interest  ceases. 


8. 


10. 


11. 


12. 


§  1.  That  which  is  stipulated  for  the  benefit  of  property  or 
money  lent  is  commonly  called  interest  or  money-profit  (because 
it  generally  consists  of  money);  for  here,  besides  the  return  of 
the  same  thing  of  the  like  kind  and  quality,  we  also  stipulate  for 
what  we  lose  through  being  deprived  of  the  thing  or  money. 
This  is  also  improperly  called  by  some  usury  (usura)  (a). 


(a)  With  respect  to  interest  and 
its  propriety,  we  find  a  mixture  of 
learning  and  absurdity  in  Covarruv. 
Variar.  resolut.  lib.  3.  It  would  be 
altogether  superfluous  to  prove  the 
lawfulness  of  interest  in  these  our 
own  more  enlightened  times  ;  at  any 
rate  after  the  excellent  remarks 
of  the  very  learned  Michaelis, 
Mosaisch.  Begt.  3.  6.  §  152 ;  who  in 
§  155.  mentions  the  peculiar  circum- 
stances of  the  Jewish  state,  which 
recognised   the   general   prohibition 


of  all  interest ;  and  if  the  compilers 
of  the  canon  law  had  borne  this  in 
mind,  their  constitutions  on  this  sub- 
ject would  undoubtedly  have  been 
more  in  harmony  with  sound  reason. 
Further,  it  may  serve  in  elucidation 
of  the  Author's  meaning,  that  in- 
terest is  not  merely  money-profit, 
for  it  may  also  be  created  in  alio 
genere  from  that  which  has  been 
lent.  Vid.  doct.  Gerard  Noodt  de 
fmnore  et  usuris.  lib.  1.  cap.  2. 
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§  2.  But  in  order  that  wliat  a  person  suffers  through  the 
deprivation  and  missing  of  his  property  or  money,  may  not  be 
valued  too  high,  and  thus  become  an  improper  gain  or  usury,  it 
has  been  enacted  by  Placaat  of  4.  October  1540.  that  merchants 
may  not  put  out  their  money  at  higher  interest  than  eight  per 
cent.*  secundum.  I.  26.  Cod.  de  usur.  And,  if  it  be  a  transaction 
where  in  security  of  the  principal  sum  a  mortgage  has  been 
created,  the  Supreme  Court  will  not  allow  more  than  the  sixteenth 
penny.  Cor  en.  observ.  4.  although  the  Court  in  such  a  case  is 
also  accustomed  to  allow  seven  per  cent.  Coren.  d.  ohserv.  4.  in 
not.  See  Grot.  Introd.  d.  bk.  3.  chi  10.  §  10.  in  fin.  8f  ibi  notata. 
And  at  Amsterdam  it  is  expressly  provided  by  Ordinance  of 
25  April  1614.  that  anyone  having  a  pledge  of  movables  by 
simple  delivery  may  not  stipulate  for  higher  interest  than  6j  per 
cent.     By-laws  of  Amsterdam. 

§  3.  Where  interest  has  been  stipulated,  but  it  has  not  been 
said  for  how  much,  or  at  what  rate,  it  will  be  computed  at  such 
a  rate  as  is  usually  agreed  upon  according  to  the  custom  of  the 
country  or  place  where  the  stipulation  is  made.  arg.  I.  1.  &  I.  37. 
D.  de  usuris.  junct.  I.  3.  §  1.  D.  de  contr.  Tutel.  8f  utili  action, 
contra.  I.  31.  ^  I.  41.  §  ult.  D.  de  usuris;  against  which  practice 
an  erroneous  opinion  is  given  in  the  Consultations  of  the  Dutch 
Jurists,  vol.  1.  consult.  273.  See  Groeneweg.  ad.  d.  I.  31.  D.  de 
usuris.  Christin.  vol.  1.  decis.  293.  num.  1.  ^  seq.  Neostad. 
Supr.  Cur.  decis.  3.  (6). 

*[Read  twelve  per  cent.     See  pla-  the    common    rate    of    interest    is 

caat.  4.  Octoh.  1540.  art.  8.  in  Gr.  4  per  cent.,   is  proved  by  Van  der 

Plhk.  vol.  1.  p.  317. — Te.]  Schelling  ad  Cod.  Bat.  verho  Ben- 

(b)  With  reference  to  the  provision  ten.  art.  1.  n.  3.,  as  is  also  observed 

of  the  amount  or  rate  of  interest,  we  in  the  4th  Article  of  the  Responses 

must  observe   that   n^erchants   may  of  3.   Octob.   1658.   by  the  attorneys 

lend  out  money  on  interest  at  12  per  of  the  Court  of  this  town  to  interro- 

cent.  per  annum,  "  according  to  the  gationa    put    to    them    that,     not- 

profit  which  they   would   probably  withstanding    contrary    usage    and 

derive    if    they    had    invested    the  practice,  interest  in  this  town  ought 

money    in    trade."    vid.    perpetual  to  be  calculated  at  4  per  cent.,   in 

Edict  of  the  Emperor  Charles:   4.  consideration  of  the  said  reduction. 

Octob.  1540.  art.  8.  Or.  Plchh.  vol.  1.  vid.  Boel  ad  Loen.  cos.  21.     That  in 

/.  317.   and  further,  that  after  the  former  times,   if  hypothec  or  mort- 

reduction  of  the  general  public  rate  gage   was  given   for  the   debt,    the 

of 'interest   from  5  to  4  per  cent.,  sixteenth  penny  was  generally  stipu- 

Or.   Flctbh.   vol.   2.   fol.   2448.   add.  lated  for,  appears  not  merely  from 

Besolutien  van  Consideratie.  p.  250.  the  B.esolutie  of  the  Court,  6.  May, 
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§  4.  But  for  wliat  period  the  interest  is  to  be  considered  to 
run  must  likewise  be  judged  from  the  stipulation.  For  instance, 
if  I  say,  "  I  'promise  to  repay  you  such  sum,  as  I  have  borrowed 
of  you  next  May,  with  the  interest  thereon,"  even  if  I  did  not 
strictly  refer  to  the  payment,  you  will  in  strictness  of  law  not  be 
able  to  claim  greater  or  further  interest  than  up  to  May ;  for  it  is 
necessary  to  add  the  stipulation  with  interest  jrom,  this  day  to 
the  time  of  full  payment;  for  where  an  obligation  comes  in  it 
must  be  expressed  in  clear  terms,  beyond  which  it  cannot  be 
extended.  I.  99.  I),  de  verbor.  oblig.  See  Sande.  lib.^.  tit.  14. 
defin.  1.  ary.  I.  creditor.  7.  Cod.  de  usuris  (c).     As  was  also  held 


1610.  to  the  effect  "  that  in  all 
judgments  hoth  willing  and  unwill- 
ing none  shall  have  a  higher  rate  of 
interest  adjudged  against  him  than 
for  which  hypothec  has  been  consti- 
tuted at  the  16th  penny."  vid.  ohs. 
on  Grot.  Introd.  part  2.  p.  165.  but 
also  from  the  notes  in  Anselmus  in 
Cod.  Belg.  pag.  207.  §  9.  By  the 
charters  of  this  town  of  Amsterdam, 
p.  540.  it  is  provided:  "  That  who- 
ever wished  to  have  interest  of  any 
houses  and  plots  of  land  within  the 
freedom  (of  the  city),  which  interest 
could  be  properly  reduced  or  in- 
creased by  stipulation  and  approved 
by  the  Court,  shall  enjoy  annually, 
for  the  perpetual  quit  rent  for 
every  18  pennies  one  penny  free 
money  as  interest  without  any  deduc- 
tion ;"  and  such  interest  created  by 
hypothec  without  any  other  mort- 
gage will  also  determine  with  the 
hypothec  itself,  vid.  Holl.  consult. 
2.  consult.  193.  From  this  constitu- 
tion of  the  town  of  Amsterdam,  how- 
ever different  from  what  has  been 
said  above,  it  appears  that  interest 
in  the  case  of  hypothec  cannot  exceed 
the  16th  penny,  although  it  may  be 
reduced  to  less,  which  follows  as  of 
course.  It  remains  to  be  observed, 
with  reference  to  the  provision  made 
about  interest  in  this  town,  that 
according  to  ordinance  of  28.  Novem- 
ber, 1609,  if  goods  or  obligations  are 


not  settled  on  the  day  of  payment 
and  the  debtor  does  not  settle  within 
fourteen  days  after  the  day  of 
appearance,  he  will  be  liable,  from 
the  day  of  appearance  until  the  day 
of  actual  payment,  for  interest  at  the 
rate  of  8  per  cent,  per  annum,  not- 
withstanding all  stipulations  and 
renunciations  made  to  the  contrary  ; 
and  with  reference  to  money  lent  at 
interest  or  bottomry,  parties*  are  by 
amplification  of  9.  Octob.  1613  al- 
lowed the  same  payment  of  interest, 
reekoning  from  the  time  of  appear- 
ance of  the  parties  or  from  the  time 
when  the  debtors  shall  have  been 
summoned,  for  restitution  up  to  the 
date  of  actual  payment.  Under  the 
above  provision  of  interest  among 
merchants  the  praemium  of  assur- 
ance or  bottomry  is  not  included,  for 
these  contracts  are  excepted  from 
the  general  rule,  plus  enim  stipulari 
licet  si  metuatur  periculum,  likewise 
also  in  case  of  a  loan,  ordinarily 
reckoned  by  the  month,  half  a  per 
cent,  per  mensem  may  be  enjoyed. 
vid.  et  A.  cens.  for.  p.  1.  I.  1.  c.  4. 
n.  10. 

(c)  In  case  of  sale  no  demand  or 
even  a  special  stipulation  is  by  statu- 
tory law  of  this  town,  Amsterdam, 
necessary  to  a  claim  for  interest. 
See  the  Handv.  p.  520.,  and  also 
with  reference  to  interest  a  mora  et  a 
lite  moia  the  interrogations  above- 
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by  the  Court  of  Holland  in  the  case  of  Pietertge  Pieters,  plaintiff, 
contra  Claas  Jacobsz,  confectioner.  Later,  however,  it  was  held, 
in  the  case  of  Dirk  Jans.  Pyt  (confirmed  by  the  Supreme  Court 
on  4th  January  1620),  that  inasmuch  as  a  person  who  puts  out 
his  money  for  a  year  with  a  stipulation  for  interest  fixes  the  time, 
not  for  the  payment  of  the  interest  but  in  order  to  get  back  the 
money  he  has  lent,  which,  if  it  continues  to  run  longer,  must  be 
tacitly  considered  to  be  renewed  (just  as  if  it  had  been  agreed 
between  the  parties  that  the  same  rate  of  interest  should  con- 
tinue to  run  as  was  stipulated  for),  so  also  the  interest  stipulated 
until  the  said  time  must  be  considered  to  run  after  that  time, 
if  the  debtor  being  applied  to  at  the  time  has  failed  to  make 
payment;  for  thereby  he  will  be  understood  to  have  tacitly  con- 
sented that  further  interest  shall  continue  to  run.  facit.  I.  12.  D. 
de  usur.  junct.  I.  12.  Cod.  de  contrah.  vel  cotninit.  stipul.  See 
Ant.  Fabr.  ad  Cod.  lib.  4.  tit.  24.  defin.  1.  (d). 


mentioned  with  the  answers  of  the 
Attorneys,  Handv.  p.  541.  Jure 
civili  dies  interpellat  pro  homine 
ideoque  post  lapsum  diei  dehentur 
usurae.  Contrarium  inveterato 
quodam  pragmaticorum  errore  recep- 
tum  esse  Jure  (me  jiuiice)  summo,  et 
rationihus  nequaquam  spernandis 
iradit  doctiss.  Faber  in  Cod.  lib.  8. 
tit.  25.  def.  8.  atque  consultiss.  Bort. 
observ.  lib.  2.  tit.  21.  in  f.  Atia- 
men  cum  error  communis  pro 
veritate  habetur,  immo  recte  jus 
facere  diciture,  quando  certatur  de 
damno  vitando.  I.  2.  God.  de  sentent. 
I.  1.  Cod.  de  testam.  junct.  I.  22.  D. 
de  cond.  indebiti  hoc  loco  verba  con- 
sultiss. De  Haas  in  notis  ad  A. 
cens.  for.  p.  m.  359.  adducam  :  apud 
nos  receptum  est,  quod  omnia  fere 
judicia  respectu  usurarum  sint 
stricti  juris;  adeo  ut  nunc  usurae 
ex  niora  extrajudiciali  non  debean- 
tur,  nisi  expresse  in  conventionem 
sint  deductae;  sed  eo  casu  tantum 
currant  a  tempore  morae  judicialis 
seu  litiscontestatae.  Caeterum 
excipitur  primo  emptio,  ex  qua  etiam 
hodie  usurae,  licet  non  promissae, 
ex    mora    extrajudiciali    debentur. 


Secundo,  excipiuntur  usurae  lega- 
torum  et  fideicommissorum.  Groene- 
weg.  ad.  I.  12.  Cod.  de  contrah.  et 
committ.  stipul.  Tertio  excipitur,  si 
pecunia  apud  acta  deposita 
Oraphiarius  aut  Secretarius  usus 
fuerit.  Groenew :  ad.  I.  4.  Cod. 
depos.  Quarto  excipitur,  quod  tutor 
teneatur  ad  usuras  (trientes). 
Quintd,  assecuratus,  si  sit  in  mora 
solvendi  praemium  assecurationis, 
tenetur  illius  praemii  usuras  cente- 
simas  praestare  licet  non  promissas. 
Ita  quoque  tenetur  assecurator 
moram  committens.  Grot,  intr:  I.  3. 
p.  34.  n.  37.  Sexto  pariatarum 
rationum  (from  the  conclusion  of 
the  account)  usuras  deberi,  quamvis 
non  sunt  promissae,  insignes  affirm- 
ant pragmatici.  Adde  porro 
exceptiones  ab  A  relatas.  junct.  CI. 
Voet.  ad  Digestorum  tit.  de  usur. 
n.  12. 

(d)  A  person  may  also  tacitly 
become  liable  for  interest,  through 
the  conversion  of  another's  money  to 
his  own  use.  vid.  Brunneman,  ad 
I.  1.  D.  de  usuris.  n.  2.  but  whether 
prolongation  of  obligations  and  ack- 
nowledgment    of     debt      introduce 


Ch.  VII.  ]  [GROT.  III.  10.]  59 

In  lik6  manner,  if  a  person  who  has  promised  interest  only  for 
a  certain  time,  e.g.  for  a  year,  has  nevertheless  after  the  lapse  of 
that  year  continued  to  pay  the  same  rate  of  interest  for  several 
years,  he  will  continue  liable  during  subsequent  years  for  the 
same  rate  of  interest,  for  in  such  a  case  the  original  stipulation 
is  considered  to  have  been  tacitly  renewed,  and  so  Sande  thinks. 
Uh.  3.  tit.  14.  de-fin.  4.  Anton.  Faber.  ad.  Cod.  lib.  4.  tit.  24. 
dejin.  1. 

§  5.  But  will  a  person  who,  without  any  stipulation,  has  paid 
interest  for  some  years,  thereby  be  liable  to  pay  further  interest 
at  the  same  annual  rate?  (e).  It  is  considered  that  thereby  the 
validity  of  the  debt  is  sufficiently  established,  for  no  one  is  under- 
stood to  pay  often  and  frequently  what  he  does  not  owe;  unless 
he  can  show  that  he  did  not  owe  it,  and  has  paid  merely  from 
some  imaginary  cause,  arg.  I.  6.  D.  de.  usuris.  vid.  Pyr.  Maur. 
tract,  de  solut.  caf.  37.  Anton.  Fab.  ad  Cod.  Uh.  8.  tit.  4. 
de-fin,  7.  Joan  a  Sande.  lib.  3.  tit.  14.  dej.  4.  On  the  other 
hand,  however,  there  also  exists  in  some  places  a  custom  that  a 
person  who  has  lent  out  money  without  any  mention  of  interest, 
to  be  repaid  by  a  certain  time,  and  after  the  lapse  of  certain 
time  receives  interest  thereon,  without  at  the  same  time  receiving 
the  capital,  thereby  binds  himself  tacitly  to  an  annual  interest, 
and  is  not  entitled  to  call  in  the  principal  sum,  but  can  claim 
security  on  hypothecation  for  the  same,  according  to  the  common 
saying  "once  interest  always  interest,"  of  which  custom,  as 
observed  in  Utrecht,  G.  Wassenaar  testifies  pract.  notar.  cap.  11. 
§3.6.  But  this  case  does  not  agree  with  our  customs,  according 
to  which,  in  the  annual  purchased  rents  indeed,  from  the  nature 
of  the  purchase,  the  redemption  alone  depends  upon  the  will  of 
the  seller  and  the  party  owing  the  rent  (of  which  we  have  spoken 
in  book  2.  ch.  13.);  but  in  other  ordinary  cases  of  interest  the 
lender  remains  always  able  after  proper  notice  to  call  in  the 
money  he  has  lent  out. 

novation  or  not,   by   reason  of   the  Mr.    P.    Buys,    in    support   of   the 

receipt  of  further  interest  due,  has  affirmative  view,  refers  to  a  decision 

not  yet  by  any  means  been  reduced  to  of  the  honourable  Court  of  this  town 

clearness  by  the  jurists,  as  is  evident  on    the    29th     March,     1675,     add. 

from  the  56th  &  57th  Advyzen  in  the  Schrassert  olserv.  418. 
Neerl.   Ahvysh.  vol.  1.   pag.  120.   et  (e)    Conf.    cl.    Voet.    I.    c.    n.    13. 

seq.    in    which    latter    Advys    {U7)  ibique  cit. 
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§  6.  Interest  upon  interest  can  likewise  not  be  enjoyed  by  us,* 
even  where  we  have  been  without  rent  or  interest  for  a  consider- 
able time.  I.  29.  D.  8f  I.  ult.  Cod.  de  usuris.  This,  however,  is 
allowed  at  Antwerp,  teste  Leonino.  consil.  13.  num.  4.  vers. 
Trcmsgrediendo .  and  is  customary  among  us  in  annual  arrears 
of  interest  due  to  the  Court  or  State,  which  interest  may  be  con- 
verted into  capital  and  increased.  Christin.  vol.  1.  decis.  49.  8f 
vol.  3.  decis.  43.  num.  6.  et  ad  leges  Mechlin  tit.  12.  art.  9. 
nuTTi.  23.  in  addit.  (/). 

Item,  a  tutor,  who  himself  has  any  money  belonging  to  his 
pupil  put  out  at  interest,  and  does  not  at  the  proper  time  invest 
or  put  out  the  interest  due  for  the  benefit  of  the  pupil,  is  also 
obliged  to  pay  interest  on  such  interest.  I.  si  Tutor,  et  in  I.  Tutor. 
%  usurae.  et  §  si  usuras.  Z).  de  administrat.  tutor.  \_md.  swpr. 
lib.  1.  caj).  16.  §  8.  et  in  Twtis^.  vid.  Consult,  en  Advys.  vol.  2. 
cons.  146.  But  where  the  interest  has  remained  unpaid  for  such 
a  long  period  that,  if  added  together,  it  will  comprise  more  than 
the  principal  sum,  the  excess  may  not  be  claimed,  t  and  the 
course  of  further  interest  will  stop,  per  I.  10.  D.  de  usuris.  et 
I.  27.  Cod.  eod.  vid.  Grroeneweg.  ad  d.  I.  27.  Joan  a  Sande.  lib.  3. 
tit.  14.  defin.  5.  in  fine. 

§  7.  By  Placaat  of  26.  Octob.  1572.  it  was  indeed  provided, 
for  the  benefit  of  creditors,  that,  in  the  case  of  money  secured 
and  covered  by  mortgage,  they  should  be  preferred  to  the  extent 
only  pi  three  years'  interest  and  no  more;  but  this  is  no  longer 
observed,  except  in  some  places  where  the  same  has  also  been 
established  by  special  ordinances.  Keuren  tot  Leyden.  21.  April. 

[*See  note  in  Appendix. — Tb.J  debtor,  has  clearly  used  such  money 
(/)  In  the'  second  place  interest  for  his  own  benefit ;  fourthly,  a 
upon  interest  is  due,  where  a  tutor,  guarantor  or  surety  having  paid  in- 
receiving  interest  from  his  pupil's  terest  on  behalf  of  the  debtor  in 
debtor,  converts  it  to  his  own  use  or  order  to  prevent  legal  process,  or 
benefit ;  but  not  by  any  means  where  sale  of  security,  is  likewise  entitled 
he  himself  has  money,  belonging  to  to  interest  upon  interest,  actione  ad 
his  pupil,  lent  at  interest,  as  the  id  ut  indemnes  praestentur.  Vid.  cl. 
Author  in  the  next  following  passage  Voet  ad  D.  d.  t.  n.  20.  plura  hac  de 
in  the  text  wishes  to  have  it,  sed  re  videre  licet  apud  Brunneman  ad 
generaliter  cum  persona  mutetur.  I.  26.  Dig.  de  condict.  indehiti.  n.  19. 
vid.  Sande  decis,  lib.  3.  tit.  14.  def.  &  seq.  &  Berlich.  p.  2.  concl.  268. 
5.  &  6.  ;  thirdly,  where  an  agent,  +[cf.  Boherts  vs.  Booy,  4.  Buch. 
having  by  special  authority  from  his  E.D.C.  Rep.  22. — Tr.] 
principal  recovered  money  from  the 
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1626.  See  the  new  Keuren.  art.  125.  [At  Amsterdam  if  a 
person  secures  his  creditor  interest,  he  cannot  by  such  security- 
acquire  more  than  a  year  and  a-half  s  interest,  and  the  rest  he 
must  seek  to  recover  through  the  ordinary  process  of  an  action. 
Handvesten,  p.  280.  S.]  (g). 

§  8.  It  is  a  general  rule  that  in  law  no  one  can  be  charged  with 
interest,  except  by  reason  of  an  express  stipulation.  I.  3.  &  I.  6. 
Cod.  si  cert.  pet.  I.  3.  Cod.  de  usuris.  but  to  this  there  are  several 
exceptions,  where  interest  is  considered  tacitly  to  run.  Thus, 
interest  may  without  any  stipulation  be  lawfully  claimed  of  that, 
which  when  duly  demanded  of  any  one,  he  fails  to  pay  at  the 
proper  time.  I.  17.  §  si  pupillo  D.  de  usuris.  And  in  such  a  case 
interest  begins  to  run  from  litis  contestatio  or  full  legal  pleading 
(i.e.,  closing  of  the  pleadings. — Tr.),  Christin.  vol.  3.  def.  45. 
n.  2.  3.  Sande.  lib.  3.  tit.  14.  def.  1.  of  which  the  debtor,  who 
cannot  agree  with  his  creditor  concerning  the  debt,  may  free 
himself  by  placing  the  same  in  Court,*  and  so  stop  the  course  of 
this  and  other  interest.  Z.  1.  §  ult.  I.  7.  I.  6.  I.  19.  D.  de  usur. 
Sande.  lih.  3.  tit.  14.  def.  8. 

§  9.  But  whether  arrest  and  the  closed  hand,  as  well  as 
placing  in  court,  will  stop  the  course  of  interest  is  a  moot  point 
with  the  commentators.  For  instance,  whether  the  debtor  is 
obliged  to  pay  his  creditor  interest,  if  the  thing  due  has  been 
arrested  in  his  hands,  or  he  has  been  interdicted  from  paying,  or 
does  not  know  any  definite  person  to  whom  he  can  freely  pay? 
And  in  such  a  case  it  is  an  almost  universal  opinion  among  the 
commentators  that  he  does  not  owe  any  interest.  Felin.  in  cap. 
constitute  193.  extra  de  rescript,  num.  12.  for,  in  the  absence  of 

{g)  Vid.  'Edition  of  the  year  1748.  interest,  no  interest  shall  be  accorded 

pag.  540.  usuras  in.concursu  credito-  or  adjudged,  than  up  to  the  day  ot 

rum  nullam    habere    pregorativum,  the    decree    of    sequestration.     And 

quamvis  super  usuris  aeque  ac  super  creditors  secured  by  hypothec  shall 

forte  hypotheca  constituta  sit,  docet.  likewise  enjoy  no  preference  for  the 

Coler,  pract.  univ.  p.  1.  cap.  10.  in  interest  due  on  their  claims,  except 

/.    and  with  this  doctrine  of  Coler  only  for  the  current  year  and  the 

agrees  the  provision  of  the  60th  art.  year  previous,  etc." 

of    the    Ordonnantie    B.B.K.     [i.e.  *[Placing  the  same  in  C6urt  (de- 

Desolate  Boedel  Kamer  or  Chamber  positio,  consignatio).     See  Schorer's 

of   Abandoned   Estates. — Tb,.]    pub-  Note  to   Grotins   Introd.    3.    7.    12. 

lished  30.  January  1777,  enacting  : —  Kersteman.   R.   W.   Bk.   p.   82.   and 

"  To  creditors,   whose  debts  run  at  cf.  post.  ch.  xi.  §  2.  et  seq. — Te.] 
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stipulation  and  neglect  of  payment,  no  one  is  liable  for  any 
interest.  I.  17.  §  si  pupillo.  I.  32.  §  in  bonae  fidei  D.  de  usuris. 
I.  87.  §  usuras  D.  de  legat.  2.  and  a  judicial  interdict  absolves 
one  from  obligation  and  fine.  Gloss,  in  I.  4.  D.  de  condict.  triti- 
ciaria.  Felin.  d.  loco.  Guid.  Papa,  decis.  340,  n.  3.  Tuscb. 
conclus.  practicabil.  torn.  6.  conclus.  480.  in  verb.  fraeccptuTn 
num.  10  et  seq.  Except,  bowever,  wbere  on  tbe  otber  band  it 
can  be  sbewn,  or  presumed,  tbat  tbe  debtor  bas  used  tbe  money  in 
tbe  meantime  to  bis  own  profit,  or  may  bave  done  so,  and  be  is 
unable  to  establisb  tbe  contrary,  viz.,  tbat  be  bas  kept  it  idle 
and  profitless;  in  wbicb  case  tbe  debtor,  notwitbstanding  arrest 
and  closed  band,  cannot  very  well  escape  (liability  for)  tbe 
interest,  arg.  I.  14.  D.  de  condict.  indeb.  et  I.  226.  de  Reg.  Jur. 
junct.  I.  34.  D.  de  usuris  et  I.  23.  D.  de  pignorat.  act.  Carpzov. 
defin.  forens.  part.  2.  constit.  30.  def.  24.  in  -fin.  And  so  it  was 
beld  by  tbe  Supreme  Court  anno  1652,  between  tbe  beirs  of 
Adriaan  Jansz.  van  Koudekerk  and  Mr.  Pbilips  van  Cromstryen, 
wbicb  case  I  bave  seen  upbeld  as  far  as  on  review  (h).* 

%  10.  In  tbe  case  of  legacies  and  fideicommissary  inberitances, 
wbicb  are  not  paid  out  at  tbe  proper  time,  interest  m.ust  like- 
wise .be  paid.  I.  3.  I.  17.  D.  de  usur.  I.  34.  D.  eod.  I.  1.  2. 
Cod.  de  usur.  et  fructib.  legat.  Tbis  bas  been  more  fully  treated 
of,  ante,  bk.  3.  ch.  9.  §  39. 

§  11.  It  is  also  considered  tbat  interest  tacitly  runs  on  money 
secured  by  mortgage  of  boiises  or  lands  purchased  (kusting 
penningen),  where  tbe  money  is  not  paid  at  tbe  proper  time,  even 
altbougb  tbere  is  no  stipulation  to  tbis  effect,  according  to  tbe 
rule  money  a/nd  pledge  m,ay  not  be  in  one  hand,  facit  I.  5.  Cod. 
de  act.  empti.  But  in  sucb  a  case  tbe  interest  is  not  entitled  to 
preference  or  bypotbec.  As  was  understood  by  tbe  Court  in  tbe 
case  of  Jan  Dirksz.  van  Keulen  contra  "Willem  Willemsz.  van 
Nieupoort,  11.  November,  1609,  for  sucb  interest  proceeds  not 
from  stipulation  but  by  implication  of  law.  In  several  places, 
however,  it  is  provided  by  Ordinance  and  customary,  tbat  the 


(A)  Add.  omnino  cl:  Voet.  I.  c.  n.  to  arrest.     Vid.  Zurck.  tit.  arresten. 

18.     Obligations  and  letters  of  inte-  §  29. 

rest,  together  with  interest  against  *[Beview,  see  note  to  this  section 

the  county  of  Holland,  are  with  re-  in  the  Appendix. — Tk.] 


spect   to   the   receivers   not   subject 
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interest  on  the  purchase-money  due,  wliere  no  interest  has  been 
stipulated,  first  begins  to  run  three  months  after  the  due  date  of 
each  payment  or  instalment  (kusting).  Thus  on  the  22nd  June, 
1617,  it  was  ordained  at  Leyden  that  all  instalments  of  money 
arising  from  the  purchase  of  houses,  lands  and  plots  of  ground, 
according  to  the  stipulations  and  promises  contained  in  the  mort- 
gage bonds,  passed  concerning  them,  shall  be  paid  on  the  days 
when  they  are  respectively  due  to  the  creditors  or  their  lawful 
representatives,  and  that  no  postponement  thereof  shall  be 
allowed  before  pacificators,*  or  the  Court,  unless  the  debtors  pay 
proper  interest  at  the  rate  of  the  20th  penny  per  annum,  reckoned 
three  months  from  the  respective  due  date  up  to  the  day  of  actual 
payment.     See  the  new  Ordinances,  art.  124. 

§  12.  Interest  ceases  with  the  payment  of  the  principal  sum  (i), 
and  further  in  the  same  way  as  the  obligation  of  the  principal 
sum  itself.  Z.  9.  I.  11.  I.  19.  Cod.  de  usur.  §  1.  Inst.  quit.  mod. 
tollit.  ohligat.  This  applies  with  reference  to  the  future.  But 
whether  interest  already  due  is  considered  to  cease;  and  whether 
the  same  is  to  be  considered  as  satisfied  by  receipt  of  the  prin- 
cipal sum  without  any  protest  or  proof  of  reservation  of  legal 
right;  it  is  understood  to  do  so  in  the  case  of  tacit  interest, 
which  a  person  owes  without  any  stipulation.  Z  49.  §  1.  D.  de 
act.  empt.  I.  4.  Cod.  depositi.  I.  8.  in  fin.,  et  I.  ult.  D.  de  eo 
quod  certo  loco.  Z.  6  §  ult.  D.  de  leg.  oomTnissor.  but  not  also  in 
the  case  of  interest  which  he  owes  through  express  stipulation. 
d.  I.  49.  §  1.  D.  de  act.  empt.  et  I.  8.  D.  de  eo  quod  certo  loco. 
See  Pyr.  Maur.  tract,  de  solut.  ohlat.  et  retent.  cap.  12.     Anton. 

*[Pacificators(Fredemafcers).  They  made  whether  presentation  of  pay- 
were  members  of  a  tribunal  called  ment  has  been  done  simplieiter,  or 
Vredemakers  Kamer  in  certain  of  the  with  open  purse  and  ready  money, 
Dutch  towns ;  while  in  smaller  or  less  in  which  latter  instance  presentation 
important  places  they  were, known  as  undoubtedly  must  foUow  the  effect 
Vrederegters.  Weiland.  Taalkundig  of  consignation.  Further,  by  Edict 
W.  Bk.  suh.  voce. — Ta.]  of  31.  October  1587.  art.  6.  it  is  pro- 
(i)  Likewise  by  consignation  and  vided  that  in  the  event  of  scarce  and 
non-presentment  of  payment  by  pressing  times  the  annual  interest  on 
means  of  Notary  and  witnesses  rents  which  must  be  paid  in  specie, 
according  to  Van  der  Schelling.  may  be  fixed  at  a  moderate  rate  of 
Groenew.  ad.  I.  6.  Cod.  d.  t.  junct.  money.  Vid.  Anselm.  Cod.  Belg.  tit. 
Voet  I.  c.  n.  17.  Yet  (subject  to  renten.  §  4. 
correction)    a    distinction    must    be 
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Fat.  ad  Cod.  I.  4.  tit.  24.  defin.  5. 
defin.  10.  {k). 

(k)  This  question  (under  correc- 
tion) would  appear  to  depend  very 
much  upon  the  nature  of  the  receipt, 
which  is  at  the  present  day  rarely 
omitted  in  cases  of  important  pay- 
ment, by  those  who  have  some  expe- 


Joan  a  Sande.  lib.  3.  tit.  14. 


rience  in  the  matter,  and  at  any  rate 
not  by  release  of  the  capital  on  which 
interest  has  been  paid.  Compare 
further  A.  in  cens.  for.  I.  c.  and  DD. 
ad  tit.  de  usuris. 
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CHAPTER  VIII. 


OF  THE  BANK  OF  LOAN  OR  LOMBARD. 


Sect. 

1.  Bank  of  Loan  or  Lombard  de- 

fined. 

2.  Of  its  supervision  and  manage- 

ment. 


Seet. 

3.  The  measure  and  rate  of  profit 

and  interest. 

4.  Of  the  things  pawned  and  how 

they  may  be  released. 


§  1.  From  the  general  course  of  interest  are  excepted  the 
Banks  of  Loan,  otherwise  called  Lonrnhard,  where  any  one  may 
pawn  and  pledge  his  property  at  a  reasonable  sum  by  the  day  or 
the  week,  as  high  as  the  value  of  the  article  pawned  will  fairly 
admit,  for  which  the  pawnbroker  may  enjoy  a  reasonable  profit 
for  his  trouble  and  the  use  of  his  money.  For  this  purpose 
certain  persons  are  appointed  by  the  Government,  besides  whom 
no  one  is  admitted  to  such  lending  out  on  pawn;  and  in  order 
that  the  profit  may  not  be  placed  too  high  it  is  fixed  at  a  certain 


sum. 


§  2.  In  former  times  the  Bishops  had  the  supervision  thereof. 
As  appears  from  the  Council  of  Trent,  session  22.  cwp.  8.  But 
after  the  Papal  laws  and  Ecclesiastical  Court  were  abolished 
amongst  us,  this  supervision  was  by  resolution  of  the  States  of 
Holland,  on  17.  November,  1578,  and  11.  April,  1584,  entrusted 
to  the  magistrate  of  each  town,  and  it  was  provided,  "  To  seek, 
establish  and  maintain  all  such  Christian,  Political,  and 
Reformed  order  and  means  on  the  subject  of  the  said  pawning,  as 
shall  serve  to  the  greatest  convenience  and  least  prejudice  of  the 
needy  public  to  their  honour  and  benefit." 

In  some  places  such  Banks  of  Loan  are  established  by  and  on 
behalf  of  the  town,  and  managed  by  persons  appointed  thereto 
with  certain  remuneration,  and  the  profit  expended  for  the 
benefit  of  the  community,  or  even  annually  divided  among  the 

R.D.L. II.  5 
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poor  (a).  In  other  places  it  is  farmed  out  upon  a  certain  agreed 
scale  and  condition  at  a  certain  sum,  expended  annually  for 
tlie  benefit  of  the  poor. 

§  3.  With  reference  to  the  measure  of  profit  appertaining 
thereto,  regard  is  had  to  the  loss  of  the  use  of  the  idle  money, 
with  which  the  pawnbrokers  must  for  the  convenience  of  any- 
body be  provided,  their  trouble  and  time  in  counting  out  and 
again  receiving,  the  risk  of  damage  in  valuing  the  thing  pawned, 
the  hire  of  their  servants  and  other  expenses,  which  are 
commonly  taken  at  the  most,  and  where  any  annual  farming  out 
is  established,  at  24,  and  21,  at  the  least,  in  the  hundred 
annually,  and  where  the  Banks  of  Loan  are  kept  by  the  town 
itself  at  18,  16,  and  12,  and  even  at  10  and  8;  otherwise  and  in 
general  at  18  in  the  hundred  annually,  in  consideration  of  which 
the  pawnbrokers  must  keep  their  chests  well  supplied  with  money 
and  must  bear  all  further  trouble  and  expense. 

§  4.  The  things  so  pawned  may  at  any  time  be  released  by 
the  debtors  if  they  so  please,  provided  on  the  release  and  return 
of  the  loan,  there  be  added  such  arrears  as  may  be  due  for  the 
time  elapsed.  But  in  order  that  the  pawnbroker  may  not  be 
burdened  too  long  with  the  property  pawned,  and  the  money  lent, 
or  loss  of  the  use  thereof,  may  not  exceed  the  remaining  value  of 
the  thing,  people  may  not  leave  their  property  pawned  longer 
than  one  year  and  six  weeks ;  and  if  any  one  does  not  release  his 
property  pawned  within  that  time,  the  same  will  be  publicly  sold 
as  forfeited,  and  the  surplus  handed  over  to  the  common  poor- 
houses,  where  the  owners  may  still  come  and  claim  it  back  within 
a  certain  time,  according  to  some,  at  three  years. 

(a)  With  reference  to  the  provi-      Amsiel.  7.  stuk.  p.  112.  en  volg.  and 
sions    on   this    subject   within    this      the  Handv.  p.  679.  en  volg. 
town,    see    Wagenaar.    Beschr.    van 
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Sect. 

1.  Bottomry  defined. 

2.  Whether  the  shipmaster  may, 

without     authority     of     the 
owner,   contract  bottomry. 

3.  Insurance  or  securing  of  ship 

and  cargo. 

4.  In  what  manner  and  to  what 

extent  it  takes  place. 

5.  For  what  loss  or  damage  it  is 

due. 

6.  Of  the  things   which  may  be 

insured. 


Sect. 

7.  Whether  one  can  insure  pro- 

perty  and  merchandize   al- 
ready destroyed  or  damaged. 

8.  Insurance  on    good    and   bad 

tiding. 

9.  The  insured  may  not  put  into 

any  other  port,  extend  the 
time,  or  deviate  from  the 
course  of  the  voyage,  except 
in  case  of  necessity. 
10.  Of  the  point  of  time  when  in- 
surance begins  and  ends. 
How  to  be  computed. 


Feom  tlie  general  course  of  interest  is  also  excepted  money- 
lent,  where  the  lender  takes  the  perils  of  the  sea  at  his  risk,  for 
which  we  may  stipulate  so  much  more  for  interest,  as  the  peril 
and  the  expectation  of  the  state  of  the  sea,  according  to  the  par- 
ticular locality  or  season,  render  it  possible  to  compute  above 
the  ordinary  course  of  interest,  not  only  at  ten  or  twelve  but 
even  at  twenty  per  cent,  more  or  less.  tot.  tit.  D.  et  Cod.  de 
nautico  foenore  junct.  Novel.  106. 

§  1.  Of  this  nature  are  Bottomry  and  Insurance.  Bottomry 
is  the  lending  of  money  on  the  keel  or  bottom  of  the  ship,  to 
return  the  same  amount  with  a  certain  rate  of  interest,  if  the  ship 
arrives  at  her  destination  in  safety  (a). 


(a)  In  note  (J)  to  Chapter  II. 
ante,  I  have  mentioned  in  connec- 
tion with  this  contract  the  words  of 
the  12th  Art.  of  the  Placaat  of  King 
Philip  of  the  year  1563,  and  it  may 
be  useful  to  state  further  that  Bot- 
tomry is  generally  described  as  the 
lending  of  money  whereby  the  lender 


runs  the  risk  of  the  sea.  I.  2.  Cod. 
naut.  foen.  Our  Author,  however, 
gives  a  more  exact  description,  for 
first  of  all  he  says  Bottomry  is  a 
lending  of  money  on  the  hottom  or 
heel,  that  is,  just  like  the  loan  of 
money,  a  contractus  ultrocitroque 
ohligatorius,  by  which  on  the  actual 
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A  ship  that  has  been  taken  and  confiscated,  but  afterwards 
again  bought  back  and  redeemed,  is  not  considered  to  have 
reached  her  destination  in  safety,  and  accordingly  the  Bottomry 
is  destroyed.  Neerl.  Adv.  vol.  1.  c.  11.  [The  same  will  be  the 
case  where  the  ship,  having  been  captured,  is  afterwards  aban- 
doned by  the  captors  and  falls  again  into  the  possession  of  the 
master.     Neerl.  Adv.  vol.  1.  cons.  52. J 


counting  out  of  the  money  the  obli- 
gation for  restitution  is  created, 
difiering  however  from  a  loan  for 
consumption  or  lending  of  money 
(mutuum)  in  this,  that  here  the 
accessoria  hypotliecae  comes  in ;  and 
it  is  a  lending  of  money  on  the  keel 
or  bottom  of  the  ship,  wherefore 
also  the  ship's  rigging  being  secured 
goes  to  the  benefit  of  the  creditors. 
vid.  Voet.  ad  tit.  de  naut.  /oeti. 
n.  4.  and  this  contract  accordingly, 
without  payment,  is  dissolved  by 
every  accident  or  peril  of  the  sea, 
wherefore  also  the  Author  adds  the 
words  to  retwo,  the  swim  amount 
with  a  certain  rate  of  interest,  as  is 
of  course  stipulated  for  in  propor- 
tion to  the  danger  which  the  lender 
runs  if  the  ship  arrives  at  her  des- 
tination safely,  and  thus  likewise 
differing  from  Assurance,  as  will  by 
and  by  clearly  appear  ;  yet  we  must 
not  understand  the  language  of  the 
Author  in  this  sense,  as  if  there 
were  a  positive  conditionality  in^ 
eluded  in  this  obligation.  In  Ver- 
wer^  Neerl.  Zeerecht.  verb.  van. 
Bodem.  pag.  180.  it  is  correctly 
stated,  that  whatever  in  our  Bot- 
tomry savours  of  condictionality 
consists  in  this,  that,  accidents  and 
reductions  happening  to  the  thing 
subject  to  Bottomry,  the  borrower's 
obligation  on  this  h6ad  remains 
limited  and  lessened  to  the  extent 
that  the  thing  subject  to  Bottomry 
brings  to  the  shore. — The  Maritime 
Laws  of  "Wisbuy,  art.  40.  are,  so 
far  as  regards  a  due  comprehension 
of  the  Author's  meaning,  worthy  of 
note :  "  Item,  a  ship  sails  from  Am- 


sterdam, or  from  some  other  town, 
wherever  it  may  be,  a  master  is  de- 
tained and  sells  things  on  the  keel, 
he  will  owe  to  the  extent  that  the 
keel  brings  to  the  shore  and  to  pay 
it  at  the  first  market  he  comes  to 
within  14  days.  And  this  he  shall 
pay  between  the  least  and  the  most, 
and  if  the  skipper  does  not  satisfy 
the  merchant  and  sells  the  ship, 
placing  another  skipper  in  the  ship, 
the  merchant  may  proceed  against 
the  ship  within  a  year  and  a  day." 
This  will  sufB.ce  for  an  under- 
standing of  Bottomry,  generally 
considered  with  reference  to  ships ; 
but  there  is  also  Bottomry  on  goods 
or  merchandise,  as  to  which  see  Ver- 
wer  I.  c.  pag.  191.  The  ship  is  con- 
sidered to  have  arrived  safely,  if  it 
reaches  the  place  where  the  voyage 
terminates,  and  up  to  that  time  the 
lender  runs  the  risk,  but  if  the 
master  steers  a  different  course  and 
alters  the  voyage,  the  risk  of  the 
lender  at  once  ceases,  with  the  actual 
deviation  of  the  voyage  and  not 
before.  Vid.  omnino.  Ampl.  Byn- 
kershoek.  qumsi.  jur.  priv.  lib.  3. 
cap.  15.  Soil.  Consult.  4.  d.  cons. 
110.  Further,  by  the  above-men- 
tioned edict  of  King  Philip,  art. 
ult.  Lighaam  der  Zeerecht.  pag. 
242.  it  is  decreed  that,  as  afore- 
mentioned, the  skipper  may  by  way 
of  Bottomry  take  up  upon  the  bottom 
of  the  ship  as  much  as  the  value  of 
the  fourth  of  the  said  bottom  and 
not  otherwise  or  to  a  greater  extent, 
except  in  case  of  great  necessity  and 
due  proof  thereof. 
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§  2.  Bottomry  may  be  effected  not  only  by  the  partners  or 
owners  of  a  vessel,  but  also  by  the  master  for  tbeir  account, 
wbenever  and  to  the  extent  that  he,  being  abroad,  may  require 
for  the  prosecution  of  the  voyage;  but  within  his  own  country 
itself  the  master  cannot  effect  any  bottomry,  except  with  the 
clear  consent  and  permission  of  the  majority  of  his  owners, 
unless  he  cannot  obtain  from  any  of  his  owners  money  for  the 
fitting  out  of  the  ship,  in  which  case  the  master  may  for  account 
of  the  unwilling  owners  raise  as  much  money  upon  bottomry  as 
corresponds  with  their  share  in  the  ship.  See  Recueil  of  the 
Costuymen  of  Amsterdam,  cap.  52.  art.  1.  ^  7.  Wisbuy,  Mari- 
time Laws,  art.  40.  Ordinance  on  Maritime  Law  by  King 
Philip,  anno  1563.  tit.  Schippers  8f  Koopluiden,  art.  12.  and  tit. 
Assurance,  art.  10.  [It  is  to  be  observed  that  a  later  bottomry 
bond  is  preferred  to  one  of  earlier  date,  except  where  the  debitor, 
lying  at  the  same  place,  has  without  any  fresh  necessity  executed 
several  bottomry  bonds  at  different  dates.  In  which  case  all  the 
said  bonds  will  concur.  v.  Rec.  van  Rosenb.  pag.  272.  But 
the  question  has  been  asked,  whether  a  Bottomry  bond  ought  to 
be  preferred  to  a  Bylbond?  The  Jurisconsult  in  cons.  56  Cons. 
Bat.  part  3.  answers  in  the  affirmative.  Vinnius  ad  Peck  de  re 
nemt.  pag.  95.  maintains  the  negativ6.](6). 

(fc)  With  reference  to  this   ques-  preference.    I.    5.    T>.    qui  potior  in 

tion  Chief  Justice-  Bynkershoekj   d.  pign.  that  in  the  second  place  Byn- 

l.  says,  Mirum  esse  quidam  professor  kershoek   I.   e.   per  passim  says  per 

Juris  (Vinn.  ad  Peck)  ait,  cur  post-  me    licet    haheat    et    pignus,    si   id 

eriores    Bodemery    Brieven    priores  pactus   sit;    for  the   holder   of   the 

prcEcedant.        Sed  cur  impensae  in  Bylbond  has  by  virtue  of  the  said 

rem    conservandam,    pacta    pignore,  I.  5.  D.,  if  we  compare  it  with  the 

antiquioribus       praefera/ntur,       J.  following  I.  5.  t).  eod.  junct.  I.  25. 

Ctorum  miratur  nemo   et  raiionem  B.   de  reb.   cred.    unquestionably   a 

expedivit  Ulpianus  in  I.  6.   ff.  qui  legal  or  tacit  hypothec  quod  creditor 

potior,   in  pign.   Id.    potius   miror,  hie    salvam,    navem    fecerit  .dando 

quod  ille  ipse  ait,  that  a  Bylbond  is  pecuniam  in  refectionem,  conserva- 

preferred  to  a  Bottomry  bond;  nam  tionemque  totius  navis.     Indeed  we 

ex  ratione  communi  diceremus,   T^v  have  to  give  some  attention  to  the 

Bylbond  cedere    Tij    Bottomry  bond  Bubrica  D.  qui  potior,  in  pign.  to 

nee  aliter  adhuc  didici,  but  that  the  admit  that  Ulpian  allows  the  holder 

chief  Justice  with  respect  to  this  last  of  a  Bylbond  a  legal  hypothec,  and 

unjustly  reproves  Vinnius  is  clear,  all  doubt  is  removed  if  we  peruse 

if  we  reflect  that  he,  who  advances  the  Novell.  97.  c.  3.  junct.  I.  1.  B. 

money  for  the  building  and  making  in    quib.    caus.    pign.    vel.    hypoth. 

of   a  ship,   enjoys  according  to  the  tacite    contrah    and    moreover    take 

Boman  law  a  personal  privilege  of  into    consideration    the    advantage. 
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§  3.  Assurance  or  securing  is  a  transaction  by  whicli  a  person, 
for  a  certain  money  gain  paid  at  the  time  of  completing  the 
agreement,  takes  upon  himself  the  risk  of  the  sea  or  water,  fire, 
enemies,  pirates,  and  other  dangers,  on  the  ship  and  its 
belongings;  or  also  on  certain  goods  or  merchandise,  until  it 
arrives  safely  at  its  destination. 

§  4.  The  special  rights  and  essentials  to  be  mentioned  in  case 
of  assurance  are  principally  (c) — 1st.  That  the  true  value  of  the 


derived  by  the  State  through  ship- 
building, for  which  reason  I  have 
also  said  in  note  (e),  vol.  1.  pag.- 
189.  that  the  benefit  of  commerce 
gives  reclaim  to  the  holder  of  a  Byl- 
bond  so  long  as  the  purchase  price 
remains  unpaid.  But  possibly  some 
one  may  with  Bynkershoek  insist 
quo  jure  et  ei  praefertur,  qui  in 
pignus  suum  servandum  credidit  ? 
To  which  I  reply  Jure  dominii,  or  if 
you  prefer  it  by  reason  of  the 
anterior  hypothec,  which  the  holder 
of  the  Bylbond,  or  seller  subject  to 
waterright,  has  by  operation  of  law 
before  him,  who  lends  or  advances  on 
Bottomry,  vid.  vol.  1.  page  189.  note 
(e),  without  the  I.  24.  being  against 
me,  nor  the  I.  34.  D.  de  reh.  auct. 
Jud.  pass,  ex  quibus  colliguni  nd- 
versarii  nullum  jus  tacitae  hypothe- 
cae  habere,  qui  in  navem  reficien- 
dam  credidere,  alioquin  fisco  prae- 
ferrentur,  cui  praeferrentur  omnes 
creditores  hypothecarii,  qui  tempore 
sunt  priores.  I.  8.  D.  qui  pot.  For 
in  these  laws  mention  is  only  made 
of  the  personal  privilege,  and  not  of 
the  tacit  hypothec,  on  which  account 
the  holder  of  a  Sylbond  is  certainly 
with  all  other' hypothecary  creditors 
of  earlier  date  preferred  to  the 
fiscus.  See  especially  Grotius. 
Introd.  bh.  2.  ch.  48.  §  13.  Nor 
does  the  reasoning  of  Bronkhorst 
cent.  11.  Assert.  76.  affect  what  has 
been  said.  Ille  qui  in  rem  emendam 
pecuniam  credidit,  non  habet  tacitam 
hvpothecam  in  re  emta.  Ergo  nee 
ille  qui  in  reAciendam  vel  exstruen- 


dam  navem  credidit;  for  in  this  way 
we  can  deny  the  hypothecary  action 
in  aU.  cases ;  and  although  this 
reasoning  is  founded  on  the  com- 
parison of  a  creditor  in  regard  to  a 
thing  to  be  acquired  by  sale,  and  a 
creditor  upon  the  equipment  of  a 
ship  171  d.  I.  34.  ;  it  by  no  means 
follows  that  when  two  things  or  two 
persons  are  equal  in  a  certain  re- 
spect, they  must  also  be  equal  in 
every  other  respect.  The  contrary 
of  what  Bronkhorst  I.  c.  says  is  de- 
monstrated by  Groenewegen  ad  Grot. 
d.  I.  n.  14.  And.  Gail.  Oermanae 
Papinianus  lib.  2.  obs.  12.  Myn- 
sing.  obs.  60.  cent.  1.  A.  Faber  in 
God.  lib.  8.  tit.  7.  def.  10.  Ordin. 
Froe.  judic.  elect,  sax.  §  Wann 
auch  einer,  and  the  Sententien  col- 
lected by  Oarpzov.  jurisprud.  forens. 
p.  1.  const.  28.  def.  105.  and  also 
the  decision  of  the  Court  of  Holland 
mentioned  in  Neostad.  Cur.  Boll, 
decis.  35.  With  respect  to  the  statu- 
tory law  of  Amsterdam  regarding 
the  preference  of  subsequent  Bot- 
tomry bonds  over  those  of  earlier 
date,  see  Leon,  casu  127  &  Boel. 
ibid. 

(c)  This  subject,  although  a  very 
extensive  one,  I  will  conveniently, 
and  as  briefly  as  I  can,  explain  here, 
for  the  Author  has  not  treated  it 
either  so  accurately,  or  extensively, 
as  is  required  in  a  complete  treatise 
on  our  law.  Assurance  or  insuring 
is  a  contract,  whereby  one  of  the 
contracting  parties  takes  upon  him- 
self, for  a  certain  fixed  time,  the  un- 
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property   insured   must   be   stated,    and   the   property   properly 
shipped,  vid.  Zeerechten  van  honing  Philips.  31.  Octob.  1563.  tit. 


certain  risk  to  which  the  other  party 
is  or  will  be  exposed,  and  for  which 
the  latter  is  bound  to  pay  him  the 
stipulated  sum  or  praemium.  This 
definition  of  mine,  although  differ- 
ing from  the  common  one  given  by 
Coccejus  in  diss,  de  assecurat.  §  8. 
and  also  somewhat  from  that  of 
Grotius,  Introd.  hk.  3.  ch.  24.  §  1. 
will  (I  trust)  appear  from  what 
follows  to  be  the  most  precise.  This 
contract  is  not  so  modern  as  many 
imagine,  cf.  Livy  lih.  23.  ut  quae 
in  naves  imposuissent,  ah  hosHum 
tempestatisque  vi,  publico  periculo 
essent,  Suetonii  in  vita  claudii  c. 
18.  Negotiaiorihus  certa  lucra  prae- 
posuit,  suscepto  in  se  damno,  si  cui 
quid  per  tempestates  occidisset.  V. 
Lusac  in  not,  ad  Wolf.  Droit  de  la 
N.  §  679.  litt.  d.  and  in  discussing 
this  subject  regard  must  be  had, 
first  to  the  persons,  and  secondly  to 
the  subject-matter.  With  regard 
to  persons,  the  law  prohibits  com- 
missioners of  insurance^  the  toll- 
gatherers  or  commissioners  in 
matters  of  public  revenue,  the  secre- 
taries and  servants  of  the  Chamber 
of  Insurance,  brokers,  carriers,  vid. 
Grot.  Introd.  §  3.  Ordon.  of  King 
Philip,  art.  17—21.  Or.  Plcthk.  vol. 
1.  fol.  832.  add  Handv.  Amst.  pag. 
655.  it  being  well  understood  that 
all  these  persons  may  have  them- 
selves insured,  vid.  E.  van  Zurck  in 
Cod.  p.  m.  121.  But  whether  a 
minor  may  complete  such  a  contract, 
either  as  insurer  or  assured,  is  not 
without  great  difficulty  discussed  by 
writers  on  this  subject ;  I,  however, 
adhere  to  the  law  of  the  present  day, 
and  then  there  is  little  difficulty. 
vid.  supra,  ch.  2.  n.  (i)  ;  for  the 
guardian,  contracting  in  the  name 
of  the  minor  as  guardian,  must  per- 
form the  contract  in  that  capacity ; 
and  if  the  minor  carries  on  business 


and  trades  by  himself,  he  is  consi- 
dered as  emancipated  and  can  there- 
fore enter  into  valid  engagements. 
But  whether  to  such  an  one  relief  is 
allowed  is  a  more  subtle  question. 
I  for  my  part  consider  the  negative 
as  correct.  I,  3.  Cod.  si  minor  se 
major.  Insurance  may  also  be 
effected  through  factors,  correspon- 
dents, and  friends  of  the  owners  of 
the  goods  or  ship,  having  obtained 
order  or  ratification  for  this  pur- 
pose, and  to  this  the  exception  that 
the  property  insured  does  not  belong 
to  the  assured  is  no  objection,  vid. 
Advysh.  vol.  3.  cons.  17.  With  re- 
spect to  the  subject  matter  it  must 
be  observed  that  this  contract  may 
embrace  anything  in  commercio 
among  men,  whether  of  great  or  little 
value,  perishable  or  not  perishable, 
so  long  as  this  is  only  expressed  in 
the  policy.  Add.  Bynkershoek, 
Quaest.  Jur.  priv.  lih.  4.  cap.  15. 
versu  scio;  or  in  the  words  appear- 
ing in  the  Vervolg  onzer  Handv.  p. 
91.  (it  may  be  effected)  upon  every- 
thing wherein  someone  has  an  inter- 
est, provided  it  be  a  real  interest, 
and  in  the  contract  of  insurance  be 
expressed  what  risk  shall  be  under- 
taken therein.  It  has  caused  much 
discussion  whether  human  life  may 
also  be  the  subject  of  this  contract. 
Upon  example  of  the  utilis  actio  ex 
lege  Aquilia,  some  have  ventured  to 
dispute  the  negative,  which  other- 
wise, according  to  all  advocates  of 
the  Roman  Law,  is  so  incontestable, 
for  the  price  of  a  free  body  cannot  be 
fixed ;  but  they  say  that  this  is  not 
a  price  but  only  a  certain  quantity 
in  even-turn  interitus  hominis.  V. 
Huber.  ad  I.  tit.  de  I.  aquil.  n.  6. 
Kuricke.  diatr.  p.  10.  Bynkersh. 
quaest.  jur.  priv.  lih.  4.  c.  1.  Grot. 
§  4.  These  last-mentioned  writers  who 
cannever;besufficiently  praised  main- 
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van  V erzehering .  art.  10.     2nd.  That  no  one  may  cause  his  ship 
with   its  equipment  to  be   insured   against   perils   by   sea,   fire, 


tain  the  negative ;  sed  vid.  Handv. 
of  Amst.  p.  660.  &  564.  Roccus  decis 
3.  Mr.  Feitama  in  his  note  on  the 
tract.  Itocci  over  de  Assurant.  p.  m. 
104.  litt.  a.  has  indeed  fallen  into 
error,  when  he  says  that  the  re- 
nowned H.  Grotius  gives  no  reasons 
for  his  opinion,  and  that  accordingly 
it  amounts  to  a  mere  assertion,  for 
Grotius  expresses  himself  according 
to  the  letter  of  the  32nd  Ari.ot  the 
Ordn.  of  King  Philip.  But  why 
adhere  to  the  letter  and  not  limit  in 
accordance  with  sound  reason  these 
words  ad  sponsiones  tales,  causdm 
inhonestam  haientes?  Vid.  Scaccia. 
§  1.  q.  1.  n.  88.  Upon  this  same 
ground  (Sc.  oh  honestatem  causae) 
contracts  of  survivorship  are  per- 
mitted, and  I  do  not  as  yet  see  what 
can  be  advanced  against  this.  The 
question  whether  a  person's  liberty 
may  be  insured  is  discussed  by  Mr. 
Lusac  I.  c.  and  Bynkersh.  quaest. 
Jur.  priv.  lib.  4.  cap.  2.-  But  with 
regard  to  contraband  goods  there  is 
no  small  difference  of  opinion 
whether  Assurance  effected  thereon 
is  null?  In  the  first  place  regard 
must  be  had  to  what  goods  generally 
are  considered  as  contraband,  and 
why  they  are  distinguished  from 
others.  This  is  treated  of  in  a 
praiseworthy  manner  in  the  well- 
known  Verhandl.  over  hei  Becht  van 
Commercie,  ch.  5.  and  appears 
among  others  from  the  Extract  der 
Sesolutien  of  their  High  Mighti- 
nesses the  States  General  6.  May, 
1667.  to  be  found  in  Advysb.  vol.  1. 
p.  155.  Such  (contraband)  goods 
are  either  mentioned  to  the  insurer 
by  the  assured  or  his  representative, 
or  not.  In  the  latter  case  the  in- 
surer is  entitled  to  relief  according 
to  the  opinion  of  Grotius  in  Holl. 
Consult.  3rd  (Amst.)  vol.  cons.  185. 
But  the  different  kinds  of  ignorantia 


appear  to  me  applicable  to  this  ques- 
tion. If  the  insured,  without  know- 
ledge of  the  insurer,  mixes  contra- 
band goods  with  the  merchandise 
mentioned,  the  loss  occasioned 
thereby  is  for  his  account  propter 
dolum.  Straccha  gloss.  5.  n.  2. 
Imaginary  gain  as  coming  under 
wagering  may  not  be  insured ;  nor 
merchandise  or  ships  belonging  to 
the  enemies  of  this  Republic,  nor 
the  wages  of  the  crew.  vid.  Ordon. 
of  King  Philip  and  Ordon.  of  Amst. 
art.  13.  But  under  wagering  are 
not  included  the  Seturns,  nor  under 
wages  or  hire  the  rations  of  the 
crew.  Add.  van  Zurck.  tit.  Assur- 
antie  §  7.  and  the  question  about 
the  condiction  of  the  praemium  of 
Insurance  effected  on  imaginary 
gains  pointedly  discussed  there  by 
van  der  Schelling.  Further,  under 
an  insurance  of  a  ship  are  included 
the  anchors,  sails,  rigging,  &c.  vid. 
Straccha  gloss.  8.  n.  9.  Under  the 
general  name  of  goods,  wares  and 
merchandise  are  not  included  Bot- 
tomry bonds,  nor  wool,  flax,  hemp, 
stockfish,  herrings,  grain,  round  or 
flat  seeds,  sugar,  peas,  beans,  cheese, 
books  and  paper,  if  the  damage  is 
under  10  per  cent.  ;  but,  if  these 
articles  are  expressed  in  the  policy 
of  insurance,  the  insurers  will  be 
free  only  if  the  damage  is  under  3 
per  cent.,  exclusive  of  gross  average. 
Vid.  2de  vervolg  op  de  Bandv. 
Amst.  pag.  89.  et  seq.  "When  any 
one  has  effected  assurance  on  goods, 
which  he  has  not  shipped,  the  insur- 
ance is  void,  because  the  danger 
with  respect  to  which  the  contract 
was  made  never  existed,  and  as  to 
demanding  the  premium  back  it 
seems  a  distinction  must  be  made, 
for  there  is  either  fraud  here  on  the 
part  of  the  insured  or  not.  In  the 
former  case  the  insured  is  bound  to 
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enemies,  pirates,  or  other  dangers,  for  himself  or  his  co-owners 
further  than  the  half  of  its  value,  according  to  the  said  Maritime 


pay  the  premium,  vid.  Straccha  gloss 
6.   n.  9.   in  the  latter  case  restorno 
takes    place,    i.e.    the   insured   can 
claim   back   the   praemium    already 
paid,    or  retain  the  praemium  not 
yet  paid  subject  to  an  allowance  of 
i  per  cent,   to  the  insurer  for  his 
trouble.     As  to  the  provision  of  our 
Ordon.  hereon  see  ari.  23.       Insur- 
ance also  becomes  at  once  void,  if  the 
ship   is  prevented  from  completing 
her  voyage,  or  is  compelled  to  per- 
form   another    voyage,     v.    Roccus. 
dido  tractatu  num.  194.  &  195.  But 
if  I  attempt  to  touch  upon  all  the 
questions  occurring   to  me  on   this 
head,    I   would   require  to  write   a 
whole  volume  thereon,  a  matter  the 
subject  is  well  worthy  of,  but  not  to 
be  expected  of  me  at  present.  I  will 
accordingly  still  observe  that  under 
the  uncertain  danger  is  included  the 
accident   happening    through    fault 
or  fraud  of  the  crew,  for  the  act  of 
a  third   party   cannot   prevent  the 
obligation  from  taking  effect  accord- 
ing to  Roccus.  d.  t.  art.  23.  but  it  is 
best    to    mention    barratry    iii    the 
J)olicy.   vid.  the  Ordon.  pag.  93.  add 
Straccha   gloss.   31.        In  how   far, 
inoreover,  Insurance  may  extend  is 
determined    differently   by   difierent 
writers  and  laws.       Our  Author  h. 
n.  4.  chiefly  follows  Grotius  h.  t.  §  4. 
where    Groenewegen   has   annotated 
the  words  of  the  Ordon.  of  Hotter- 
dam  and  Middelhurg,  and  also  those 
of  the  placaat  of  31  Octob.  1563.  It 
is  clear  that  the  tenth  part  of  the 
value  of  the  merchandise  (of  which 
the  Author  makes  mention)  may  at 
the  present  day  in  many  places  be 
insured,    vid.  Ordon.  of  Amst.  arts. 
19.   &  20.       Ordon.  of  Middelhurg, 
Ampliatie  4.  Feb .1719.  art.  2.     Gr. 
Plctb.  vol.  5.  fol.  1287.  add.   Cron. 
§  23  cap.  6.   Straccha  gloss.  16.   an 
adverse  custom  having  repealed  the 


former  laws  or  effected  a  renuncia- 
tion thereof.  Vid.  Roccus  dicto 
tractatu,  art.  81.  Lastly  we  must 
bear  in  mind  that  this  contract 
operates  concerning  an  uncertain 
risk,  it  being  prohibited  by  the  oft- 
cited  placaat  art.  4.  to  effect  insur- 
ance in  any  manner  on  ships,  goods, 
merchandise,  hire,  freight  or  other 
things,  without  exception,  which  at 
the  time  of  insurance  are  already 
in  actual  danger.  In  like  manner 
on  19.  March,  1701.  Abraham  van 
Beveren  was  by  sentence  of  the  Court 
of  this  town  of  Amsterdam  punished 
with  death  for  having  assisted  in 
procuring  the  insurance  of  goods 
which  had  not  been  shipped,  and  in 
sinking  the  ship  after  said  insur- 
ance; see  also  the  Sentent.  of  14. 
Sept.  1614.  mentioned  by  van  der 
Schelling  ad  Cod.  p.  m.  129.  But 
if  the  assured  was  ignorant  of  the 
loss,  plunder,  or  destruction  at  the 
time  of  effecting  the  Insurance,  the 
contract  continues  valid  and  the  in- 
surer will  be  liable  to  make  good  the 
loss.  How  this  knowledge  is  proved 
will  be  seen  on  reference  to  Bynkers- 
hoek  quaest  Jur.  priv.  c.  16.  lih.  4. 
junct.  Roccus.  n.  319.  but  as 
opinions  differ  in  respect  to  the  re- 
ports of  the  loss  or  destruction,  &c. 
that  have  been  received  or  spread 
abroad,  it  is  safest  to  insure  subject 
to  good  or  bad  tidings,  vid.  Bynkers- 
hoek  d.  I.  4.  c.  7.  per  tot.  The 
Statute  law  of  this  town  on  the  point 
is  also  worthy  of  notice  Ordon.  van 
Assur.  en  Avaryen,  pag.  81.  in 
verbis:  "Insurance  may  also  be 
effected  on  ships  or  goods,  which 
have  already  sailed  from  the  place 
where  the  risk  of  the  insurer  is  to 
begin,  provided  the  time,  when  the 
ships  or  goods,  sailed  or  left,  be  ex- 
pressed in  the  policy;  and  if  the 
assured  has  caused  the  time  of  de- 
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Laws  of  King  Philip  of  the  year  1563.  tit.  Verzekering  of  Assu- 
rantie.  art.  8.  This  has  been  increased  by  the  customs  of 
Amsterdam  to  two-thirds.  Recueil  van  de  costuymen  tot 
AmsterdaTn.  caf.  30.  art.  10. 

And  with  respect  to  merchandise  and  goods,  that  thereof  at 
least  the  tenth  part  of  the  value,  which  they  have  cost  on 
purchase  or  otherwise,  must  remain  uninsured;  except  that  if 
merchandise  at  Antwerp  be  above  one  thousand  pounds  Flemish, 


parture  to  be  expressed  in  the  policy, 
and  it  is  discovered  that  the  ship  or 
goods  had  already  left  before  such 
time,  the  insurers  shall  not  be  liable 
for  any  loss,  but  shall  return  the 
praemium  subject  to  a  deduction  of 
half  a  per  cent.  But  if  the  assured 
has  no  knowledge  of  the  departure, 
either  by  letter  or  in  some  other 
manner,  he  shall  cause  it  to  be  stated 
in  the  policy  that  he  is  ignorant  of 
the  departure,  and  also  mention  the 
date  of  the  letter  of  instructions  or 
advice,  and  the  latest  tidings  which 
he  has  of  the  ship  or  goods ;  under 
penalty  that  otherwise  no  claim  shall 
be  allowed  in  the  policy.  And  if  the 
person  insured  has  caused  it  to  be 
stated  in  the  policy  that  he  is  ignor- 
ant of  the  departure,  and  it  is  found 
that  the  ship  or  goods  had  left  or 
sailed  before  the  date  of  giving  the 
order  or  advice ;  the  person  origin- 
ally insured,  if  he  has  given  the 
order  to  have  the  insurance  effected, 
or  otherwise  the  person  through 
whom  the  order  or  advice  was  given, 
and  likewise  those  who  have  for- 
warded the  insurance  here,  either 
on  their  own  account  or  on  commis- 
sion, and  who  have  applied  for  and 
effected  the  same,  shall  be  obliged  in 
case  of  loss  or  damage  to  affirm  their 
ignorance  on  oath."  Finally,  it 
may  be  observed  that  although  this 
contract  may  be  made  both  orally  as 
well  as  in  writing,  and  even  arises 
tacitly  through  the  payment  and 
acceptance  of  the  premium  ;  never- 
theless, by  the  law  in  force  here  a 


proper  policy  thereof,  duly  passed, 
and  sealed,  and  signed  by  the  secre- 
tary of  the  Assurance  Chamber, 
must  be  drawn  up  and  executed 
within  at  the  most  fourteen  days. 
Vid.  2de  Vervolg  op  de  Handv.  p. 
92.  We  may  also  execute  in  addi- 
tion a  contract  of  Beassurance,  that 
is  a  further  or  second  assurance 
afresh,  which  the  assured  concludes 
with  another  insurer,  subject  to  all 
good  or  bad  tidings,  which  frequently 
occurs,  either  through  failure  of  the 
first  insurer  or  otherwise;  the 
assured,  however,  must  through  the 
messenger  of  the  Assurance  Cham- 
ber give  notice  of  the  new  insurance 
to  the  first  insurer,  or,  in  case  of  his 
insolvency,  to  the  curator  appointed 
in  his  estate.  According  to  an  old 
custom,  the  names  of  the  third  and 
following  insurers  in  one  and  the 
same  policy,  cannot,  without  consent 
of  those  who  have  signed  for  them, 
again  be  cancelled  or  removed,  un- 
less the  assured  himself,  or  some  one 
else,  is  willing  to  stand  good  for  the 
cancelled  insurers.  Vid.  Handv. 
Amst.  p.  541,  and  Wagenaar. 
Beschr.  van  Amst.  hk.  3.  p.  438. 
Wherefore  by  a  subsequent  provision 
it  is  enacted,  that  also  the  re-in- 
sured shall  be  obliged  to  cede  to  the 
second,  insurer  all  such  right  and 
action  as  he  may  have  against  the 
first  insurer,  or  in  case  of  his  insol- 
vency against  his  estate,  vid.  Ver- 
volg. op  de  Handv.  I.  c.  both  in  this 
respect  and  with  respect  to  gross 
average  and  Insurance  on  Bottomry. 
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and  according  to  customs  of  Amsterdam  above  two  thousand 
pounds,  the  owner  thereof  may  insure  the  whole  of  the  excess, 
the  tenth  part  of  the  thousand  or  two  thousand  pounds  alone 
remaining  uninsured.  See  the  Laws  of  King  Philip  of  the  year 
1563.  tit.  Verzekering.  art.  11.  and  the  Recueil  of  the  costuymen 
tot  Amsterdam,  cap.  30.  art.  11. 

§  5.  3rd.  Whenever  the  property  insured  perishes,  or  becomes 
destroyed  of  itself,  without  any  external  accident,  the  insurer 
will  not  be  liable  for  the  same.  vid.  Costuymen  van  Antwerpen. 
tit,  54.  art.  15.  van  ATnsterdam.  d.  cap.  30.  art.  27. 

§  6.  4th.  All  things  and  merchandise  may  be  insured  except 
the  freight  and  hire  of  the  master  and  sailors;  nor  the  equipment 
of  ships,  men's  lives,  powder,  lead,  necessaries  and  similar  things, 
which  are  made  use  of.  vid.  Laws  of  King  Philip,  tit.  van 
Verzekering.  art.  8.  9.  Costuymen  of  Amsteldami.  cap.  30.  art.  10. 
11.  and  art.  17.  24. 

§  7.  We  may  also  insure  ships,  wares,  goods  and  merchandise, 
which  at  the  time  of  insurance  have  already  perished,  been 
robbed  or  destroyed,  provided  the  person  insuring  was  ignorant 
hereof,  or  such  a  time  had  not  yet  elapsed, .  that  he  must  have 
known  of  it,  a  distance  of  three  miles  being  counted  for  two 
hours.  Maritirne  Laws  of  King  Philip,  tit.  Verzekering.  art.  4. 
Costuymen  tot  Antwerpen.  tit.  54.  art.  10.  tot.  ATnsteldam. 
cap.  30.  art.  20.  21. 

§  8.  Of  this  proper  notice  must  be  taken,  how  long  the  ships 
have  been  away  and  what  the  last  tidings  of  them  were,  which 
we  call  insurance  on  good  and  bad  tidings.  For  otherwise  an 
insurance,  effected  three  months  after  departure  of  the  vessel  in 
Europe,  Barbary  or  the  neighbourhood;  and,  in  more  distant 
places,  six ,  months  after  departure,  would  be  null  and  void. 
Costuym.  tot.  Antwerp,  tit.  54.  art.  8.  tot.  Amsteldam.  cap.  30. 
art.  6. 

§  9.  5th.  The  insured  may  not  let  the  master,  to  whom  he 
entrusted  the  cargo,  enter  or  call  at  any  other  ports,  or  prolong 
or  vary  the  voyage,  as  expressed  in  the  policy  of  insurance  l_vid. 
Neerl.  Adv.  1.  C.  43.J,  or  the  insurance  will  be  void,  unless  the 
master  was  obliged  through  necessity  to  enter  some  other  port, 
without  any  direction  from  the  insurer.  Maritime  Laws  of  King 
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Philip,   tit.  van  Verzekenng.  art.  6.  Costuym.   tot  Antwerpen. 
tit.  54.  art.  12.  Costuym.  van  AmsteldaTn.  cap.  30.  art.  7. 

§  10.  6th.  Insurance  commences  from  the  time  that  the  vessel 
is  lying  ready  for  sea,  and  the  insured  goods  are  brought  to  the 
quay  or  bank,  or  in  boats  or  barges  in  order  to  be  loaded  on 
board  the  vessel,  until  the  time  that  they  have  arrived  in  port 
and  have  been  freely  and  safely  landed  and  cleared  within 
twenty-four  hours.  And  whatever  loss  or  damage  has  in  the 
meantime  happened  to  the  goods  insured,  the  insured  must 
furnish  the  insurer  with  proper  notice  and  proof.  This  having 
been  done,  the  insurer  must  after  three  months,  under  security 
de  restituendo  if  afterwards  the  contrary  should  appear,  make 
good  the  loss  and  damage  to  the  extent  of  the  insurance.  And 
in  case  any  ship  or  goods  in  Europe,  Barbary  or  the  neighbour- 
hood, continue  absent  for  a  year  and  day;  and  in  more  distant 
places  for  two  years,  without  in  the  meantime  any  tidings  being 
received  thereof,  such  ship  and  goods  are  considered  as  lost,  and 
notice  thereof  may  be  given  to  the  underwriters,  and  after  three 
moiiths,  payment  demanded  as  above.  See  the  Maritime  Laws  of 
King  Philip,  tit.  VerzeJiering.  art.  13.  Costuymen  tot  Antwerpen, 
tit.  54.  art.  4.  5.  7.  tot  Amsteldam,.  cap.  30.  nuTn.  4.  5.  28.  33  (d). 

(d)  Add.  Locoenii  Jus  Maritim.  I.  with  Vitriarius.  univ.  jus.  civ.  pag. 

2.  c.  5.  n.  9.    Out  of  the  Contract  of  555.  describe  praescriptis  verbis,  ad 

Insurance  two  actions  arise :  one  at  persequendum,     quod     alter    alteri 

suit  of  the  assured  for  recovering  the  debet  ex  natura  hujus  contractus  vel 

loss  sustained  or  furnishing  of  secu-*  ex    pacto.        Moreover,    the    action 

rity,  or  restitution  of  praemium,  as  must    be    instituted    in    conformity 

is  mentioned  in  the  previous  note ;  with  the  policy,  and  relate  to  what 

and  the  other  at  suit  of  the  under-  has  been  agreed  upon.     If  the  prae^ 

■writer  for  payment  of  the  praemium  mium    has    not    been    immediately 

■et  ad  interesse  and  if  judgment  fol-  paid,  and  the  property  insured  per- 

lows  hereon  it  has  this  advantage,  ishes,  the  underwriter  cannot  with- 

just  like  judgments  in  ready  money,  draw  from  the  contract,  as  was  the 

that  the  condemned  party  need  not  case  according  to  the  written  laws  in 

be  admonished  and  warned  to  satisfy  contractibus   innominatis ;   for  not 

the      judgment     before      execution  only  is  this  distinction  (as  I  have 

issues.     [Geloos-  &  geeigenpand:  as  pointed    out    already)    inapplicable 

to  which   local   privilege  see  Rose-  among  us '  at  the  present  day,   but 

boom.     Becueil.   ch.   31.   &  32.   and  this    contract    also    does    not    come 

my  note  at  end  of  ch.   1.   bk.   5. —  under  that  category.       Add,   porro 

Tb.]    Vid.  Handv.  I.  c.  en't  vervolg.  van  Zurck  I.  c.   §  24.  and  van  der 

mede  d.  I.       These  actions  we  may  Schelling,  ibid: 
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CHAPTEE  X. 


OF  A  LOAN  FOE,  USE  (COMMOBATUM}. 
[GROT.   III.   9.] 


Sect. 

1.  A  loan  for  use  defined. 

2.  By     whom,     and     for     what 

things,  it  may  take  place. 


Sect. 


3.  Of  the  obligation  of  the  person 

receiving  the  loan. 

4.  Of  the  obligation  of  the  person 

giving  the  loan. 


§  1.  A  Loan  for  use  {coTrumodatwm)  is  a  transaction,  whereby 
something  is  without  any  gain  lent  for  a  certain  use,  on  condition 
that  the  identical  thing  shall  after  the  use  be  returned.  §  2. 
instit.  quit.  mod.  re  contrah.  oblig.  I.  1.  I.  8.  D.  comTnodat. 

§  2.  This  "transaction  may  take  place  with  all  who  can  effectu- 
ally bind  themselves,  (which  we  have  already  discussed) ;  and  of 
all  property  both  moveable  and  immoveable.  I.  5.  §  6.  Z.  1.  §  1. 
D.  com/modati.  if  only  it  be  such  that  the  use  thereof  does  not 
amount  to  its  consumption.  I.  3.  §  ult.  D.  eod.  except  also . 
where  a  fungible  thing  has  been  lent  to  some  one  for  the  purpose, 
of  display.     I.  3.  §  fin.  I.  4.  D.  eod. 

%  3.  The  person  receiving  the  thing  lent  is  obliged,  after  he 
has  used  the  thing,  to  return  it  in  the  same  state  in  which  it  was. 
§  2  Instit.  quib.  mod.  re  contr.  oblig.  I.  7.  I.  5.  §  9.  D.  commo- 
dati.  Whatever  damage  or  injury  is  by  his  smallest  neglect 
caused  to  the  property  lent  must  be  made  good  by  the  borrower. 
§  1  Inst,  quibus  mod.  re  contr.  oblig.  and  if  he  use  the  property 
lent  in  a  manner  different  from  that  agreed  upon  he  is  guilty  of 
theft.  §  6.  Inst,  de  obligat.  quce  ex  de  lict.  But  this  does  not 
correspond  with  our  daily  practice,  which  is  a  little  more  careful 
of  the  good  name  of  the  parties  in  this  matter,  arg.  I.  38.  D.  ad 
leg.  Jul.  de  adulter.  And  it  is  sufficient  that  in  case  of  misuse  or 
wilful  neglect  the  lender  (connmodans)  is  recompensed  for  the 
damage  if  any.  I.  3.  §  2.  D.  commodati.  For  an  accident  with- 
out his  fault,  or  for  anything  which  meanwhile  has  happened  to 
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the  thing  by  reason  that  the  lender  neglected  to  receive  it  hack, 
the  receiver  (comTnodatarius)  is  likewise  not  liable.  I.  18.  in  pr. 
&  §  ult.  D.  commodat.  Z.  5.  §  4.  &  §  7.  D.  eod.  I.  52.  §  1.  D.  ad 
leg.  Aquil. 

§  4.  On  the  other  hand,  although  the  lender  receives  no 
Teward  for  his  loan,  he  is  nevertheless  obliged  to  let  the  receiver 
use  the  thing  for  the  time  agreed  upon  or  for  a  reasonable  time. 
And,  if  he  has  knowingly  lent  out  anything  not  proper  or  fit  for 
the  use  for  which  it  was  intended,  he  will  be  liable  to  make  com- 
pensation for  the  loss  which  the  receiver  of  the  thing  lent  may 
sustain  thereby.  I.  17.  §  3.  L  18  §  fen.  8f  I.  pen.  D.  commod.  and 
also  for  the  expenses  which,  above  the  value  of  the  use,  have 
necessarily  and  in  good  faith  been  bestowed  on  the  thing,  d.  I.  18. 
§  2.  D.  comrmod.  {a). 

(a)  Those  who  desire  more  infor-  Nat.    cap.    9.    §    515.    et   seq.    and 

mation  on  this  subject  may  consult  Monsr.    Lusac    dan*    la    Not.    au 

the  commentatores  ad  D.   tit.  com-  §  520. 
modati  vel  contra  junct.  Wolf.  Jus. 
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CHAPTEE  XI. 


OF     DEPOSIT. 


[GROT.  III.  7.] 


Sect. 

1.  Deposit  defined. 

2.  Of    placing    a    thing    in    the 

hands    of     the     Judge.     Its 
different  kinds. 

3.  Voluntary. 

4.  Involuntary. 

5.  Sequestration   under   a    third 


Sect. 

person,  and  when  necessary. 

6.  How  placing  a  thing  in  court, 

sequestration,     and    deposit 
differ  from  each  other. 

7.  Of  consignation  money. 

8.  Of  the  obligation  of  the  depo- 
sitary anddepositor. 


§  1.  Deposit  is  a  transaction  whereby  a  person  gratuitously 
undertakes  to  take  care  of  another's  property,  and  to  restore  it 
•wheneyer  the  depositor  wishes  it.  I.  1.  D.  depositi.  §  3.  instit. 
quih.  Twod.  re  contr.  ahliff. 

It  would  be  in  vain  to  doubt  whether  among  us  a  deposit  of 
immoveable  property  can  also  exist,  for  if  a  piece  of  land  or 
house,  with  respect  to  which  twq,  persons  have  a  dispute,  can  be 
placed  under  the  care  and  direction  of  the  judge,  Instr.  van  den 
Hove.  art.  39.  I.  5.  ^  seq.  I.  17.  D.  depositi.  why  then  may  not 
the  same  also  be  said,  where  there  is  no  dispute,  to  be  given  for 
the  purpose  of  taking  care  thereof,  and  be  called  deposit  when- 
ever it  is  entrusted  to  the  supervision  and  oare  of  another.*  arg.  I. 
unic.  Cod.  de  prohibit.  sequ£stratione  pecun.  cap.  1.  de  seques- 
*trat.  in  Clementvn  (a). 

Next  to  deposit  comes  placing  a  thing  under  the  judge. 


*  [Grotius  is  of  a  contrary 
opinion.    Introd.  III.  7.  §  5.— Ta.] 

(o)  Add.  cl.  Voet.  Digest,  tit.  de- 
positi vel  contra,  n.  3.  Deposit  is 
further  divided  into  voluntary  and 
miserable  (miserdbile  depositum), 
which  takes  place  in  case  of  fire, 
flood,  tumult,  and  other  misfortune, 
and  with  regard  to  which  this  pecu- 


liar rule  applies,  according  to  the 
Roman  law,  that  if  the  depositary 
denies  the  receipt  of  the  thing  he  is 
bound  to  restore  twofold,  which 
appears  stiU  to  be  observed  in  Fries- 
land,  vid.  Huber  Heed.  Begtsgel. 
pag.  433.  n.  9.  But  this  double 
restitution  cannot  apply  among  us. 
vid.  Groenewegen  ad  I.  1.  D.  d.  t. 


80  OF  DEPOSIT.  [Bk.  IV. 

§  2.  Placing  a  thing  under  the  judge  is  the  securing  of  a 
thing,  about  which  there  is  a  doubt  or  dispute,  under  the  judge. 
This  is  of  two  kinds,  voluntary  and  involuntary. 

§  3.  Voluntary,  as  where  my  creditor  will  not  receive  what  I 
owe  him  in  the  manner  in  which  I  ofEer  it;  or  where  I  do  not 
know  to  whom  I  shall  pay,  and  a  dispute  arises  thereon ;  in  such 
a  case  I  may  cause  the  same  to  be  tendered  to  him  with  open 
purse  in  ready  money,  and  place  the  same  under  the  judge  at  cost 
of  the  losing  party,  in  order  to  stop  the  running  of  interest 
thereon  (b). 

Which  is  taken  so  strictly,  that  the  bare  tender  and  offer  to 
place  the  same  in  court  is  not  sufficient  to  stop  the  interest,  but 
actual  placing  under  the  judge  must  follow  thereon,  and  the 
debtor  free  his  hands  by  the  actual  deed.  I.  1.  §  ult.  I.  7.  D.  I.  6. 
I.  19.  Cod.  usuris.  junct.  I.  34.  D.  eod.  8f  I.  23.  D.  de  fignorat. 
act.  I.  14.  D.  de  condict.  indehiti.  I.  226.  D.  de  Regul.  Jur.  as 
has  been  pointed  out  ante,  ch.  vii.  §  9.  This  money  may  always 
be  taken  up  by  the  creditor  under  security.  But,  if  it  be  after- 
wards found  that  another  had  a  bett-er  right  to  the  same,  he  will 
be  obliged  to  restore  it  with  interest  thereon,  for  he  who  is 
obliged  to  restore  a  thing  must  return  it  with  all  fruits  and  profits 
enjoyed  by  him,  or  which  might  have  been  enjoyed  by  him.  I.  38. 
§  4.  D.  de  usur.  junct.  I.  88.  §  fi,nal  D.  ad  leg.  falcid.  I.  final 
Cod.  de  petit,  heredit.  vid.  Sarude.  lib.  3.  tit.  14.  def.  12. 

§  4.  Involuntary,  where  the  securing  of  a  disputed  thing  is  by 
provision  entrusted  to  some  one  by  the  judge,  I.  unic.  Cod.  de 
sequestr.  pecun.     This  may  happen  for  different  reasons. 

§  6.  For  instance,  if  there  be  any  apprehension  that  the  con- 
tending parties  may  forcibly  deprive  each  other  of  the  possession 
of  the  thing.  I.  13.  §  3.  D.  de  usufr.  or  where  there  is  any  fear 
that  the  thing  will  in  the  meantime  be  made  useless,  or  the 
possessor  cannot  be  trusted  with  it  and  is  unable  to  give  security. 
I.  22.  §  8.  D.  solut.  matrim.  I.  7.  §  2.  D.  qui  satis.  In  which  case 
the  property,  with  regard  to  which  the  dispute  exists,  is  not  - 
only  placed  under  the  judge,  but  also  entrusted  to  a  third  party, 
and  this  is  commonly  called  sequestration,  and  he  who  accepts 
the  same  sequester.  I.  5.  ^  seq.  I.  17.  D.  depositi.  I.  110.  D.  de 
verb,  signific.  (c). 

(6)  Conf.  Huber  I.  c.  n.  11.  et  seq.     (c)   Add.  Voet.  I.  c.  n.  14. 
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§  6.  It  differs  from  deposit  in  this,  tliat  deposit  is  accepted 
gratuitously,  whereas  in  sequestration,  or  placing  under  the 
court,  the  person  who  accepts  the  same  is  remunerated  for  it. 
i!.  5.  §  2.  D.  depositi.  Again,  that  which  is  given  by  way  of 
deposit  may  be  claimed  back  at  all  times.  I.  1.  §  22.  ^  §  45.  D. 
depositi;  that  which  is  sequestrated  not  sooner  than  after  decision 
of  the  case;  and  that  which  is  placed  under  the  judge  not  other- 
wise than  by  giving  security.  Further,  there  exists,  so  far  as 
this  right  is  concerned,  very  little  or  no  difference.  I.  5.  §  1.  I.  9. 
I.  17.  D.  depositi  (d). 

§  7.  In  placing  a  thing  in  the  hands  of  the  Court,  a  payment 
which  we  call  consignation  money,  is  generally  made  for  the  care 
taken,  for  every  pound  Flemish  a  double  stiver,  or  one  and  a  half 


(d)  It  is  also  worthy  of  note  that 
many  eminent  jurists  have  consid- 
ered sequestration,  and  placing 
under  the  court,  as  similar  to  attach- 
ment or  arrest,  vid.  Gail,  tractat.  de 
arr.  c.  11.  n.  3.  Peckius  de  jure 
sistendi,  c.  1.  n.  4.  and  others  again 
have  drawn  many,  although  unsuit- 
able, distinctions,  vid.  Berlichii 
concl.  practicahil.  p.  1.  concl.  73. 
n.  7.  But  let  us  hear  Mr.  Boey, 
Woordentolk,  pt.  2.  p.  653.  In 
practice  we  understand,  says  he, 
"  by  sequester  a  third  person  inde- 
pendently of  the  contending  parties, 
appointed  by  authority  of  the  Judge 
or  by  mutual  consent,  to  take  care 
of  or  manage  something,  with  re- 
spect to  which  a  dispute  exists,  of 
which  he  is  the  custodian,  with  a 
duty  to  restore  it  to  him  who  is  pro- 
nounced to  be  entitled  thereto."  As 
arrest  or  attachment  consists  in  the 
legal  detention  of  the  debtor's  per- 
son or  property  by  the  creditor,  and 
chiefly  takes  place  either  to  found 
jurisdiction  or  to  obtain  satisfaction 
of  his  claim,  and  to  secure  the  same, 
every  one  can  readily  perceive  the 
real  distinction  between  the  two; 
for  what  Berlich,  I.  c.  (with  respect 
to  the  preference  which  the  last  men- 

E.D.L. II. 


tioned  remedy  affords)  mentions  as 
being  the  distinction  does  not  obtain 
with  us  in  Holland.  Here  a  word 
may  also  be  said  about  consignation, 
with  regard  to  which  Mr.  Boey  like- 
wise aptly  observes,  that  it  is  the 
custody  of  money  or  something  else, 
i.e.,  moveable  and  of  value,  in  the 
hands  of  the  Judge,  or  public  person 
authorized  thereto,  the  expression 
being  derived  from  consignare,  to 
seal.  Consignation  takes  place  after 
refusal  of  a  previously  made  obla- 
tion and  offer  of  what  we  owe,  and 
has  this  effect,  that  the  debtor  is 
thereby  completely  absolved,  and 
consequently  (there  is)  a  stop- 
ping of  the  course  of  interest,  a  dis- 
charge of  hypothecs,  and  release  of 
sureties;  however,  the  verbal  offer 
of  a  liquid  debt,  as  has  already  been 
observed  by  me,  has  the  same  effect 
whenever  the  same  is  judicially  de- 
tained. Add.  Huber  Bechtsgel.  p. 
m.  531.  There  is  also,  as  is  well 
known,  the  ohsignatio  solemnis 
which  takes  place  of  chests,  cham- 
bers, etc.  upon  authorization,  as  to 
which  see  Voet.  in  comment.  I.  c.  n. 
16.  ;  Namptissement  is  treated  of  in 
chapter  XV.  infra. 
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per  hundred ;  but  in  the  case  of  sequestration  the  amount  of  pay- 
ment is  discretionary  (e). 

§  8.  The  depositary  is  obliged  to  take  care  of  the  thing  as  his 
own,  and  to  return  it  at  the  request  of  the  depositor,  or  otherwise, 
when  the  dispute  between  the  contending  parties  has  terminated, 
together  with  all  fruits  and  profits  derived  therefrom.  Z.  1.  §  24. 
D.  depositi.  And  if  any  damage  has  been  caused  to  the  thing, 
through  his  evident  neglect  or  mala  fides,  he  will  be  obliged  to 
make  compensation.  I.  32.  D.  eod.  Against  this  the  depository 
can  only  claim  to  be  compensated  for  whatever  he  has  necessarily 
or  usefully  expended  upon  the  thing.  I.  5.  I.  23.  D.  depositi  (/); 
except  in  placing  a  thing  in  Court  and  sequestration,  where  (as 
has  been  already  stated)  the  depositary  is  also  paid  for  his 
trouble  and  care. 


(e)  See  inter  alia  the  Poincien  van  tors,  sequestrators,  etc.  appointed  hy 

Ordre  .issued    by    the    Honlle.    the  the      Scheepenen,      confirmed      28. 

Scheepenen  of  the  town  of  Amster-  January,    1773. 

dam,     confirmed     31.     Jan.     1764,  (/)  Add.  A.  A.  ad  §  3.  Inst.  quih. 

together     with     the     Instructie     en  mod.  re  contr.  ahlig.  and  van  Zurck. 

Beglement  for  the  guardians,  cura-  Cod.  p   m.  1004. 


(  83) 


GHAPTEE  XII. 

OF  PLEDGE  AND  MORTGAGE. 
[GROT.  III.  8.  AND  II.  48.] 


Sect. 

1.  Pledge  defined. 

2.  Pledge  of  moveabLe  or  immove- 

able property. 

3.  Of    mortgage.       Its    difierent 

kinds. 


Sect. 

4.  General  or  special  mortgage, 

how  effected. 

5.  Of  the  covenants   and  condi- 

tions usual  in  mortgages. 


§  1.  Pledge  is  an  agreement  by  whicli  we  deliTer  something 
to  another  in  security  of  his  claim.  §  ult.  instit.  quib.  mod.  re 
contr.  ohlig.  I.  238.   §  2.  D.  de  Verb,  signific. 

§  2.  It  is  either  the  giving  in  pledge  of  moveable  property,  or 
hypothec  and  mortgage  by  which  immoveable  property  is  bound 
without  actual .  delivery.  But  these  terms  are  generally  used 
without  distinction,  except  that  mortgage  is  effected  by  writing 
and  before  the  magistrate  of  the  place  where  it  is  done  or  the 
property  is  situated;  (but)  giving  in  pledge  may  also  take  place 
without  more,  and  privately  (onder  de  hand),  as  pand  ter  minne* 

%  3.  Mortgage,  again,  is  either  conventional,  or  tacit  by  opera- 
tion of  law. 

Conventional  Mortgage  is  either  of  all  property  in  general, 
otherwise  (termed)  general  mortgage,  or  of  this  or  that  property 
in  particular,  otherwise  (called)  special  mortgage  or  hypothec. 

§  4.  In  case  of  a  special  mortgage  or  hypothec  of  immoveable 
property,  simple  delivery  is  not  suiEcient,  but  this  must  be 
testified  in  writing  by  the  public  authority  of  the  place  where 
the  property  is  situate,  and  be  registered  there  in  a  general 
Register  (a);  and  in  addition  the  40th  penny  of  the  sum  for 
which  it  has  been  encumbered  and  mortgaged  must  be  paid  for 

*\Tand  ter  unirvne — a  pledge  of  (a)  Vid.  Politicque  Ordon.  art.  37. 
moveables  by  simple  delivery  to  the  <fc  38.  et  Neerl.  Ahvysh.  vol.  2.  cons. 
creditor.— Te.]  251. 
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the  benefit  of  the  State.  Plac.  2.  May  1529.  Grot.  Introd.  2. 
ch.  48.  §  30.  But,  in  the  case  of  a  general  mortgage,  it  is  suffi- 
cient that  it  take  place  before  a  judge  in  Holland  without  dis- 
tinction, provided  only  the  40th  penny  be  paid.  Politic.  Ordon. 
art.  35.  Plac.  den.  40.  pen.  art.  1.  10.  11.  But  on  account  of  the 
uncertainty  of  that  for  which  it  is  actually  mortgaged  in  par- 
ticular, the  payment  of  the  40th  penny  is  not  fixed  thereon 
further  or  otherwise  than  when  thereby  preference  has  been 
enjoyed  for  the  full  debt;  but  the  payment  thereof  is  not 
observed.  And  to  the  town  of  Amsterdam  the  privilege  was 
granted,  in  the  interests  of  commerce,  that  general  mortgages, 
which  are  called  there  Schepenkennissen,  shall  have  the  same 
right  as  special  mortgages  and  be  entirely  released  from  the  40th 
penny,  and  that  general  mortgages,  passed  before  the  magistrate 
of  another  place,  with  respect  to  property  situated  there,  should 
have  no  validity  according  to  the  Octroy  (Grant)  of  8.  May  1594. 
So  that  in  that  town  a  general  mortgage  not  subject  to  the  40th 
penny  went  before  a  subsequent  special  mortgage,  and  had  the 
same  effect  as  a  special  mortgage,  Kustinghrieven*  alone  ex- 
cepted, as  appears  more  fully  from  the  said  Grant.  Wherefore 
at  Amsterdam  none  but  general  mortgages,  otherwise  termed 
Schepenkenniss6,f  were  passed;  and  the  parties,  without  payment 
of  the  40th  penny,  had  the  -same  privilege  as  special  mortgages, 
subject  in  other  places  to  the  40th  penny.  But  upon  complaint 
of  the  other  towns  the  said  grant  was  by  a  general  Waarsch- 
ouwingie  [Admrhonition)  and  order  of  the  States  of  Holland,  on  5. 
February  1665.  sufficiently  abrogated  as  follows:  "That  under 
no  mortgages,  general  or  special,  howsoever  the  same  may  also  be 
called,  any  preference  shall  be  enjoyed  either  upon  moveable  or 
immoveable  property,  except  in  so  far  as  the  40th  penny  thereon 
shall  have  been  paid  to  the  State  at  the  time  of  executing  the 
said  mortgage"  (6). 

*{Kusiing})rieven — a  deed  of  mort-  {Scheepenen)  of  the  town. — Tk.] 

gage  passed  to  secure  the  whole  or  (&)  Vid.  Gr.  Plcth.  vol.  3.  fol.  1005. 

part    of    the    purchase    money    of  However,  by  virtue  of  art.  36.  of  the 

immoveable  property,   cf.   Grot.   II.  placaat  of  22.  June  1695.  Gr.  Plcth. 

48.  40. — Tb.]  vol.  4.  fol.  905.  all  obligations  on  th& 

ilScheepenkennis,    so    called    be-  Orphan     Chamber    in     favour     of 

cause   the    mortgage    was    executed  orphans,    whose  property   has   been 

before,     and    with     the    knowledge  brought  into  the  Orphan   Chamber 

(kennis)       of,       the       Magistrates  and  placed  under  administration  of 


Ch.  XII.] 
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General  and  special  mortgage  are  generally  effected  expressly ; 
special  mortgage  tlius :  under  mortgage  specially  of,  etc.  and 
further  generally,  etc.;  and  general  mortgage  thus:  under  mort- 
gage generally  of  all  property,   etc.   (c).     However,   if  certain 


the  orphan  masters,  are  exempted 
from  payment  of  the  40th  penny ; 
(likewise)  all  mortgages  introduced 
by  the  written  Roman  laws  by  virtue 
of  legal  hypothec,  and  consequently 
adopted  in  the  practice  of  this 
country ;  foreign  bottomry  bonds ; 
mortgage  deeds  {hustingen)  on  pro- 
perty sold,  and  pledges  of  moveables 
by  simple  delivery  (pomdeti  ter 
minne). 

(c)  The  most  accurate  division  of 
pledge  is  given  by  Huber.  Seed. 
Bechtsgel.  hk.  2.  ch.  45.  et  seq.  The 
clause  commonly  inserted  in  our 
Notarial  Deeds  at  the  end  under 
mortgage  of  the  appearer's  person 
and  property  according  to  law,  gives 
rise  to  no  hypothec  or  preference, 
the  person  in  whose  favour  such  a 
clause  is  inserted  remaining  but  a 
chirographic  creditor,  vid.  Sandv. 
p.  535.  conf  porro  cl.  Voet.  ad 
Digest,  lib.  20.  tit.  1.  unless  the 
40th  penny  and  a  tenth  is  paid  to 
the  State.  Or.  placaatb.  vol.  6. 
fol.  1032.  Moreover,  with  reference 
to  property,  which  may  be  given  in 
pledge,  we  must  observe  that  here- 
from are  excepted,  1st,  property 
attached ;  2nd,  property  sequestrated 
by  public  authority ;  3rd,  property 
of  minors  without  (judicial)  decree  ; 
4th,  fideicommissary  property ;  5th, 
property  brought  by  the  wife  into 
the  marriage,  where,  by  ante-nuptial 
contract,  community  has  been 
excluded,  and  the  administration 
and  alienation  of  the  property  have 
been  taken  from  the  husband  and 
expressly  reserved  by  the  wife,  unless 
the  wife  consented  to  such  aliena- 
tion ;  for  by»  law  the  wife  has  an 
action  of  reclaim  (reclame)  of  every- 
thing,  which   the   husband  without 


her  consent  has  alienated  contrary 
to  such  ante-nuptial  contract,  vid.  cl. 
Voet.  ad  tit.  de  pact,  dotal,  n.  21. 
ihique  cit.;  6th,  the  weapons  of 
soldiers,  vid.  Artikelhrief.  art.  71  & 
72.  ;  7th,  things  in  litigation,  except 
in  so  far  as  they  may  be  sold ;  8th, 
things  belonging  to  another,  except 
where  they  have  been  lent  or  other- 
wise entrusted  to  some  one  without 
consent  of  the  owner.*  Conf.  DD. 
ad  tit.  D.  quae  res  pignori,  &e. 
Finally,  with  respect  to  pledge  we 
must  also  bear  in  mind  what  is  said 
in  vol.  1.  hh.  2  ch.  7.  §  10.  11.  and 
post,  ch.  13.  §  2.  As  regards  pro- 
perty of  the  county  and  the  church, 
see  Huber.  praelect,  p.  m.  1047 
et  seq.  We  must  also  observe,  that 
the  laws  do  not  require  any  actual 
ownership  in  the  pawnor,  but  deem 
it  sufficient  if  he  can  shew  any  right 
to  the  pledge,  whence  also  a  pawn 
may  be  given  in  pledge,  tit.  Cod.  si 
pign.  pignor.  dat.  sit.  In  the  same 
way, a  partner  may  mortgage  a  thing 
belonging  to  the  partnership,  the 
copartners  having  only  an  action 
against  him  for  damages  without 
more.  Neostad.  Cur.  Boll,  decis. 
4.  Nostr.  cens.  for.  p.  1.  lib.  4.  cap.  7. 
n.  21.  but  see  also  infra,  ch.  13.  §  5. 
With  respect  to  the  pacts,  which 
take  place  in  mortgage,  we  must  dis- 
cuss these  a  little  more  in  detail. 
First,  there  is  the  pactum  anti- 
chresis, whereby  the  creditor  accepts 
the  use  of  the  thing  mortgaged, 
which  is  given  in  the  place  of  interest 
until  the  debt  has  been  paid,  and 
this  stipulation  is  in  our  Dutcli 
tongue .  very    aptly     and    precisely 

*\Vid.   infra,   ch.   13.    §   4,   et  in 
notis. — Tb.] 
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immoTeable  property  is  sold,  upon  which  there  exists  an  annual 
rent,  or  upon  which  something  else  is  otherwise  annually- 
imposed,  as  for  instance  a  quart  of  butter  or  a  muid  of  grain,  to 
be  paid  annually  out  of  the  fruits  of  this  or  that  particular  piece 
of  land,  we  would  understand  that  said  property  or  land  was 
specially  bound  thereto  without  any  further  stipulation. 
Covarruv.  in  cap.  Raynut.  %  10.  nwm.  8.  versic.  est  tamen 
dyiiium.  Alciat  in  I.  plehs.  §  jrignus.  D.  de  verbor.  Significa- 
tione.  Math,  de  Afflict,  decis.  162.  nuTn.  2.  Boer  decis.  66. 
Molinae.  ad  consuetud.  Parisiens.  tit.  2.  §  53.  gloss  2.  num.  19;, 


called  Fandgenot  (or  the  use  of  the 
thing  pledged),  as  to  which  see  the 
text,  §  5.  Voet.  I.  c.  n.  23.  and  Cens. 
for.  p.  1.  lih.  4.  eh.  8.  This  pamd- 
genot  is  either  express  or  tacit,  as 
where  a  fruit-hearing  thing  is 
pledged  to  the  creditor  for  the  money 
advanced  and  no  interest  stipulated 
for.  This  however  rarely  occurs  in 
practice,  vid.  Huber.  I.  c.  n.  7.  & 
S.  Stryckius  de  cautela  contract, 
sect.  2.  cap.  4.  §  22.  In  the  next 
place,  there  is  the  pactum  eommis- 
sorium,  or  right  of  loss  of  property 
in  case  of  non-payment,  which 
Grotius,  Intr.  Ik.  2.  cA.  48.  §  41. 
n.  51,  says  is  not  allowed,  and  this  is 
undoubtedly  so  far  true,  that  if  the 
property  pledged  is  worth  more  than 
the  debt  (which  can  be  proved  by  the 
valuation  of  impartial  and  compe- 
tent men),  or  realizes  in  case  of  a 
sale  more  than  the  debt,  the  surplus 
will  not  go  to  the  creditor  but  must 
be  handed  to  the  debitor  as  belonging 
to  him,  and  therefore  the  abuse  being 
removed,  I  do  not  see  why,  at  the 
same  time,  the  beneficial  use  should 
cease.  Conf.  Voet.  I.  c.  n.  25.  &  26. 
Huber.  in  praelect.  p.  m.  1038.  If, 
however,  regard  being  had  to  the 
prohibition  against  the  use  of  the 
lex  commissoria,  we  have  an  objec- 
tion against  it,  we  can  then  give  it 
the  proper  name  of  pactum  empti 
pignoris  Conf.  Stryckius  I.  c.  §  38. 


Thirdly,  that  the  pledge  shall  not  be 
redeemed  within  the  time  fixed, 
which  is  to  be  considered  so  far  valid 
that,  if  the  redemption  takes  place 
sooner,  the  interest  for  the  full  year 
must  be  paid  and  six  month's  pre- 
vious and  proper  notice  and  publica- 
tion made ;  otherwise,  however  much 
the  I.  15.  D.  de  annuis  legatis 
together  with  the  l.  55.  §  ult.  D. 
locati.  supplies  sufiB.cient  argument, 
the  words  of  H.  Grotius,  Introd. 
Bk.  3.  eh.  14.  §  15.  even  if  it  be  stipu- 
lated that  within  a  certain  time 
the  redemption  should  he  effected 
and  not  afterwards,  such  would  be 
iwvalid,  supported  by  several 
statutes  and  founded  in  equity,  would 
entirely  conflict  therewith.  See  also 
Groenewegen  on  this  passage. 
Fourthly,  the  stipulation  of  posses- 
sion per  clausulam  constituti,  as  to 
which  see  Huber.  Heedend.  Begtsgel. 
n.  11  cfc  13.  Fifthly,  that  the  pro- 
perty pledged  may  within  a  certain 
time,  the  debt  remaining  unpaid,  be 
freely  sold.*  Sixthly,  that  the 
pledge  shall  not  be  sold  within  a 
stipulated  time,  although  the  debt 
remains  unpaid.  And  further,  that 
by  destruction  of  the  thing  the  debt 
shall  be  extinguished,  as  in  Bot- 
tomry. 

*[Cf.  V.  d.  Keessel.  Th.  439.  and 
post,  bk.  V.  ch.  8.  §  3.— Tn.] 
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and  so  it  has  been  decided  according  to  Sande.  lib.  3.  tit.  12. 
defin.  8. 

§  5.  The  stipulations  in  pledge  or  mortgage  were  various,  of 
which,  besides  the  general  stipulation,  this  one  alone  is  in  use 
among  us,  viz.,  that  the  fruits  of  the  property  pledged  shall  go 
to  the  creditor  for  the  interest  of  the  principal  sum,  which  is  due 
to  him,  if  only  the  debitor  retains  the  power  of  at  all  times 
redeeming  his  property.  Zypae.  Not.  Jur.  Belg.  de  pignor.  act. 
Sande.  lib.  3.  tit.  12.  defin.  11.  vulgo  antichresis  dicta  [yid. 
Molin.  de  Usur.  quaest.  35.  n.  259.  et  seq.  Gail.  2.  o&.?.  3.J  In 
which  case,  if  the  fruits  of  the  property  mortgaged  amount  to 
more  than  the  interest  of  the  principal  sum,  for  which  the  pro- 
perty was  mortgaged,  the  surplus  must  go  in  reduction  of  the 
principal  sum.  per  I.  14.  Cod-  de  Usuris.  Sande.  d.  lib.  3.  tit.  12. 
defin.  10.  Tacit  mortgage  is  that  which  takes  place  by  operation 
of  law,  and  goes  before  all  other  subsequent  mortgage,  as  is  speci- 
ally mentioned  in  the  following  chapter. 
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3.  Of  a  mortgage  by  a  bankrupt, 
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4.  Whether,  and  to  what  extent, 

the  property  of  another  may 
be  mortgaged. 
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be  mortgaged. 
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21.  Of      servants'      wages,       and 
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§  1.  The  right  of  mortgage  or  pledge  is  the  security  of  having 
one's  claim  satisfied  out  of  the  property  pledged  or  mortgaged, 
before  others  who  have  not  a  prior  or  better  right  (a). 

§  2.  Such  a  mortgage  may  be  constituted  of  all  kinds  of  pro- 
perty, moveable  and  immoveable.  Z.  238.  §  2.  D.  de  Verb,  signif. 
and  of  all  rights  which  we  have  over  any  property;  such  as 
usufruct,  feudal  property,  emphyteusis  and  real  servitude.  I.  21. 
D.  de  pigxioT.  I.  1.  Cod.  si  pign.  pignori  dot.  I.  4.  Cod.  quae 
res  pignori,  and  by  or  through  all  persons  who  can  alienate  their 
property,  or  effectually  bind  either  themselves  or  their  property; 
of  which  we  have  treated  in  its  proper  place. 

§  3.  A  mortgage  or  pledge  made  by  a  bankrupt,  to  the  pireju- 
dice  of  his  creditors  shortly  before  bankruptcy,  cannot  hold  good, 
•especially  of  movea,ble  property.  To  prevent  this  a  certain  time 
previous  to  bankruptcy,  or  becoming  insolvent,  and  other  neces- 
sary regulations  were  fixed  in  several  cities,  as  has  been  pointed 
out  more  fully,  ante,  bk.  II.  ch.  vii.  §  8  (6). 

§  4.  We  cannot  pledge  the  property  of  another,  in  so  far  as 
the  owner  may  suffeir  any  damage  thereby.  I.  pen.  Cod.  si  aliena 
res  pignor.  I.  1.  Co,d.  si  pignus  pignor  datum  sit.  Except  that 
among  us,  whatever  is  pledged  or  mortgaged  in  the  Bank  of  Loan 
or  Lombard  holds  good,  although  it  belongs  to  some  one  else. 
Moreover,  in  order  that  no  one  should  in  future  be  defrauded 
through  the  fault  or  omission  of  him,  who  has  entrusted  his 
property  to  a  dishonest  person,  it  has  also  been  established  that 
if  a  person  has  without  authority  sold,  pledged,  or  in  any  other 
•way  alienated  property  entrusted  or  lent  to  him,  the  owner  of 
such  property  shall  have  no  further  right  against  him  who  has 
bond  fide  acquired  the  same  than  that  of  redeeming  the  property 
at  the  price  for  which  it  has  been  sold  or  pledged.  See  Costuym. 
of  Antwerp,  tit.  58.  art.  5.     Neostad.  Suprem..  Cur.  Holl.  decis. 

(a)  With  regard  to  mortgage  by  to  which  it  is  provided  by  Statute 

operation  of  law,    we  may   further  of  3  December,  1644,  that  the  same 

consult  the  commentators.     Ad  Dig.  shall  not  be  valid  if  made  within  four 

at.     quih.     ex    caus.     pign.     tacite  weeks  prior  to  insolvency)   shall  be 

contrah.  Kb.  20.  tit.  2.  inefiectual  and  invalid  if  the  same 

(6)  Vid.  Amst.  Secret,  p.  53.  and  are  passed  or  given  within  twenty- 

Ordonn.   van  D.  B.   K.   art.  12.   in  eight  days  before  the  estate  is  sur- 

verhis:     "  Such    that    likewise     all  rendered   to  commissioners  to  have 

transfers,  cessions,  and  pledges  given  the    same   placed    under   sequestra- 

in  security  of  old  debts  (with  respect  tion." 
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85.*  [Groenew.  ad  §  16.  Inst,  de  obi.  qitae  ex  del.  Matth : 
pceraem.  Jur.  faraem,.  7.  n.  7.  Yan  Leeuwen  has  subsequently 
mamtained  the  contrary  in  his  Cens.  for.  4.  7.  15.]  (c). 

§  5.  If  any  one  has  pledged  and  encumbered  a  portion  of  a 
thing,  which  he  holds  in  common  with  another,  then  (according 
to  the  Civil  law),  on  a  division  of  the  thing,  both  portions  thereof 
were  subject  to  the  pledge.  Z.  7.  §  ult.  D.  quibus  mod.  pign. 
vel  hypothec,  solv.  I.  31.  D.  de  usu  et  usufructu  legato.  I.  3. 
§  ult.  D.  qui  pot.  in  pignor.  I.  6.  §  8.  Z.  7.  §  ult.  D.  commun. 
divid.  I.  10.  §  ult.  I.  20.  D.  eod.  But,  in  course  of  time,  with  a 
view  of  diminishing  litigation,  Z.  21.  D.  de  reb.  credit.  I.  53. 
D.  de  cond.  it  has  also  been  introduced  that  the  pledge  and 
encumbrance  only  affect  that  portion  of  the  thing,  which  on  a 
partition  falls  to  the  share  of  the  debtor. t  facit.  I.  13.  §  17. 
D.  de  act.  ernpt.  Such  was  the  opinion  of  the  Court  at  Paris. 
Mornac.  ad  d.  I.  7.  §  ult.  D.  quibus  mod.  pign.  vel  hypoth.  solv. 
Annae  Robert,  rer.  judicait.  lib.  3.  cap.  ult.  in  Frisia.  Sande. 
lib.  3.  tit.  12.  defin.  26.  and  by  the  Court  of  Holland.  Neostad. 
decis.  16.  vers,  secunda  quaestio  (d). 

§  6.  Although  the  creditor  is  not  the  owner  of  the  property 
pledged  and  mortgaged,  it  has  nevertheless  been  permitted,  in 
favour  of  men's  dealings,  that  even  a  further  pledge  of  the 
property  pledged  may  be  made  by  the  creditor  to  a  third  person, 

*lSed  vid.  contr.  v.  d.  Keessel.  Tk  acted  hcmd  fide,  should  suffer  a  loss 

183,  and  ray  note  in  the  Appendix. —  thereby,  and  hence  the  Author  has 

Tr.  ]  here  adopted  the  doctrine  of  Groene- 

(c)  The  scholiast  has  been  under  wegen  and  others.    Conf.  de  Haas  in 

the  impression  that  our  author  wrote  notis.  ad  Gens.  for.  I.  c.  n.  1.  add. 

the  Cens.  forens.  after  the  publioa-  noil.   Consult,  vol.   5.   p.  549  ;   van 

tion    of     these    commentaries,     the  Zutphen,   Neerl.   Tract,   tit.   Pand. 

contrary  of   which   I   have  already  art.   18.    &  22.   Neerl.   Advysh.   2d. 

elsewhere  shown.    The  Author,  in  his  cons.    18.     ISed.   vid.    contra  v.    d. 

Cems. /orems.,  charges  the  above  cited  Keessel.  Th.  183.   et  in  notis.     Cf., 

•  custom  of  Antwerp  with  considerable  however,  Fockema  Andreae.  Aanmh. 

inequity,  and  observes  that  it  cannot  ad  Grot.  2.  7.  p.  78.  ff.  ;  and  in  his 

be    extended    beyond    the    territory  Oud.  Neerl.  Burg.  Becht.  p.  404.   See 

within  which  it  is  of  force.        But  this  more  fully  dealt  with  in  the  note 

in  writing   these   Commentaries   he  in  the  Appendix  to  this  section  of  the 

noticed    his    mistake,    for    he    who  Author's  text. — Tk.] 
entrusts  another  with  his  property  +  [Debtor — i.e.  pledgor. — Te.] 

has  but  himself  to  blame  for  trusting  (d)    Add.    Voet.    communi   divid- 

a  dishonest  person  ;  and  it  would,  on  undo,  n.  7.  &  ad  tit.  quae  res  pign. 

the  other  hand,  be  the  greatest  in-  n.  3. 
justice  that  a  third  person,  having 
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which  may  take  effect  in  the  same  way,  so  long  as  and  until 
the  first  pledge  is  satisfied.  Z.  1.  2.  Cod.  si  pi  gnus  pignori  dat. 
sit.  (e). 

§  7.  The  right  of  preference  among  several  pledges  or  mort- 
gages is  such  (/)  that  tacit  hypothecs,  which  belong  to  one  of 
right  and  by  implication  of  law,  together  with  special  mortgages, 
must  rank  before  others,  according  to  their  date  and  order;  and 
among  these  the  following  order  or  distinction  is  followed;  viz., 
that  a  special  mortgage  takes  precedence  if  it  be  of  older  date.* 

§  8.  Tacit  hypothec  is  enjoyed  by  a  receiver  of  census,  over 
property  liable  to  census,  in  satisfaction  of  his  claim,  org.  I.  1.  2. 
3.  Cod.  sine  censu  vel  reliq.  (^).  Item,  the  holders  of  mortgages 
or  title  deeds  of  land,  arising  from  the  sale  of  houses,  building- 
plots  (erven),  land,  or  ships,  for  which  the  same  have  been 
specially  mortgaged. 

In  the  next  place  the  ofiicials  or  others,  who  have  expended 
money  in  the  maintenance  of  roads,  dikes,  banks,  mills,  and  the 
like.     Neostad.  Cur.  Hollaaid.  decis.  24.  ^  35. 

Thirdly,  he  who  has  lent  another  money  for  the  necessary 
repair  of  a  house  or  ship,  or  has  advanced  something  for  the 
necessary  preservation  of  certain  property,  upon  such  house,  ship, 
or  other  property. t     I.   1.   D.  in  quih.  caus.  pign.  vel  hypoth. 

(e)  In  the  written  Roman  laws  we  torum;  and  van  Zurck.  in  Cod.  tit. 

find  several  instances  where  the  in-  Preferentie.  p.  m.  867.  atque  A.  A. 

complete    giving   of    pledge   became  §  uU.  ibi  eit. 

efiectual,    and   where  the  utilis   ex-  *lCf.    §   17.   infra;  see,   however, 

ceptio  was  also  afforded  to  those  who,  my  note  to  §  8. — Te.] 
stricto  jure,  had  no  right  of  pledge.  (g)   Grot.    Introd.    lib.   2.   ch.   48. 

Vid.  Huber.   L   c.   p.  m.   1046.     We  §   11.   and  the  Observatien,  vol.   1. 

may  also  extract  from  Huber  that  p.  90. 

the  pledge  or  mortgage  of  another's  +[C/.  Loen.  Decis.  cas.  33.    Where 

property  becomes  efiectual  by  ratifi-  N.,  who  had  delivered  materials  for 

cation  or   approval   by   the  owner ;  the  repair  of  a  certain  house,   and 

and  so,  likewise,  is  future  property  bestowed  his  labour  on  such  repair, 

included   under  the  legal  clause  of  was  preferred  to  the  mortgagee  of 

general  mortgage,  and  if  the  debtor  the  same  house,  which  had  been  sold 

afterwards  acquires  the  ownership  of  by  him,  and  over  which  a  mortgage 

such  property,  the  pledge  or  mort-  bond  for  balance  of  purchase  price 

gage  will  then  be  effectual.        Vid.  had  been  passed,  although  the  mort- 

Voet.  d.  I.  n.  6.  gage  was  of   prior  date,    upon   the 

(/)  Conf.  DD.  ad  tit.  Digestorum  ground  that  the  material  and  labour 

qui  potior  in  pign.  Joachimi  Chem-  had  been  bestowed  for  the  preserva- 

nitii  consiliar.  electoral.  Brand,  dis-  tion  of  the  property  over  which  the 

sertatio  de  Jure  Praelationis  credi-  mortgage    extended.       But    if     the 
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tacit.  I.  25.  D.  de  reh.  credit.  I.  24.  §  1.  D.  de  reb.  author,  jud. 
■possid.  arg.  I.  46.  D.  de  damno  infecto.  I.  2.  D.  de  aedific. 
privat.  [Groenew.  ad  I.  5.  D.  qui  pot.  in  pign.]  Costuym.  of 
Antwerp,  cap.  66.  art.  44.  [If  several  persons  have  advanced 
money  for  tlie  repair  of  the  same  thing,  there  will  be  no  pre- 
ference but  concurrence  among  them,  although  one  of  them  may 
have  made  the  advance  before  the  others.  Neost.  Cur.  Hoi.  decis. 
■34.]*  On  the  other  hand,  if  any  one  has  lent  or  advanced 
another  money  to  build  or  purchase  a  new  house,  t  he  would  have 
no  right  over  such  house  before  other  creditors,  unless  this  has 
been  specially  agreed  upon.  See  Hartman.  Pistor.  lib.  3.  quaest. 
15.  Cujac.  ad  I.  7.  Cod.  qui  potior,  in  pignor.  Anton.  Fab.  ad 
Codic.  lib.  8.  defln.  10.     And,  moreover,  it  must  appear  in  both 


X>erson  entitled  to  the  legal  hypothec 
in  such  case  takes  a  conventional 
mortgage,  he  will  be  deemed  to  have 
abandoned  his  hypothec,  and  must 
Tely  on  his  conventional  mortgage, 
which  can  only  rank  after  another 
conventional  mortgage  of  prior  date, 
Boel.  ad.  Loen.  d.  t.  See,  further, 
Schorer's  note  to  Grotius,  2.  48.  13. 
and  Neerl.  Advysh.  vol.  3.  cons.  281.  ; 
but  cf.  §  17.  of  this  chapter.— Tr.] 

*[But,  in  case  of  a  ship,  he  who 
advances  money  on  Bottomry  is  pre- 
ferred to  a  prior  mortgagee  or  holder 
of  a  Bylbrief,  and  a  subsequent 
Bottomry  is  preferred  to  a  prior  one. 
V.  d.  Keessel.  Th.  564.— Tb.] 

t[It  is  clear  from  this  8th  section 
of  the  text,  and  from  other  autho- 
rities, that  he  who  has  lent  money, 
delivered  material,  or  bestowed 
labour  for  the  repair  of  a  house,  or 
even  for  rebuilding  a  house  that  has 
fallen  in,  has  a  tacit  hypothec  for 
his  money,  material,  and  labour ; 
but  not  so  h©  who  has  lent  money 
for  the  purpose  of  building  a  new 
house.  Groeneweg.  et  Schorer  ad 
Grot  2.  48.  13.  v.  d.  Keessel.  Th. 
417.  Voet.  20.  2.  28:  Gens.  For. 
4.  9.  7.  V.  d.  Linden.  1.  12.  §  2. 
Cons.  &  Adv.  3.  vol.  (Botterdam) 
cons.  129.     Grotius.  2.  48.  13.  is  the 


only  writer  who  seems  to  say  that  the 
tacit  hypothec  extends  also  to  the 
case  of  building  a  new  house.  His 
words  are,  "  Whoever  has  lent  muni'y 
for  the  building  or  repairing  of  a 
house  or  ship,  or  has  contributed  his 
shill  for  that  purpose,  to  the  same 
house  or  ship:  The  letter  which  is 
given  for  this  debt  is  called  a  Byl- 
brief." Grotius  mentions  the  above 
as  one  of  the  instances  of  tacit 
hypothec  given  by  law,  and  yet  he 
adds  that  the  document  given  to 
secure  the  claim  (hypothec)  of  the 
lender  is  called  a  Bylbrief.  But 
where  a  written  document  is  given, 
the  mortgage  or  hypothec  is  an 
express,  and  not  a  tacit  one. 
Aliquando  dormitat  bonus  Homerus, 
and  to  reconcile  Grotius  with  the 
other  authorities  we  must  suppose 
that  his  meaning  is,  that  a  person, 
who  is  secured  by  contract  in  writing, 
and  lends  money  for  the  purpose  of 
building  a  new  house  or  ship,  has  a 
conventional  mortgage  upon  such 
house  or  ship.  This  then  is  no  in- 
stance of  a  tacit  hypothec,  for  it  is 
only  by  express  agreement,  as  the 
Author  observes  in  the  text  and  in 
cens.  for.  4.  9.  7.  that  a  hypothec  or 
mortgage  can  exist  in  the  case  of  a 
new  house. — Te.] 
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cases  that  tlie  money  lent  or  advanced  was  actually  expended  in 
the  repair  or  building,  in  such  wise  that  the  creditor  has  himself 
paid  out  the  money  to  the  carpenter,  mason,  or  other  workman, 
and  has  a  proper  receipt  for  the  same,  or  the  like.  ut.  post.. 
Mornac.  ad  I.  5.  et  seq.  cod.  qui  potior,  in  pignor.  Joan  a 
Sande.  lih.  3.  tit.  12.  dejin.  5.  {h). 

§  9.  Fourthly,  death  expenses  have  right  of  preference  over 
all  the  property  of  the  deceased,  and  hereunder  must  be  included 
all  that  has  been  expended  on  the  funeral,  according  to  the 
station  of  the  deceased.  Z.  14.  §  1.  Z.  45.  D.  de  religios.  et  sumpt. 
funer.  The  commentators  also  include  under  this  the  mourning 
clothes  of  the  surviving  widow  and  children,  according  to  their 
station,  vid.  Christin.  ad  leg.  Mechlin,  tit.  16.  art.  35.  nuTn.  11> 
in  addit.  Nicol.  Everhard.  cons.  198._  nuTn.  19.  Jacob  Coren 
ohs.  38.  nuTn.  29.  30.  in  notis.  The  Court  of  Holland,  however, 
disallowed  this  claim  of  the  widow  in  the  case  of  the  preference' 
of  the  creditors  of  Uldrik  van  der  Dusse.  19.  October  1615.  and 
so  likewise  it  was  held  by  the  Supreme  Court  on  the  preference 
of  Baudoidn  de  Vaux.  7.  April  1629.  according  to  the  testimony 
of  Jacob  Coren.  d.  Ohserv.  38.  num.  41.  So  that  he,  who  wishes 
to  put  on  mourning,  must  pay  for  the  same  out  of  his  own  purse 
and  at  his  own  cost.  \cf.  infra,  ch.  xxiii.  §  11. — Tr.]  Here- 
under are  also  reckoned  the  fees  earned  by  the  doctor  or  surgeon, 
and  the  medicines  of  the  apothecary,  for  which  the  deceased  was- 
liable  at  the  time  of  his  death.  Christin.  d.  art.  35.  num.  4. 
et  tit.  13.  art.  13.  in  addit.  Chassan.  ad  consuet.  Burgund.. 
rubric.  4.  §  9.  vers.  Sumptusve  funehres  num.  6.  Surd,  decis.. 
255.  num.  25.  et  seq.  Carpzov.  dejin.  forens.  part  1.  const.  28. 
defin.  43.  45.  Gratian.  disceptat.  forens.  cap.  94.  num.  14.  ef 
seq.,  and  so  likewise  it  was  held  on  21  May,  1612,  in  favour  of 
the  doctors  who  attended  Mr.  Dirk  Schout.* 

There  is,  however,  this  distinction,  that  the  expenses  of  burial 
and  other  death  expenses  are  borne  by  the  heirs  (i),  and  on  the 

(h)  Conf.  Ampl.  Schorer  ad  manu-  adiated    the    inheritance  ;    but    this 

duct.     H.  Grot.  2.  48.  13.  need    not    come    into    consideration 

*[0/.  Grot.  2.  48.  14.  et  Groene-  here,  for  there  can  be  no  doubt  that 
weg.  and  Schorer  in  notis:  v.  d.  the  heirs  adiating  the  inheritance- 
Keessel.  Th.  418.  et  in  notis:  Beyne-  simpliciter  are  bound  ex  quasi  con- 
veld  vs.  Juritz.  2.  Mene.  Bep.  318.  tractu  to  satisfy  all  the  creditors ,- 
— Te.]  but  here  reference  is  made  to  the  case' 

(i)  That  is,  of  course,  if  they  have  of  insolvency,  and  then  the  distinc- 
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side  of  the  deceased.  Cliristin.  ad  leg.  Mechlin,  tit.  16.  art.  35. 
num.  1.  Everhard.  consil.  232.  nwm.  13.,  but  tlie  expenses  of  tlie 
doctor  and  apothecary  incurred  in  the  lifetime  of  both  spouses 
must  be  borne  by  the  common  estate.  Chassan.  ad  consuetud. 
Burgund.  rubric  de  Juribus.  4.  §  9.  vers.  suTiiptusve  funebres. 

§  10.  Fifthly,  the  State  (has  a  preference)  for  the  debts,  and 
over  the  property,  of  those  who  have  had  any  control  of  public 
revenue.  Sande.  lib.  3.  tit.  12.  defln.  1.  which  right  is  also 
enjoyed  by  all  farmers  of  the  revenue  and  collectors  of  excise,* 
with  this  limitation,  that  they  must  commence  and  prosecute 
their  claim  within  six  months  from  the  expiration  of  their  farm- 
ing contract.  Interpretation  and  Resolution  of  the  States  of 
Holland,  22.  March  1625.'  {h). 

In  the  same  way  poundages  and  other  public  taxes  are  pre- 
ferred to  all  older  encumbrances  and  rents,  which  I  would  like- 
wise consider,  as  in  all  other  tolls  and  excise,  to  extend  no 
further  than  after  the  expiration  of  a  year,  agreeably  to  the 
above-mentioned  Resolution  of  the  States;  except  that  according 
to  Coren.  obs.  17.  it  appears  that  the  Court  and  the  Supreme 
Court  thought  otherwise,  and  that  it  is  still  everywhere  so 
observed. 

Hence  the  towns  including  the  Hague  have  preference  for  the 
past  year's  taxes  on  houses  before  all  other  secured  creditors. 
But  with  regard  to  the  poundages  on  the  lands  it  was  by  Resolu- 
tion of  our  Author  between  death  amount  of  excise  duty  payable  upon 
expenses  and  expenses  of  doctor  and  spirits  distilled  and  sold  by  the  said 
apothecary  does  not  arise,  for  both  distiller  before  his  insolvency.  The 
must  come  out  of  the  estate.  Add.  court  dissented  from  the  dictum  of 
Costuym.  van  Antwerpen,  tit.  47.  Van  der  Linden,  p.  174.  to  the  con- 
■art.  29.  et  tit.  60.  art.  13.  See  also  trary :  2.  S.  C.  Bep.  262.— Tb.] 
the  Author's  own  words  at  the  com-  (fc)     See    further,    especially    the 

mencement  of  this  §  9.  Resolution  of   their  High   Mighti- 

*[The  State  has  also  a  preference  nesses  of  25.  Febr.  1678.  6r. 
over  the  property  of  its  debtors.  Placaath.  vol.  3.  p.  591.  Observatien 
Grot.  2.  48.  15.  v.  d.  Keessel.  Th.  over  E.  de  Groot,  vol.  2.  obs.  61.  In 
419.  420.  In  the  recent  case  of  the  Eoll.  Consult,  vol.  4.  cons.  189. 
"  Treasurer-General  vs.  Bosman's  there  is,  moreover,  an  opinion  that. 
Trustee  "  (where  most  of  the  Autho-  with  respect  to  the  arrears  of  a  col- 
rities  will  be  found  collected)  the  lector  of  public  revenue,  the  State  is 
Supreme  Court  of  the  Cape  Colony  preferred  to  minors  who  have  a  sub- 
held,  that  Government  has  a  pre-  sequent  special  mortgage  [cf.  §  7. 
ferent  claim,  in  the  insolvent  estate  supra. — Tr.] 
of    a    registered    distiller,    for    the 
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tion  of  their  High  Mightinesses  the  States  of  Holland  and  West 
Priesland  of  7th  June  1605.  provided  that  the  collectors  must 
proceed  and  execute  the  same  against  the  occupiers  of  the  lands  ; 
and  against  the  owners  or  their  lands,  they  may  have  recourse 
for  no  more  than  the  8th  penny,  and  this  within  the  time  of 
three  months  after  the  expiration  of  each  year;  and  after  the 
expiration  of  these  three  months  they  shall  have  no  further 
right  against  the  owners  or  their  lands,  unless  within  the  said 
time  they  have  made  proper  and  public  execution  without  con- 
nivance; which  was  on  the  1st  Aug.  1658.  by  the  said  States 
extended  from  three  months  to  one  whole  year. 

But  with  respect  to  the  40th  penny,  fixed  upon  the  alienation 
of  immoveable  property,  as  this  derives  its  commencement  and 
existence  from  the  transactions  and  agreements  of  the  parties, 
we  must  understand  that  the  right  of  preference  only  begins  and 
comes  into  existence  from  the  time  of  alienation,  and  that  there- 
fore all  earlier  charges  up  to  the  day  of  alienation  must  take 
precedence,  and  then  the  40th  penny  follows,  and  likewise  all 
incumbrances  of  later  date,  and  the  interest  also  of  earlier 
principal  sums,  becoming  due  after  date  of  alienation,  must  be 
postponed  after  the  40th  penny.  Sententie  of  the  Court  of  Hol- 
land between  Pieter  Leenaarts  Jonge-nink  and  Thomas  ID ammas. 
22.  October.  1608. 

§  11.  Sixthly,  an  orphan  or  minor  over  the  property  of  his 
guardian,  for  loss  sustained  through  his  improper  administra- 
tion. I.  20.  Cod.  de  odTninistrat.  tutor.  I.  5.  §  4.  Z.  9.  §  1.  D. 
cod.  (l).  Likewise  over  the  property  of  a  husband  to  whom  a 
mother,  being  guardian  of  her  children,  is  married.  I.  2.  Cod. 
quando  Tnulier  tutel  ofjic.  I.  'pen.  Cod.  in  quib.  cas.  fig.  vel 
Hypoih. 

(!)  AM.  Grot.  h.  *.  §  16.  et  Ampl.  or  deed  of  mortgage  has  during  the 
Schorer  ibid,  in  notis.  n.  18.  where  it  lifetime  of  the  minors  been  trans- 
is  correctly  laid  down  that  this  right  ferred  to  them  by  the  guardian,  vid 
of  preference,  or  preferentie,  is  upon  Holl.  Consult,  vol.  4.  cons.  267. 
the  death  of  the  minor  transmitted  The  property  also  of  curators,  over 
to  his  heirs,  just  as  the  right  of  the  insane  and  other  miserable  persons, 
wife  for  what  she  has  brought  into  is,  like  that  of  guardians,  subject  to 
the  marriage ;  but  this  ceases  if  the  the  right  of  legal  hypothec  for  the 
heirs  of  the  minor  neglect  to  call  in  efiects  kept  or  administered  by  them, 
the  capital,  vid.  Neerl.  Advysh.  vid.  Neerl.  Advysh.  vol.  1.  cons.  218. 
vol.  3.  cons.  164  &  165.  or  the  debt 
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Item,  over  the  property  bought  with  the  minor's  money.  I.  7. 
in.  fr.  D.  qui  potior,  in  pignor.  I.  3.  D.  de  reb.  ear.  qui  sub 
tutel. 

And  the  children  of  the  first  marriage  have  a  tacit  hypothec 
over  all  the  property  of  their  father  or  mother,  as  security  for 
that  which  is  derived  from  their  predeceased  father  or  mother. 
I.  8.  §  ult.  Cod.  de  secund.  Nupt.  Except  where  the  mother  of 
the  children  was  not  guardian  of  her  children,  or  has  rendered  a 
proper  account  before  her  second  marriage,  and  another  person 
has  been  appointed  guardian  of  her  children,  in  which  case  the 
same  does  not  occur,  per  ea  quae  tradit  Sande.  lib.  3.  tit.  12. 
defin.  2.  (m). 

§  12.  Seventhly,  the  lessor  of  a  house  upon  everything  that  is 
brought  into  the  house  and  kept  therein.  I.  2.  cuTn.  seq.  D.  in 
quib.   caus.  pign.   vel.   hypoth.   tacit.*     [But  not  on  materials 


(m)  Add.  Advysh.  vol.  1.  p.  250 : 
vol.  2.  p.  617.  junct.  p.  693. 

*[An  important  question  often 
arises  in  practice,  as  to  the  effect  of 
the  lessor's  tacit  hypothec  for  rent 
on  property,  belonging  to  third  per- 
sons, and  found  on  the  premises 
occupied  by  the  lessee  or  hirer.  In 
the  text  Van  Leeuwen  says  that  the 
lessor's  hypothec  extends  to  every- 
thing brought  and  kept  in  the  house. 
In  the  cens.  for.  4.  9.  3.  he,  however, 
qualifies  this  statement,  and  lays 
down  the  rule,  as  given  by  Groene- 
wegen  in  his  note  to  Grotius  2.  48. 
17.,  viz.,  that  the  property  of  a  third 
person  is  subject  to  the  tacit  hypo- 
thec for  rent,  if  brought  into  the 
house  with  the  consent  of  such  third 
person  and  with  the  intent  that  it 
should  always  remain  therein,  vid. 
I).  XX.  2.  I.  7.  §  1.  This  view  of 
Groenewegen  is  also  approved  by 
Schorer  ad  Orot.  I.  c.  But  in  the 
Gonswlt.  &  Advys.  vol.  5.  cons.  52. 
the  rule  as  to  the  lessor's  hypothec 
on  omnia  illata  et  invecta  is  thus 
laid  down  ;  that  the  goods  of  a  third 
person,  found  in  the  house  occupied 
by  a  lessee,  are  subject  to  the  lessor's 
hypothec  for  rent  where  the  property 


of  the  lessee  proves  insufficient,  pro- 
vided the  goods  were  brought  there 
with  the  consent  of  their  owner,  and 
for  the  purpose  of  always  remaining 
therein  for  the  use  of  the  hirer. 
This  opinion  of  the  Dutch  Juris- 
consult, which  it  is  submitted  seems 
more  equitable,  is  adopted  by  Kerste- 
man.  Begts.  W.  BoeJc.  in  verb.  Huur. 
p.  185.  Voet.  20.  2.  5.  also  cites  this 
consult  52.  but  states  the  rule  in  the 
alternative.  He  says  that  the  tacit 
hypothec  extends  to  everything  found 
in  the  house,  even  though  it  be  the 
property  of  a  third  person,  provided 
such  property  was  brought  into  the 
premises  leased  with  the  knowledge 
of  its  owner  and  with  the  intention 
of  remaining  there  permanently 
(perpetuo)  or  for  the  use  of  the  hirer. 
As  Voet  relies  on  this  52nd  consulta- 
tion, we  should  read  in  the  text  of 
Voet  and  for  or  (seu)  ;  especially  as 
property  brought  into  a  house  for  a 
short  time  for  the  use  of  the  hirer, 
e.g.  plate  lent  for  a  supper,  will  not 
be  subject  to  the  hypothec.  This 
52nd  consult,  is  also  approved  by  the 
53rd  consult,  in  the  same  volume, 
and  was  acted  on  by  the  High  Court 
of  the  Transvaal  in  Longlancls  vs. 
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whicli  tlie  hirer  has  in  possession  to  make  up,  as  silk,  etc.  Anth. 
Mattheus.  de  auctionih.  fag.  244.]  [Voet.  20.  2.  5. — Tr.J  This 
also  takes  place  among'  us  in  the  case  of  a  lease  of  land,  even 
although  there  is  no  special  agreement  to  this  effect;  contra, 
I.  4.  D.  de  pact.  I.  4.  in  pr.  junct.  I.  7.  D.  in  quih.  caus.  pign. 
vel  hypoth.  Vid.  Vinn.  ad  §  7.  Inst,  de  act.  [^v.  Ultr.  cons. 
vol.  1.  cons.  63.  et  seq.].  Such,  however,  that  the  property  must 
be  found  and  kept  in  the  house,  or  on  the  land  leased,  or,  in  case 
it  has  been  removed,  that  it  is  immediately  followed  up  and 
seized;  according  to  the  common  saying,  mohilia  non  habent 
sequelam.  Grot.  Introd.  bk.  2.  ch.  48.  §  17.  Consult,  en  Advys. 
consult.  196.  vol.  1.  Zypae.  Not.  Jur.  Belg.  de  pignor.  act.  in  fin. 
Christin.  vol.  1.  decis.  274.  And  the  property  of  the  second 
hirer  found  on  the  premises  leased  is  also  bound  to  the  first  lessor 


Franchen  (Kotze's  Repts.  page  255). 
There  the  court  held  that  a  piano 
and  a  few  other  articles  of  furni- 
ture, bought  by  the  emancipated 
daaghters  of  L.  with  their  own 
money,  and  brought  by  them  for 
their  exclusive  use  ^into  a  house 
hired  by  L.,  were  not  subject  to  the 
landlord's  hypothec  for  rent.  The 
daughters  supported  themselves 
by  acting  as  teachers  and  gover- 
nesses, and  were  residing  only 
temporarily  with  L.  But  in  Ulrich 
vs.  Tonkin  (2.  Juta.  319.)  the 
Supreme  Court  of  the  Cape  Colony 
held  that  furniture  bought  by  plain- 
tiff, who  was  of  age,  with  her  own 
money,  and  brought  into  a  house  in 
which  she  resided  with  her  mother, 
was  subject  to  the  landlord's 
hypothec  for  rent.  The  Court  ob- 
served, "  The  furniture  was  brought 
into  the  house  not  for  a  mere  tem- 
porary purpose,  but  with  the  object 
of  its  remaining  there  permanently. 
The  plaintiff  had  had  beneficial 
occupation  of  the  house  with  her 
mother,  and  brought  the  property 
permanently  there,  and  it  was 
clearly  subject  to  the  hypothec  of  the 
landlord."  This  decision  is  based 
on  Voet.  I.  c.  but  if  we  apply  the  rule 

K.D.L. II. 


laid  down  by  the  Dutch  Jurisconsult, 
and  adopted  by  Kersteman,  it  may 
be  a  question  whether  the  plaintiff 
ought  not  to  have  had  a  verdict,  for 
there  does  not  appear  to  have  been 
any  evidence  that  the  furniture  was 
brought  into  the  house  by  her  for  the 
use  of  the  hirer. 

Where  A.  let  a  piano,  upon  which 
his  name  was  afl5.xed,  at  a  monthly 
rental  to  the  tenant  of  a  certain 
house,  and  the  landlord  seized  all 
the  goods  in  the  house  for  rent  due 
by  the  tenant,  the  Court  held  that 
the  landlord's  tacit  hypothec  did  not 
extend  to  the  piano.  Lazarus  vs. 
Dore,  3.  Juta  Bep.  42.  Mackay  Bros. 
vs.  Cohen,  1.  Off.  Sep.  342. 

In  Crawly  vs.  Domany,  Buch.  Bep. 
1869.  p.  205,  the  same  Court  held 
that  the  landlord's  tacit  hypothec 
has  effect  over  the  separate  property 
of  a  wife,  married  by  antenuptial 
contract,  who  had  brought  separate 
property  (furniture)  into  a  house 
rented  by  the  husband,  and  in  which 
she  resided  with  him.  Here  the 
property  was  evidently  brought  per- 
manently into  the  house  for  the  joint 
use  of  husband  and  wife.  See  fur- 
ther on  this  subject,  Vervolg.  op  de 
Holl.  Consult,  cons.  65. — Tb.] 

7 
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to  the  amount  of  the  second  contract  of  hire.*  I.  11.  §  5.  de 
pignorat.  action,    [y.  Cons,  en  Advys.  vol.  5.  cons.  52. J  (n). 

It  has  been  held  by  the  Court  that  a  landlord,  having  on  his 
land  caused  fruits,  cattle,  and  moveable  property  of  his  tenant 
to  be  distrained,  has  likewise  in  the  country  a  right  of  preference, 
even  although  the  fruits  have  been  gathered  and  stored  away,  on 
all  moneys  arising  from  the  fruits,  cattle,  or  agricultural  imple- 
ments, for  his  hire  or  rent :  the  case  of  Jonhheer  Jeronymus  van 
Staalkerken  against  Adriaan  Vincent.  20.  Noveinber.  1607. 

Eighthly,  the  towns  on  the  property  of  their  administrators  for 
their  administration.  Neguzant.  de  pignoribus  4.  memh.  2.  part, 
princ.  num.  119.  Montan.  de  Tutelis.  cap.  31.  effect  2.  num.  29. 
Sande.  lih.  3.  tit.  12.  defin.  1.  text,  est  in  I.  4.  Cod.  ex  quib. 
caus.  Major.  I.  1.  et  I.  ult.  Cod.  quoquisque  ordine  conven.  I.  3. 
Cod.  de  jure  reipubl.  This  is  also  extended  to  other  sm.aller 
bodies;  as  churches,  hospitals,  orphanhouses,  poorhouses,  etc. 
arg.  I.  32.  Cod.  de  Episcop.  et  cleric,  junct.  Nov.  123.  per  quam. 
d.  I.  32.  circa  fin.  corrigitur.  Vid.  Ferd.  Vasq.  controvers .  part. 
2.  lib.  1.  cap.  9.  nuTn.  8.  9.  Wesemb.  parat.  ad  tit.  D.  in  quib. 
caus.  pign.  vel  hypoth.  num.  5.  Bacohov.  tract,  de  pignorib. 
lib.  1.  cap.  9.  nuTn.  3.  Vid.  Consult,  en  Advys*.  vol.  4.  cons.  364. 
8j-  365.  Which  is  also  allowed  to  the  East  and  West  India  Com- 
pany over  the  moneys  which  its  administrators  have  in  the 
company.  Octroy  or  grant  of  the  States  General,  20.  March. 
1602,  atrt.  32.  ^  3.  June.  1621.  art.  33.  (o). 

§  13.  Ninthly,  .the  ship  and  cargo  are  bound  to  the  master 
and  his  shipmates  for  their  freight  and  other  charges.  Wisbuys 
Zeerecht.  art.  57.  Ordon.  of  King  Philip.  31.  October.  1563.  tit. 
van  Schippers.  art.  13.  (p). 


*[See  Smith  vs.   Dirks.   3.    S.   C.  (n)   See  the   63rd   Article  of  the 

142  :   Friedlander  vs.   Croxford  and  Ordinance  for  the  D.  B.  K.  of  the 

Rhodes.  1.  S.  397  :  As  to  the  maxim  town  of  Amsterdam  of  the  year  1777. 

Mohilia    non   habent    sequelam    see  Costuym.  of  Rhineland,  art.  99.  to- 

Ant.  Matthaeus.   Parcemia.  vii.  and  gather  with  the  Author's  elaborate 

the  Nareede  to  the  Dutch  translation  notes  thereon,  and  the  Ohserv.  on  H. 

thereof :  A.  Burger.  Set  Becht  van  Grot.  Introd.  vol.  1.  p.  92. 

den  Verhuurder  na  vervoer  der  aan  (o)  Vide  Bellum  Juridicum,  casu 

zyn  voorregt  onderwerpen  goederen.  96.   and  the  HoU.   Consult,   vol.  6. 

32-52 :  Adams  vs.  Moclce.  23.  S.  C.  cons.  117. 

782.  Webster  vs.  Ellison.  1911.  App.  (p)  Vid.  H.  Grot.   Introd.  2.  48.  § 

Div.  73.— Te.]  19.  Holl.  Consult,  vol.  1.  cons.  196. 
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Tenthly,  tlie  ship  belonging  to  the  master  is  bound  to  the 
merchant  by  way  of  compensation  for  his  goods  sold  by  the 
master,  provided  the  merchant  takes  proceedings  within  a  year, 
and  if  the  ship  has  passed  into  the  hands  of  a  third  party,  there 
must  be  proof  by  means  of  the  shipmaster's  seal.  Wishuys 
Zeerecht.  art.  40.* 

Eleventhly,  a  factor  (has  a  tacit  hypothec)  on  the  goods  of  his 
principal,  for.  the  moneys  which  the  latter  owes  him,  or  he  has 
signed  for  on  account  of  the  principal.  Neostad.  decis.  Cur. 
Holland.  45.  Recueil  van,  de  Keuren  en  Costuymen  van  Amstel- 
dajn.  tit.  37.  aH.  24.  Consult,  en  Advys.  vol.  1.  cons.  203.  In 
like  manner,  a  partner  has,  by  reason  of  the  partnership  between 
the  partners,  a  right  of  preference  over  the  goods  of  the  partner- 
ship, not  merely  in  satisfaction  of  the  common  debts  of  the 
partnership,  but  also  for  his  share  iii  the  said  partnership.  Z.  27. 
I.  38.  §  1.  I.  63.  §  5.  I.  65.  §  14.  I.  67.  §  2.  D.  -pro.  socio.  Hector. 
Felix,  tract,  de  Societate.  cap.  31.  num.  24.  Consult,  en  Adyys. 
vol.  6.  cons.  6.  7.  8.  and  vol.  4.  cons.  284.  (g). 

§  14.  Twelfthly,  a  wife  upon  the  property  of  her  husband  in 
security  of  that  which  she  brought  into  the  marriage.  I.  unic. 
§  1.  Cod.  de  rei  uxor.  act.  I.  12.  Cod.  qui  pot.  in  pignor. 
Placaat  4.  October.  1540.  art.  6.  in  fin.  which,  with  reference  to 
the  property  brought  in  by  the  wife,  is  by  some  extended  so  far 
that  she  ought  to  enjoy  a  right  of  preference  before  all  other 
tacit  or  special  older  hypothecs  and  mortgages,  in  satisfaction  of 
the  property  so  brought  in  by  her.  per  d.  I.  12.  Cod.  qui  pot.  in 
pignore.  Of  this  a  good  illustration  is  afforded  by  the  Schepenen 
of  the  town  of  Leyden  on  the  22.  March.  1641.  in  favour  of 
Odilia  Bets,  widow  of  Mr.  Marten  van  Egmond,  who  held  that 
she  had  right  of  preference  before  his  orphan  children  for  their 
mother's  portion  and  inheritance,  of  which  the  said  van  Egmond 
had,  as  father  and  guaiflian,  remained  in  possession.  But  by 
the  majority  of  our  modern  writers,  who  have  written  on  our 
customs  and  laws,  this  has  been  altogether  rejected  as  being  in 
prejudice  of  third  parties,  and  has  been  so  far  disregarded,  that 

*[Cf.  Grot.  2.  48.  §  20. — Tb.]  in  solidum.  vid.  Eandv.  van  Amst. 

(g)  That  is  when  the  other  partner  p.   508.  ;   or   also  if   we  understand 

is  privately  insolvent,  and  not  in  his  here  by  partners  co-shipowners,  vid. 

capacity  as  socius,  since  it  is  notis-  ante,  ch.  2.  §  9.  note  (I). 
siTni  Juris  that  each  partner  is  bound 
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a  wife  for  property  brought  in  by  her  on  marriage  has  only  equal 
right  with  other  tacit  or  special  mortgages,  among  which  the 
oldest  takes  precedence.  See  Gloss.  &  DD.  in  d.  I.  12.  Cod.  qui 
pot.  in  pignor.  Sneiduin.  ad  §  29.  instit.  de  act.  nuin.  58. 
Anton  Fab.  ad  Cod.  eod.  tit.  defin.  16.  Andr.  Gail.  lib.  2.  obs. 
25.  num.  10.  They  give  as  the  reason  for  this,  that  the  pre- 
ference of  the  wife  afforded  her  by  law  cannot  prejudice  or  take 
away  from  another  the  right  which  he  had  previously  obtained 
by  contract.*  arg.  I.  2.  §  Si  qui  a  principe.  D.  Ne  quid  in  loco 
public.  [And  it  has  been  held  by  the  Supreme  Court  that 
women,  not  only  with  reference  to  their  Douarie,  but  also  with 
regard  to  the  morning  gifts,  t  have  no  preference,  but  are 
postponed  after  all  other  creditors.  Not.  ad  Neost.  de  pact, 
anten.  dec.  10. j 

And  it  must  be  observed  that  this  takes  place  among  us,  not 
further  or  otherwise  than  only  where,  during  marriage,  profit 
and  loss  have  been  excluded,  or  where  the  wife,  having  exercised 
her  own  free  choice,  has  after  the  death  of  her  husband  given  up 
the  community;  Neostad.  de  pact,  antenupt.  obs.  9.  10;  Grot. 
Introd.  bk.  1.  ch.  5.  §  24.  n.  40. ;  or  where  the  husband,  having 
by  antenuptial  contract  been  specially  prohibited  from  alienating 
the  property  brought  in  by  the  wife,  Neostad.  diet,  tractat. 
observ.  21.  Grot.  Introd.  I.  c.  num.  39.+  has  nevertheless,  with- 
out the  knowledge  and  consent  of  the  wife,  alienated  any  of  her 
property.  But  if  the  wife,  having  retained  and  reserved  the 
possession  and  administration  of  her  own  property,  knowingly 
permits  her  husband  to  receive  her  money,  she  will  not  after- 
wards be  able  to  avail  herself  of  the  said  privilege,  just  as  if  she 
had  by  a  contrary  stipulation  renounced  the  same;  for  she  could 
have  prevented  him  from  receiving  and  administering  her  pro- 
perty.    See  Grot.  Introd.   bk.  1.   ch.  5.    §   24.  in  these  words: 

*[Iii  regard  to  her  dote,  there  is  an  f  {Douarie — a  marriage  gift  pro- 
opinion  in  the  Advysloek.  supported  mised  as  a  provision  for  widowhood, 
by  a  decision  of  the  Court  of  Hoi-  Morning  gift  (rrvorgengave) — a  gift 
land,  that  a  wife  has  a  legal  which  it  was  customary  for  the  hus- 
hypothec  on  the  property  of  the  band  to  make  on  the  day  after  the 
estate,  and  will  be  preferred  to  other  marriage,  as  the  reward  of  chastity, 
creditors  not  having  an  older  or  prior  See  further,  v.  d.  Keessel.  Th.  258. 
right.  Neerl.  Adv.  Bk.  vol.  4.  Cons.  259.  et  infra,  chapter  24.  §  13. — Tb.} 
240.  and  decision  there  mentioned. —  +[Cf.  v.  d.  Keessel.  Th.  92.  et 
Tk.]  infra,  ch.  24.  §  4.— Tb.] 


.■c^*"^4^ 


and  if  he  attempt  to  alienate  or  encumber  such  property  sfig—  " 
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may  judicially  interdict  him."  But  whether,  and  to  what 
extent,  such  an  (antenuptial)  agreement  can  exist  to  the  preju- 
dice of  a  third  party  will  he  discussed  later  on  in  the  chapter  on 
Antenuptial  Contract  (r). 


(r)  It  is  also  worthy  of  remark  on 
this  subject,  that  a  wife  by  virtue  of 
her  antenuptial  contract,  whereby 
are  duly  reserved  to  her  the  right  of 
dowry,  legal  hypothec,  and  prefer- 
ence, cannot,  however,  according  to 
practice,  maintain  a  right  of  prefer- 
ence upon  the  goods  and  effects  be- 
longing to  a  partnership,  of  which 
her  husband  was  a  partner ;  nor  upon 
the  proceeds  thereof ;  the  reason  of 
this  is  not,  as  very  many  suppose, 
that  she  has  only  by  reason  of  her 
antenuptial  contract  an  action  ex 
stipulatu,  for  if  the  law  had  not 
conceded  to  her  a  legal  hypothec  she 
would  altogether  have  had  no  pre- 
ference whatever  ;  but  because,  she 
has  no  action  or  legal  hypothec 
against  the  property  of  the  partner- 
ship, which  forms  a  separate  corpus 
with  which  she  has  never  contracted. 
However,  in  my  opinion,  we  would 
erroneously  infer  from  this  that  the 
wife  of  one  of  the  partners  has  like- 
wise no  right  of  reclamation  (re- 
clame), as  regards  property  brought 
in  by  her  (on  marriage),  in  the 
aggregate  or  mass  of  the  effects  be- 
longing to  the  bankrupt-shop  or 
business  and  found  in  natura;  for, 
although  she  is  not  a  creditor  of  the 
partnership,  she  is  entitled  to  no 
lesser  right  than  belongs  to  all 
owners  of  everywhere  following  up 
and  vindicating  property  alienated 
without  their  knowledge  or  consent, 
afllictae  non  est  addenda  afflictio. 
With  respect  to  Douarie,  which  the 
scholiast  has  again  mentioned  very 
cursorily,  the  following  ought  still 
to  be  noted ;  viz.,  that  the  writers  of 
the  Ohservatien  on  the  Introduction 
of  Grotius  having,  according  to  their 


commendable  practice,  properly  dis- 
tinguished Douarie  from  morning 
gifts  with  our  Author,  post,  hk.  4. 
ch.  24.  §  13.  further  rightly,  and  in 
accordance  with  law,  observe,  that 
Douarie  is  in  no  way  preferable  to 
the  legitimate  portion  of  the  chil- 
dren, for  Douarie  must  be  regarded 
not  as  a  debt  of  the  estate,  as. the 
great  Bynkershoek.  quaest.  Jur. 
priv.  lit.  2.  ch.  7.  regards  it ;  but  as 
a  profit,  and,  therefore,  the  legiti- 
mate portion  ought  first  to  be  paid 
out.  vid.  Segts.  Ohserv.  38.  vol.  3. 
The  doctrine  of  Roseboom.  Costu. 
van  Amst.  cap.  24.  art.  4.  and  the 
words  of  the  Placaat  of  4.  October, 
1540.  are  moreover  inter  alia  fully 
applied  and  cited  ,by  them.  The 
supplement  ad  vol.  3.  ad.  d.  ohs. 
seems  to  me  so  forcible  that  I,  hav- 
ing entertained  a  contrary  opinion, 
have  entirely  abandoned  my  former 
view,  and  will  accordingly,  for  the 
benefit  of  others,  state  here  the 
material  portion  of  this  supple- 
ment. "It  is  argued  on  this  wise: 
the  Douarien  stipulated  for  by 
antenuptial  contract  are  absolutely 
to  be  considered  as  aes  alienum,  as 
being  a  debt  arising  from  an  agree- 
ment or  contract  made  between  two 
persons,  whereby  the  one  binds  him- 
self in  the  event  of  the  intended 
marriage  being  completed  to  leave 
at  his  death  a  certain  sum  for  the 
other,  and  hence  this  contract  begets 
an  obligation  for  due  performance 
thereof,  wherewith  the  estate  is  en- 
cumbered, just  as  with  other  debts 
as  a  pactum  de  donando,  which  is 
indeed  prius  voluntatis  sed  postea 
necessitatis.  But  the  solution  comes 
to  this  :   that  Douarien,  being  first 
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§  15.  Lastly,  all  legatees  and  fideicommissaries  on  the  pro- 
perty of  the  deceased  for  satisfaction  of  the  legacies,  etc.  §  2. 
Inst,  'de  legal,  and  the  property  burdened  (with  fideicOTnmissuTn) 
I.  1.  Cod.  comnnun..  de  legat.  And,  accordingly,  all  fideicom- 
missary  heirs  have  the  right  of  claiming  on  eviction,  and  obtain- 
ing their  inheritance  out  of  such  immoveable  property  as 
belonged  to  the  estate  of  the  deceased,  although  it  be  in  the 
possession  of  a  third  person,  or  has  been  even  further  alienated ; 
and  with  respect  thereto  they  are  preferred  before  all  others. 
d.  legih.  Which  being  very  hard  as  regards  a  third  person,  who 
possesses  such  property  bona  fide,  it  was  enacted  by  Plac.  of  the 
States  of  Holland.  30.  July.  1624.  that  no  clausule  of  fideicom- 
missuTn,  substitution,  prohibition  of  alienation,  or  of  any  other 
similar  incumbrance,  of  immoveable  property,  or  hypothecated 
rents,  inserted  in  any  will,  codicil,  antenuptial  contract,  division, 
donation  inter  vivos,  causa  rrwrtis,  or  any  other  agreement, 
should  have  right  of  hypothec  unless  the  same  has  been  notified 
at  the  place  and  to  the  Court  where  the  said  immoveable  property 
is  situate  and  the  rents  are  fixed.  But  on  account  of  the  right  of 
minors,  who  in  such  cases  usually  intervene,  and  upon  other 
grounds,  the  teame  has  been  found  contradictory,  and  could  not 
very  well  be  brought  into  practice ;  so  that  it  has  again  entirely 
fallen  into  disuse,  and  it  has  even  been  held  in  contradi'ctorio 
judicio  that  it  has  no  effect  («). 

regarded  only  after  all  the  creditors,  when  the  Douarie  is  promised  the 
even  the  concurrent  ones,  have  been  children  are  yet  unborn ;  but  how 
satisfied,  it  follows  that  they  are  then  is  the  chapter  de  inofficiosis 
erroneously  classed  in  the  rank  of  dotihus  to  be  explained?  The  dowry 
such  an  aes  alienum  which  must  is  also  promised  in  futurum  and 
even  operate  to  the  prejudice  of  a  indeed  at  such  time  when  the  chil- 
third  party.  Accordingly  there  must  dren  are  born."  Finally,  we  may 
be  in  law  another  class  under  which  also  observe  that,  according  to  the 
the  same  are  to  be  placed,  to  wit,  opinion  of  the  lawyers,  the  above- 
that  of  Donees.  The  wife,  who  has  mentioned  privilege,  belonging  to 
acquired  the  Douarie  titulo  lucra-  wives  in  the  estate  of  their  hus- 
tivo,  can  proceed  as  donee  against  bands,  does  not  exist  among  the 
her  husband  or  his  heirs  as  Vonator.  Jews,  and  that  accordingly  a  Jew- 
Now  this  being  so,  the  conclusion,  ish  woman,  by  virtue  of  the  Ketuha, 
in  our  view,  is  very  simple,  that  the  has  no  preference  above  or  together 
legitimate  portion  has  preference  with  other?  in  the  insolvent  estate 
before  the  Douarie,  since  no  doha-  of  her  husband.  See  Advysh.  vol.  2. 
tion  can  take  place  in  fraudem  legi-  cons.  152.  and  vol.  3.  p.  416. 
time,  etc.  The  President  Bynkers-  (s)  This  Placaat,  according  to 
hoek   says   in   answer   to  this   that  Van   der  Schelling,   had  long  since 
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§  16.  At  Amsterdam  there  is  a  statute,  and  as  it  seems  the 
practice  obtains  there,  in  favour  of  commerce,  that  a  simple 
restriction  inserted  in  testaments,  codicils,  or  other  last  wills  (for 
instance,  that  the  property,  which  the  testator  may  happen  to 
leave,  shall  at  no  time  pass  away  or  be  alienated  from  his  blood 
relations  and  the  like),  does  not  prevent  the  heirs  of  such  testator 
from  profitably  or  of  necessity  selling  or  alienating  the  property 
left  them  under  such  clause,  in  order  with  the  proceeds  thereof 
to  keep  up  thein  trade  or  pay  their  debts,  as  well  as  of  disposing 
thereof  by  last  will  as  they  may  deem  fit;  of  which  a  turbe  was 
appointed  on  the  27;  August.  1597,  and  which  is  still  so  observed. 
See  Recueil  van-  de  Keuren  van  Amsterdam,  by  Gerard  Rose- 
boom,  cap.  44.  art.  7. 

§  17.  Among  several  holders  of  hypothec,  or  mortgages, 
having  equal  right,  the  oldest  always  has  the  preference,  accord- 
ing to  the  saying,  he  who  comes  first  grinds  first.  I.  2.  4.  7.  8.  11. 
Cod.  qui  pot.  in  pignor.  I.  10.  11.  D.  eod.  Among  which  tacit 
hypothecs  have  in  every  respect  the  same  effect  and  right  as 
special  mortgages.  Z.  8.  9.  D.  qui  pot.  in  pignor.  I.  2.  Cod.  de 
privileg.  fisci.  Neostad.  Cur.  Holl.  decis.  35. 

§  18.  A  special  mortgage  of  immoveable  property  always  has 
the  preference  before  a  general  mortgage  of  all  kinds  of  property, 
even  although  it  be  of  older  date.  Contra  I.  2.  D.  Sf  I.  9.  Cod. 
diet.  tit.  Politic.  Ordon.  art.  35.*  But,  if  any  one  has  on  the 
same  day  passed  two  mortgages  of  equal  right,  a  question  may 
arise  which  of  the  two  has  preference  before  the  other.  And  it 
is  considered  that  the  one  which  is  first  registered  in  the  book 
must  have  priority,  provided  proper  book  and  registration  have 

been  under  deliberation,  but  upon  a  reclamation  on  the  immoveable  pro- 
proposal  by  the  towns  of  Amsterdam  perty  coming  encumbered  out  of  the 
and  Rotterdam  its  operation  was,  estate  of  the  testator,  even  although 
shortly  after  publication,  postponed,  such  property  be  in  the  possession  of 
and  it  remained  in  disuse,  although  a  third  or  further  party ;  unless  it 
the  Court  subsequently  advised  that  has  been  sold  upon  proper  letters  of 
it  ought  to  be  put  into  force,  vid.  special  grant,  or  appointment, 
Besol.  Holl.  19.  Febr.  15.  Jul.  1596.  according  to  Besol.  Holl.  16.  Martii. 
7.  Dec.  1626.  15.  May.  1658.  n.  pp.  1620.  28.  Fehry.  1635.  after  hearing 
Edict  van  Alh.  en  Isab.  1611.  art.  15.  the  parties  interested,  vid.  Zurck. 
and  Anselm.  ibi  Wezel.  ad.  Nov.  A.  tit.  fldeieommissen.  art.  12.  which 
1659.  art.  39.  Whence  it  appears  addition  h.  1.  seems  very  necessary, 
that  a  fideicommissary  heir  has  an  *  [C/.  Voet.  20.  1.  14.  and  20.  4. 
undisputed  right  of  preference  and  28.  :  Van  der  Keessel.  Th.  436. — Ta.] 
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been  kept  thereof,  for  the  privilege  (of  priority)  may  depend  upon 
an  hour,  yea  even  upon  a  moment.  See  Joan  a  Sande.  lih.  3. 
tit.  12.  defin.  16.     Mornac.  ad.  Rubric.  D.  qui  pot.  in  pignores. 

Except  at  Amsterdam,  where  by  special  grant  of  8.  March, 
1598.  the  Roman  law  is  followed  in  so  far,  that  there  no  distinc- 
tion is  made  between  general  and  special  mortgage,  but  he  who  is 
first  has  priority.  Grot.  Introd.  bJe.  2.  ch.  48.  §  49.  of  which 
more  fully  hereafter  (t). 

§  19.  General  mortgage  has  preference  before  all  other 
unsecured  debts.  Politic.  Ordon.  art.  35. 

But  whether,  and  to  what  extent,  general  mortgage  applies 
against  a  third  person  in  possession  may  with  some,  be  a  moot 
point  (u) ;  and  on  this  point  it  was  enacted  by  Statutes  of  Leyden 
in  the  year  1483,  art.  71.  that  a  possessor  of  any  houses  or  plots 
of  building  land  (erven)  through  special  title  of  sale,  shall  not 
be  released  from  any  general  charges  upon  the  said  houses  or 
erven,  unless  where,  for  the  period  of  three  years,  he  has 
possessed  the  acquired  house  or  erf  bond  fide  and  peaceably,  with- 
out having  been  disturbed  or  admonished  by  those  who  might 
have  advanced  a  right  of  general  hypothec  upon  the  property 
bought.  But  inasmuch  as  the  daily  customs,  and  general 
placaats  and  ordinances,  give  to  all  purchasers  of  immoveable 
property  the  right  of  special  mortgage,  and  secure  them  as  it 
were  in  full  ownership,  before  all  others  not  possessing  equal 
right  of  special  mortgage,  provided  the  transfer  thereof  has  been 
made  before  the  Court  of  the  place  where  the  property  is 
situated,  Plac.  van  den  Kayzer,  9.  May.  1529.  and  in  addition 
the  40th  penny  of  the  purchase  price  or  actual  value  thereof  has 
been  paid  for  the  benefit  of  the  State,  Plac.  van  de  Staaten  den 
22.  December.  1598.  such  local  statute  as  above  mentioned  cannot 
very  well,  contrary  to  the  general  placaats  and  customs,  take 
away  the  right  of  a  third  party,  except  where  the  same  has  been 
formally   Approved   by  the   States;   as   I   have   often   seen   such 

(t)    Vid.     §    20.     and    my    note  proved   that   the   property   tempore 

thereon.  constitutae   hxjpothecae   belonged  to 

(«)  Vid.  Mattheus  de  auctionihus.  the  debtor  if  we  wish  to  proceed 
pag.  m.  255.  A.  in  eens.  for.  lih.  4.  effectually  against  the  third  or  fur- 
cap.  11.  n.  13.  &  14.  and  't  vervolg  ther  possessor.  Conf.  van  der  Schell- 
on  de  IIoll.  Consult,  p.  162,  add.  inq  ad  Cod.  Bat.  in  voce  Preferentie. 
Groenewegen  in  not.  ad  Grot.  h.  t.  §  3.  p.  876. 
n.    29.    but    it    must   especially   be 
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ordinances  of  towns,  which  are  opposed  to  the  rights  of  third 
persons  or  the  general  law  of  the  country,  ignlored  and  set  aside  by 
the  Court.  And  concerning  this  matter  it  was  on  the  last  day  of 
June,  1609,  in  the  ease  of  Reyer  Boot  vs.  Cornells  Florisz.  and 
in  the  case  of  Catharina  Comelis  vs.  Jacoh  Christiaanz.  Molswyli. 
23.  July.  1612.  and  likewise  in  the  case  of  Jacoh  Cornelisz.  Faas 
vs.  Dingvian  Maartensz.  4.  Decemb.  1615.  held  by  the  Court  that 
general  mortgage  binds  no  further  than  the  property  that  remains 
with  the  debtor.  See  also  hereon  a  certain  opinion  of  Hugo 
Grotius.  Consult.  ^  Advys.  Rotterdam  Srd  vol.  cons.  174. 

With  respect  to  moveable  property,  there  is  no  doubt  that  so 
soon  as  it  comes  by  proper  title  into  the  possession  of  a  third 
party,  according  to  the  custom  of  these  countries,  it  passes  com- 
])letely  to  him  by  virtue  of  the  maxim  Tnobilia  non  habent  seque- 
7am,  that  is,  moveables  cannot  be  followed  up;  (and  this  is  so) 
whether  the  moveable  property  has  actually  been  handed  to  the 
(third  party),  or  has  been  made  over  to  someone  by  a  deed  of 
delivery  or  legal '  transfer,  even  although  he  has  allowed  the 
transferor  to  retain  possession  of  the  property  precario,  that  is,  on 
sufferance,  and  this  has  been  expressly  stated  in  the  deed  of 
transfer ;  so  that  over  moveable  property  which  has  (thus)  been 
transferred  and  otherwise  made  over  no  right  of  prior  or  tacit 
mortgage  exists.*     See  Grot.  2.  48.  §  29.  and  the  Turbe  taken  at 

*  [The  language  of  the  text  is  (and  see  §  20.  of  the  text  in  medio). 
somewhat  obscure,  but  regard  being  Grotius  gives  it  as  his  clear  opinion, 
had  to  the  turbe  in  the  3rd  (Rotter-  that  the  legal  hypothec  of  a  minor 
dam)  volume  of  the  Consultations,  must  be  preferred  to  a  subsequent 
cons.  174.  to  which  the  Author  re-  special  mortgage  by  deed  unaccom- 
fers,  his  meaning  is  evidently  this  :  panied  by  delivery,  in  so  far  as  con- 
that  a  general  conventional  mort-  cems  the  moveables  mortgaged, 
gage,  or  a  tacit  hypothec,  will  not  which  are  still  in  possession  of  the 
prevail  against  a  third  party  to  whom  debtor  and  guardian,  for  no  delivery 
the  debtor  has  actually  handed  the  takes  place  where  the  debtor  keeps 
moveable  property  in  security  of  a  the  goods  at  his  house,  even  although 
debt,  or  to  whom  he  has  by  deed  of  he  declares  that  he  will  merely  use 
transfer  made  over  the  moveables,  the  goods  precario,  or  at  the  dis- 
but  by  virtue  of  a  clause  in  the  deed  posal  of  the  person  whom  he  wishes 
continued  in  possession  thereof  pre-  to  secure  thereby,  for  this  cannot  be 
carlo,  i.e.  with  the  permission  of  the  called  a  delivery.  Grotius  likewise 
transferee  or  third  party.  The  latter  says  that  where  the  purchaser,  or 
part  of  this  proposition,  based  on  third  party,  obtains  property  with 
the  Turbe  above  mentioned,  is  how-  a  hnowledge  that  they  had  been 
ever  untenable,  as  Grotius  in  the  pledged,  he  has  no  greater  right  in 
same  consultation  has  pointed   out  regard   to    them    than    the    pledgor 
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Amsterdam  on  the  last  day  of  May,  1631,  and  mentioned  in  the 
Consult.  ^-  Advys.  Srd  Rotterdam  vol.  cons.  174. 

Except,  however,  bottomry  bonds  (Bylhrieven  or  waterletters)* 
on  a  ship  already  built,  or  yet  to  be  built,  in  security  of  the 
moneys  advanced  upon  the  said  ship,  or  even  for  payment  of  the 
■wood  of  which  the  ship  is  made.  For  which  the  said  ship  is 
understood  to  be,  and  to  continue  bound,  even  although  it  has 
passed  into  the  possession  of  a  third  party :  per  I.  18.  §  2.  3.  D. 
de  pign.  act.  This  is  also,  according  to  the  customs  of  Rhine- 
land,  the  practice  there  in  the  case  of  cows,  horses,  &c.,  sold,  if 
such  be  specially  agreed  upon.  See  Costuyvien  in  Rhineland 
art.  48. 

§  20.  Public  instruments,  such  as  notarial  obligations  and 
others,  have  in  law  with  their  mortgage  the  same  right  over 
moveable  property  as  a  special  mortgage  of  immoveable  property, 
and  are  preferred  to  simple  writings.  I.  scripturas  11.  Cod.  qui 
pot.  in  pignor.f  but  over  immoveable  property  they  confer  no 
right :  placaat  of  the  Emperor,  9.  May,  1529.  Neostad.  decis. 
Cur.  Holland.  29.  So  that  the  mortgage  of  immoveable  property 
by  notarial  deed  (ohligatie),  customary  among  notaries,  has  no 
validity  (x). 

But  by  Placaat  of  5.  February,  1665.  it  was  enacted  that  no 
mortgages,  whether  general  or  special,  and  howsoever  they  may 
be  called,  shall  have  any  preference  either  on  moveable  or 
immoveable  property,  actions,  or  claims,  unless  the  40th  penny 
thereof  shall  have  been  paid  at  the  time  of  granting  the  said 
mortgages,  and  likewise  Notarial  obligations  and  (Notarial) 
mortgages  of  whatever  kind;  except  only  mortgages  of  the 
Orphan  Chamber,  legal  hypothecs,  bottomry  bonds,  and  simple 
pledges  of  moveables  delivered  to  the  creditors  (panden  ter 
minne) ;  so  that,  according  to  the  said  Placaat,  such  preference 

himself.       This    opinion    has     fre-  vanced  for  the  building  or  repairing 

quently  been  approved  and  acted  on  of  ships,     vid.  Grot.  Introd.  2.  48. 

by    the    Courts    in    South    Africa.  13. — Tb.] 

In    the    3rd     (Rotterdam)    volume  t[C/.  Grot.  Introd.  2.  48.  28.  and 

of  the  Consult.  &  Advys.  there  are  30.       Tatham  vs.    Andree,    1   Moo. 

no  less  than  74  opinions  of  Grotius  P.  C.  Ga.  N.  S.  386. — Tr.] 
on  various  points  of  law.     See  De  (x)  Vid.  Turbe  of  4.  and  6.  April. 

Bruyn's  Opinions  of  Grotius. — Tb.]  1622.  Handv.  p.  536.    [Loen.  Beds. 

.;*[These    are   documents   given   to  Cas.  XXV J.  et  Boel  ad  tioen.  Beds. 

secure  the  repayment  <Jf  money  ad-  XVII.  p.  123.  Voet.  20.  1.  10. — Tb.] 
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sliall  no  longer  liave  effect  unless  the  40th  penny  thereof  shall, 
as  in  the  case  of  immoveable  property,  have  been  paid.  But  as. 
the  said  Placaat  was  alone  introduced  on  account  of  the  mort- 
gages at  Amsterdam,  where  according  to  a  grant  extended  to  that 
town  on  8.  March,  1598.  general  mortgages  had  the  same  right  as 
special,  whence  nothing  else  but  general  mortgages  are  executed 
there,  which  are  there  called  Schepenkennissen  ;*  and  as  the  right 
of  the  40th  penny  was  thereby  rendered  nugatory,  Notarial  deeds 
{ohligatien)  over  moveable  property  were  expressly  inserted  to 
satisfy  the  people  of  Amsterdam,  who  otherwise  would  not  admit 
the  said  Placaat.  But  that  the  same  is  not  observed,  viz.,  that 
the  40th  penny  thereon  should  be  paid,  we  may  infer  from  this  : 
that  the  former  right  of  preference  of  Notarial  ohligatien,  and 
other  public  instruments,  is  tacitly  admitted  in  the  same  way  as 
was  understood  in  the  case  of  registration  of  property  bound  by 
fideicommissum  and  other  legal  hypothecs,  prescribed  by  Placaat 
of  1624,  under  penalty  of  loss  of  preference ;  for,  not  having  been 
observed  in  practice,  the  former  right  was  again  admitted  and 
restored  (y). 

But  among  us  Notarial  deeds  (ohligatien)  and  mortgages  of 
moveable  property  bind  no  further  than  the  goods,  which  remain 
in  the  possession  of  the  debtor,  according  to  the  rule  mobilia  non 
hahent  sequelam.  So  that  if  the  property  has  by  actual  acquisi- 
tion come  into  the  possession  of  a  third  party,  it  will,  according 
to  the  custom  of  this  and  neighbouring  countries,  be  free  and 
unaffected  by  the  mortgage,  as  may  be  seen  in  the  Zrd  vol.  of  the 

*lSchepen1cennis,      i.e.      a     deed  their  High  Mightinesses  the  States 

passed  before  or  with  the  knowledge  of  Holland  and  West  Friesland  of 

(kemds)   of   the  magistrates   (Sche-  5  February,  1665.   Gr.  plcb.  vol.  3. 

penen)  of  the  town. — Tb.]  fol.  1005.  inasmuch  as  this  placaat 

(y)  That  the  40th  penny  on  gen-  affords  not  the  slightest  ground  for 
eral  mortgages  has  never  been  paid  such  a  statement.  The  reader  is  re- 
in this  town,  and  that  our  Author  ferred  for  further  information  on 
has  accordingly  here  committed  an  the  doctrine  of  van  Leeuwen  to  Soel 
error,  is  pointed  out  by  Mr.  Boel  in  I.  c'  pag.  seqq.  The  Author  also 
his  note  to  Loen.  Beds,  and  Ohserv.  states  in  his  cens.  for.  1.  lil.  4.  p.  7. 
cas.  17.  p.  119,  and  it  is  surprising  n.  9.  that  general  mortgages  are  only 
that  Chief  Justice  Schorer  in  notis  granted  and  passed  before  the  Judge 
ad  manuduct.  E.  Grotii.  p.  428.  n.  under  whose  jurisdiction  the  con- 
49.  like  our  Author,  considers  the  tract  is  entered  into,_  but  this  is  an 
Grant  of  8  March,  1598.  abolished  error.  vid.  Voet  in  Comm.  ad 
and    cancelled    by    the    Placaat    of  Digest,  tit.  de  pign.  et  hyp.  n.  10. 
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Consult.  8f  Advys.  consult.  174.  n.  1.  Sf  3.*     But  in  EMneland 
according  to  the  principle  of  the  written  laws  :  arg.  I.  1.  ^  1.  D. 


*  [A  pledge  of  moveables  by  Nota- 
rial deed,  duly  registered  but  un- 
accompanied by  delivery,  is  valid 
not  only  against  the  debtor,  but  also 
gives  the  pledgee  a  right  of  prefer- 
ence against  concurrent  creditors. 
Francis  vs.  Savage  &  Bill, .  Nov. 
1882,  2.  Kotz6,  Rep.  33.  But  a 
registered  notarial  bond  of  move- 
ables, which  have  not  been  delivered 
to  the  pledgee,  is  of  no  force  as 
against  an  attachment  of  the  move- 
ables by  an  execution  creditor.  In 
re  Woecke,  1  Menz.  554.  Mangold 
Bros.  vs.  Eskell,  3  S.  C.  48.  In 
Hare  vs.  Trustee  of  Heath,  3  S.  C. 
32.  the  Supreme  Court  of  the  Cape 
Cblony  held,  that  a  prior  bond 
specially  hypothecating  certain  land 
and  containing  the  general  clause 
hypothecating  all  the  moveable  and 
immoveable  property  of  the  mort- 
gagor, is  preferent  in  insolvency, 
upon  the  moveables  of  the  insolvent 
estate,  to  a  subsequent  bond  speci- 
ally hypothecating  the  same  land, 
and  also  specially  hypothecating 
certain  moveables  of  which  no  deliv- 
ery had  been  made  by  the  insolvent 
to  the  mortgagee. 

The  same  Court  also  held,  that 
although  a  mortgagor  of  land  cannot 
by  a  subsequent  lease  confer  on  the 
lessee  any  rights  which  shall  conflict 
with  those  of  the  prior  mortgagee, 
yet  the  lessee  would  be  entitled  to  a 
preference  for  his  improvements  on 
the  land  (where  in  the  lease  there  is 
a  clause  to  this  effect)  to  the  amount 
by  which  the  improvements  have 
enhanced  the  value  of  the  land.  De 
Villiers,  C.J.,  expressed  himself  as 
follows:  "Now,  without  expressing 
any  opinion  as  to  the  rights  of  a 
lessee  under  a  lease  executed  by  the 
mortgagor  before  the  date  of  the 
mortgage,  I  am  quite  prepared  to 
support  the  arguments  of  the  plain- 


tiff's counsel  to  this  extent,  that  the 
mortgagor  of  land  cannot  by  a  sub- 
sequent lease  confer  on  the  lessee 
any  rights  which  shall  conflict  with 
those  of  the  prior  mortgagee.  But 
it  does  not  follow  that  a  mortgagor 
cannot  lease  the  land  without  the 
consent  of  the  mortgagee,  for  by  our 
law  the  mortgage  confers  no  rights 
of  property  upon  the  mortgagee  but 
a  mere  jus  in  re  aliend.  In  case  of 
the  insolvency  of  the  mortgagor, 
the  usual,  and  in  my  opinion  the 
proper  course  has  hitherto  been  for 
the  trustee,  first  of  all  to  offer  the 
land  for  sale  provisionally  subject  to 
the  lease,  and  if  the  offer  is  not 
sufficient  to  cover  the  mortgages, 
then  to  seU  the  land  free  from  the 
lease.  The  lessee's  rights  are  in  this 
manner  preserved  only  so  far  as 
they  do  not  conflict  with  those  of 
the  mortgagees.  J/  under  the  eon- 
tract  of  lease  the  lessee  is  entitled 
to  compensation  for  improvements 
made  hy  him  upon  the  land,  he  ought 
not  to  be  placed  in  u  worse  position 
in  regard  to  the  mortgagee,  than  if 
he  had  been  a  trespasser  who  made 
the  improvements  in  the  bond  fide 
belief  that  he  was  the  owner  of  the 
land.  The  rights  of  the  mortgagee 
are  fully  protected,  if  the  lessee's 
claim  for  compensation  is  limited  to 
the  amount  by  which  the  improve- 
ments have  enhanced  the  value  of 
the  land.  It  will  of  course  lie  upon 
the  defendant  to  prove  the  value  of 
the  improvements,  but  it  is  clear 
that,  to  the  extent  of  such  value  his 
plea  setting  up  his  claim  for  com- 
pensation is  a  good  one."  Dreyer's 
Trustee  vs.  Lutley,  3  S.  C.  61.  Sup- 
pose now  that  A.  holds  a  mortgage 
bond  for  £1200  over  Blackacre, 
mortgaged  to  him  by  B.,  who  subse- 
quently leases  Blackacre  to  C,  upon 
condition  that  C.   shall  be  compen- 
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de  Salv.  interdict,  junct  §  41.  Instit.  de  rer.  divis.  it  is  on  the 
contrary  observed,  that  if  a  person  buys  any  moveable  property 
and  passes  a  bond  [ohliffatie)  for  the  price  thereof,  specially 
binding  as  a  mortgage  the  property  purchased,  the  bondholder 


sated  for  aU  buildings  erected  on  the 
land.  A.  having  obtained  judgment 
on  his  bond,  Blackacie  is  sold  in 
execution  and,  owing  to  general 
commercial  depression  and  conse- 
quent low  state  of  the  property- 
market,  only  realises  £1000.  C. 
proves  that  the  house  he  has  built 
on  Blackacre  cost  £1200,  and  has  en- 
hanced the  value  of  the  land  to  the 
amount  of  at  least  £1000.  Will  the 
claim  of  the  mortgagee  or  lessee  be 
preferent  on  the  proceeds  of  sale  and 
to  what  extent?  Applying  the  rule 
above  laid  down  by  the  learned 
Chief  Justice  it  seems  that  we  will 
arrive  at  an  unsatisfactory  result. 
Ought  a  subsequent  lessee  to  be 
placed  in  the  same  position  against 
the  prior  mortgagee  as  a  iona  fide 
possessor  would  be?  If  the  lessee 
has  made  improvements  without 
stipulating  for  compensation,  it  is 
clear  he  has  no  claim  whatever  for 
these  improvements.  Why  then 
should  he  be  in  a  better  position 
quoad  the  prior  mortgagee  where  he 
has  stipulated  for  compensation  in 
the  lease?  The  lessee  is  either  a 
bona  fide  possessor  in  both  cases  or 
he  is  such  in  neither  case.  The  mere 
stipulation  to  be  allowed  for  im- 
provements cannot  alter  the  legal 
character  of  the  lessee '^s  possession. 
But  a  lessee,  says  Grotius.  2.  2.  §  3. 
&  10.  is  not  such  a  bond  fide  pos- 
sessor, for  he  knows  that  the  land 
belongs  to  another,  nor  has  he 
possessio  civilis.  Inst.  4.  15.  §  5. 
Dig.  41.  2.  25.  1 ;  43.  16.  1.  22 ;  43. 
16.  20 ;  43.  26.  6.  2.  ICf.  Bennie  v. 
Young.  2.  De  G.  &  Jo.  136 :  Boms- 
den  V.  Dyson  1.  L.  R.  App.  129.]. 
The  prior  mortgage  being  duly  reg- 
istered, ought  not  the  lessee  to  be 
taken  as  having  had  notice  thereof. 


and  having  had  notice  is  he  not  in 
the  same  position  as  the  mortgagor 
himself  would  have  been  in  as 
against  the  mortgagee  ?  3.  S.  C.  34. 
Schrassert.  Consult,  vol.  2.  cons.  11. 
n.  36.  Voet.  19.  2.  16.  in  nn,edio.  Can 
a  mortgagor  confer  on  his  lessee 
greater  rights  with  respect  to  im- 
provements made  on  the  land  as 
against  the  mortgagee  than  he  him- 
self possesses?  It  is  therefore  sub- 
mitted that  the  lessee  can  have  no 
preference  whatever  for  improve- 
ments against  the  prior  mortgagee's 
claim  for  capital  and  interest. 

There  is  no  doubt  that  even 
against  a  third  party,  who  is  a  bond 
fide  possessor,  the  mortgage  will  be 
valid,  but  such  bond  fide  possessor 
will  be  entitled  to  compensation  to 
the  extent  to  which  he  has  enhanced 
the  value  of  the  thing  mortgaged. 
Thus  Paulus  in  the  Digest.  20.  1.  29. 
§  2.  says,  "  A  house  that  has  been 
mortgaged  is  destroyed  by  fire,  and 
Lucius  Titius  has  bought  the  empty 
space  (aream)  and  built  another 
house  thereon.  A  question  arose 
concerning  the  right  of  mortgage. 
Paulus  answered,  the  right  of  fol- 
lowing up  the  mortgage  is  preserved, 
and  hence  that  which  is  built  upon 
the  land  follows  the  right  of  the  soil, 
i.e.  is  subject  to  the  right  of  mort- 
gage; but  bond  fide  possessors  can- 
not be  compelled  to  give  up  the 
building  to  the  creditors  otherwise 
than  upon  receiving  the  expenses, 
laid  out  in  the  construction,  to  the 
extent  to  which  the  thing  has  been 
enhanced  in  value  thereby."  cf. 
Matthaeus.  de  Auction.  1.  21.  5.  &  6. 
Faher.  Cod.  8.  6.  def.  19.  Voet.  20. 
1.  4.  Oliich.  Ih.  20.  tit.  1.  §  1083. 
pp.  351-2'.— Te.] 
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(obligee)  will  have  a  right  of  preference  over  tlie  said  property^  in 
so  far  as  he  may  be  able  to  obtain  the  same.  And  if  the  bond 
stipulates  that  in  default  of  payment  he  may  attach  the  property 
again  as  his  own,  he  must  do  so  together  with  the  bailiff  of  the 
place,  even  although  the  property  has  been  sold  to  a  third  or 
fourth  party.  And  this  is  so,  even  where  the  said  bond  has  been 
executed  underhand.  Vid.  Costuymen  of  Rhineland,  art.  48. 
49.  8f  50.  and  S.  van  Leeuwen's  Commentary  thereon.  A  simple 
writing  attested  by  three  credible  witnesses  has  likewise  the  right 
of  a  public  instrument,  and  is  preferred  before  current  debts. 

1.  qui  scripturas  11.  Cod.  qui  potior,  in  pignor  et  ihi  DD.  As 
was  understood  in  April,  1619,  upon  the  request  of  the  magis- 
trates of  Leyden,  (and  since  observed  there)  by  A.  van  Beren- 
dregt;  J.  van  Vermeren;  and  P.  van  Veen.     Vid.  Grot.  Introd. 

2.  48.  §  28.  Consult.  &  Advys.  vol.  1.  cons.  232.  235.  and  vol.  3. 
(Amsterdam)  cons.  93.     Jac.  Keren,  observ.  38.* 

It  is  a  matter  of  doubt  with  some  whether  the  clause  (under 
security  according  to  law),  inserted  in  a  bond,  is  sufficient,  and 
has  the  same  effect  as  "  under  security  of  person  and  property/' 
as  maybe  seen  in  the  Advysen  &  Consult,  vol.  1.  cons.  267.  et  seq. 
l^vid.  Bell.  Jur.  pag.  432.]  Wherefore  it  is  safest  to  mention 
specially  the  binding  of  person  and  property. 

§  21.  In  some  places  it  has  with  a  good  view  been  introduced 
that  servants  have  a  preference  for  their  wages  on  the  property 
of  their  master  before  all  the  concurrent  debts,  if  at  the  time  of 
the  master's  death  or  insolvency  they  were  in  the  house  or  in  his 
service.  [Matth.  de  Auct.  I.  1.  c.  20.  n.  6. J  But  this  is  still 
uncertain  among  us,  as  there  is  no  special  enactment  concerning 
it.t  See  hereon  Wesenbec.  parat.  ad  tit.  D.  de  privileg.  creditor, 
num.  5.  Berlich.  conclus.  practical,  part.  1.  conclus.  64.  num. 
66.  67.  77.  79.  Carpzov.  fin.  forens.  part  1.  const.  28.  defin.  24. 
25.  &  33.  Coler.  decis.  200.  num.  8.  Hartman.  Pistor.  part.  1. 
quaest.  8.  (2). 

With  these  exceptions  there  is  no  right  of  preference,  but  all 

*  [Sed  vid.   Placaat   of   5.    Feb.  (a)  It  may  be  gathered  from  the 

1665.  Voet.  20.  1.  12.  AanmerTeingen  Placaat  16.   Sept.   1677.   12.   Octoh. 

op  LyhrecMs  Bed.  Vertoog.  aanmer-  1735.  lies:  20.  Mart.  1680.  &  Oetrooi 

king.  53.  p.  696. — Tr.]  20.   Jan.   1614,   what  other  persons 

t   [cf.   V.    d.    Keesael.   Th.   454. —  have  a  right  of  priority  or  prefer- 

Tk.]  ence.     conf.  VD.  supra  cit. 
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current  debts  rank  equally  by  concurrence  and  rigbt  of  placing 
together,  each  in  proportion  to  the  amount  of  the  debt.  I.  32. 
D.  de  reh.  auth.  jud.  pos.  I.  10.  Cod.  qui  pot.  in  pig.  I.  12.  §  2. 
D.  eod. 

§  22.  He  who  has  preference  as  to  a  principal  sum,  has  like- 
wise preference  for  the  interest  due  upon  such  principal.  But  in 
order  that  honest  folks  should  not  be  undone  by  too  great  accumu- 
lation of  interest  in  arrear,  provision  has  in  several  places  been 
made  thereon.  Likewise  also  by  Placaat  of  26.  October,  1572,  it 
was  enacted,  that  a  creditor  shall  not  have  preference  for  more 
than  three  years'  interest,  unless  such  interest  has  been  converted 
into  principal,  and  a  pledge  or  mortgage  has  again  been  given  for 
the  same.  But  this  has  never  been  observed :  teste  Zypae.  Notit. 
Jur.  Belg.  tit.  de  reditib.  ann.  Vers,  fraudih.  vero.  See  Fab.  Cod. 
qui  potior  in  pign.  defin.  8.  n.  5.  in  not.  Koren.  obs.  18.  Except 
in  those  places  alone  where  the  same  has  been  expressly  intro- 
duced by  local  statute.  See  Keuren  tot  Ley  den,  art.  125.  And 
at  Gouda  there  is  a  statute  that  a  creditor  who .  allows  his 
kustirigpennrngen  to  run  for  three  years,  cannot  be  preferred 
before  other  creditors  for  the  principal  and  hustingpenningen, 
even  upon  the  land  out  of  which  the  same  proceed*  [vid.  quae 
supra  nptata  ad  cap.  7.  §  6]. 

It  must  also  be  observed  that,  although  on  the  kustingpen- 
ningen  of  houses  and  lands  which  are  not  fixed  at  a  proper  time, 
interest  must  be  paid  even  if  it  be  not  expressly  stipulated. t  per 
I.  5.  Cod.  de  Action,  empti.  Yet  such  interest  has  no  right  of 
preference,  together  with  the  principal  sum,  except  where  this 
has  been  expressly  agreed  upon,  and  the  property  has  been  speci- 
ally mortgaged  for  the  same  as  well  as  for  the  principal.  As  was 
understood  by  the  Court  of  Holland  in  the  case  of  Jan  Dirksz. 
van  Keulen  contra  Willan  Willemsz  van  Nieuwpoort.  11. 
November,  1609. 

§  23.  Besides  these,  there  is  yet  another  privilege  in  favour  of 
the  creditors,   (to  wit)  that  if  an  heir  is  himself  suspected  of 

*  IKusiing  penning  en  =  the   bal-  deed  of  mortgage  called  a  kusting- 

ance  with  interest  of  the  purchase  brief:  cf.  supra,  ch.  7.  §  11.     Grot, 

money  due  on  the  sale  of  immove-  2.   48.   40.   v.   d.   Keessel.   Th.   179. 

able  property.     The  instalments  or  427. — Te.] 

balance  of  the  purchase  price  still  t  [cf.  supra,  ch.  7.  §  11. — Tb.] 

due  are  secured  to  the  vendor  by  a 
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inability  or  bankruptcy,,  and  ttey  apprehend  tliat  loss  may  be 

occasioned  them  through  the  mixing  of  his  estate  with  the  estate 

inherited  by  him,  and  that  they  can  well  be  satisfied  out  of  the 

goods  of  the  said  (inherited)  estate,  the  creditors  may  still,  within 

live  years  from  the  adiation  of  the  said  estate,  cause  the  goods  of 

the  inherited  estate,  so  far  as  they  may  still  be  among  the  heir's 

property,  to  be  separated  from  such  property  and  may  satisfy 

themselves  out  of  the  same   alone,   without   any  of   the   heir's 

creditors  being  entitled   to   any  share  therein  for  their  debts, 

whether  incurred  before  or  after  (adiation).     Z.  1.  §  10.  12.  I.  2.  Sf 

tit.  D.  de  seferat.   honor.     Even  although  the  said  goods  had 

meanwhile  been  pledged  and  specially  mortgaged  by  the  heir  in 

favour  of  his  creditors,  d.  I.  1.   §  1.  Sf  3.  D.  de  seperat.  honor. 

for  the  right  of  dividing  an  estate  [hoedelsplissing)  is  a  legal 

hypothec,  which  like  other  legal  hypothecs  must  be  preferred 

before  special  subsequent  mortgages,  and  documents  under  seal. 

Judgment  having  been  given  against  the  debtor,,  the  property 

pledged  or  mortgaiged  is,  by  order  of  the  judge,  sold  by  a  bailiff 

or  messenger  of  the  Court  to  the  highest  bidder,  after  previous 

offer,  proclamation,  and  publication.     How  this  is  proceeded  with 

can  be  gathered  from  Merul.  proa;,  civ.  lib.  4.  tit.  95.  cap.  2.  et 

seq.     Papegay,  piiblished  A°  1668.  pag.  mihi  507.  et  seq.     Dam- 

houd.  prax.  civ.  cap.  258  et  seqq. 

§  24.  Which  having  been  done,  the  price  takes  the  place  of 

the  property,  and  is  by  way  of  preference  divided  among  all  those 

who   have   any   right   to   it  according   to   each   one's   rank   and 

priority.    Wieland.  prax.  civil,  lib.  10.  cap.  7.    Damhoud.  prax. 

civil,  cap.  260.  Merul.  prax.  civil,  lib.  4.  tit.  96.  cap.  14.   Herbai. 

lib.  sing.  cap.  6.  in  fin.  subject  however  to  his  giving  security  to 

restore  the  same  at  all  times,  if  upon  re-ranking  it  be  found  not  to 

be  due  to  him.     Instriict.  Ciir.  Holland,  art.  192.  in  fin.  (a). 

(a)  Conf.  DD.  ad  tit.  de  disirac-  3rd,   by  consignation  or  deposit  of 

tione  pig,n.       Finally,  it  must  also  the  sum  due.     4th,  by  effluxion  of 

be  observed  that  our  Author  has  for-  the  time  stipulated.       5th,  by  pre- 

gotten  to  mention  how  mortgage  is  scription.       6th,   by  consent  of  the 

determined,  and  accordingly  I  shall  creditor.       7th,  ope  excepiionis,  de 

state  here  that,  1st  Mortgage  (hypo-  qua  videre  licet.  I.  5.   pr.  D.  quih. 

theca  quae  proprie  consistit  in  im-  mod.  pign.  vel  hypoih.  et  Gomm.  ad 

moMlihus)  and  pledge  (pignus  quod  eand.  legem.     Grot.  Introd.  h.  t.   § 

circa    mohilia    versaiur)    is    deter-  ult.  add  omnino.  A.  in  cens.  for.  1. 

mined  by  destruction  of  the  thing.  lib.  4.  cap.  10. 
2nd,    by    discharge    and    payment. 
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CHAPTEE  XIV. 


OF  DO   UT  BBS;  BO   UT  FACIAS;  FACIO   UT  BBS;  FACIO 
UT  FACIAS,  AND  WHAT  IS  INCLUDED  THEREUNDER. 

[GROT.  III.  31.] 


Sect. 

1.  Of   do  ut  des,    do  ut  facias, 

facia  ut  des,  facio  ut  facias. 

2.  Exchange      of      money      for 

money,  and  causing  some- 
thing to  be  paid  at  a  differ- 
ent place. 

3.  Of     Locus     poenitentiae     and 

withdrawal  from  the  con- 
tract, when  it  takes  place. 

4.  Of    oondictio,    or    reclaiming 


Sect. 


what  has  been  wrongly  paid 
without  any  indebtedness,  or 
paid  in  excess,  and  where  and 
when  it  takes  place. 

5.  Whether,  and  to  what  extent, 

gaming  and  wagers  are  bind- 
ing. 

6.  Of  bribery  and  corruptly  pro- 

curing situations  and  offices. 


§  1.  Theee  are,  moreover,  other  transactions  which,  are  com- 
pleted by  delivery  oi  the  thing  and  have  no  peculiar  name  of 
their  own.  Z.  1.  §  1.  &  2.  de  praescr^pt.  verb.  I.  juris,  gentiwri  D. 
de  pactis.  These  chiefly  originate  in  four  different  ways :  that 
we  generally  give  something  in  order  that  another  may  give 
something  in  return,  or  that  we  give  something  in  order  that 
another  may  do  something  in  return;  or  we  do  something  in 
order  that  another  should  give  something  in  return,  or  do  some- 
thing in  return ;  to  which  no  other  name  can  be  given  than  do  ut 
des,  do  ut  facias,  facio  ut  des,  and  facio  ut  facias.  I.  5.  §  1.  2.  3.  4. 
D.  de  praescript.  verb.* 

§  2.  Giving  for  giving,  which  consists  of  particular  things,  is 
called  exchange.  I.  5.  §  1.  de  praescript.  verb,  under  which  the 
exchange  of  money  is  also  included.  For  which  purpose,  as 
among  us  several  kinds  of  money  are  not  in  circulation  and  may 
not  be  accepted  without  forfeiture,  certain  persons  are  in  each 
place  appointed  for  the  convenience  of  honest  folks,  who  upon 
special  orders  and  instructions  of  the  Directors  of  the  Mint, 

*  [These  are  the  innominate  contracts  of  the  Roman  Law. — Te.] 
K.D.L. — II.  8 
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issued  with  that  view,  accept  such  kinds  of  money  at  its  intrinsic 
value  and  exchange  it  for  other  money.  The  ordinances 
promulgated  on  this  subject  are  to  be  found  among  the  Ordin- 
ances of  Maximilian,  14.  Decemb.  1489.  of  the  Emperor  Charles, 
4.  Feb.  1520.  of  the  Earl  of  Leicester,  Governor  of  the  Nether- 
lands, 4.  Aug.  1586.  Placaats  of  the  States  General  of  11.  Dec. 
1589.  3.  January.  1595.  21.  March.  1606.  6.  July.  1610. 
7.  March.  1619.  and  of  the  States  of  Holland,  19.  Decemb.  1603. 

It  is  also  customary  among  merchants,  in  order  to  avoid  risk, 
that  any  one  owing  money  in  a  foreign  place,  pays  the  money  to 
a  person  here,  who  causes  the  same  sum  to  be  paid  at  such  place 
by  his  factors  or  agents  out  of  money  due  to  him  there,  tot.  tit. 
D.  ^  Cod.  de  eo  quod  certo  loco.  This  we  call  exchange, 
although  it  properly  comes  under  mandate  and  assignment,  of 
which  more  fully  hereafter  in  chapters  26  and  27  (a). 

§  3.  By  the  Roman  Law,  so  long  as  in  these  innominate  con- 
tracts the  matter  was  still  entire,  nothing  having  been  given  or 
done  on  either  side,  either  party  might  withdraw  therefrom  and 
annul  the  transaction.  I.  5.  D.  de  cond.  caus.  data  caus.  nan 
secut.  But  inasmuch  as  by  the  Canon  law,  which  in  this  respect 
we  follow,  a  single  promise  made  premeditatedly  begets  a  com- 
plete obligation  (regt),  as  we  have  pointed  out  ante,  bk.  IV.  ch.  1. 
§  3.*  so  at  the  present  day  in  these  (innominate)  and  all  other 
transactions  all  change  of  intention  and  withdrawal  are  excluded, 
except  where  it  has  been  otherwise  expressly  stipulated. 
Costuym.  of  Antwerp,  tit.  53.  art.  4.  Grot.  Introd.  lib.  3.  ch.  6. 
in  fin.  Si'  ch.  31.  nuTn.  13.  Gomez,  var.  resolut.  torn.  2.  cap.  8. 
num.  4.  &  5.  Mantic.  de  amibig.  lib.  1.  tit.  8.  nuTn.  17.  ^ 
seq.  (6).     But  he  who  has  on  his  side  completed  the  transaction 


(a)  It  is  not  correct  to  assert  that  camh.   cap.   1.   add.  my  notes  ante, 
exchange  in  this   sense,    and  as  it  ch.  2.  (n.  a.)  et  seq. 
obtains   among   merchants,    belongs  *  [Of.  ch.  4.  §  4.       But  it  is  not 
to  the  innominate  contracts,  whether  enough   that   the   promise   is  made 
under  do  ut  des  or  do  ut  facias,  or  with  due  deliberation,  it  must  also 
even  as  our  author  wrongly  classes  have  a  justa  causa  or  oorzaak,  other- 
it  under  mandate,  all  of  which  has  wise  there  will  be  no  contract.     See 
no  other  origin  than  a  too  great  ad-  my  note  to  ch.  2.  of  bk.  4.   in  the 
miration  of  the  Roman  law.       The  Appendix.— Tb..] 
reason   for    my    criticism   is   to   be  (6)   Vid.  et  cl.  Voet  ad  Digest,  tit. 
found  in  Franck  jus  Camb.  lib.  1.  condict.  cau^.  data,  &c.  n.  6. 
tit.   4.   junct.   Heineccii  elem.   jur. 
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lias  tlie  right  of  compelling  his  adversary  to  perform  his  part 
thereof.  I.  4.  ult.  Cod.  de  rer.  permutat.  I.  5.  Cod.  de  ohligat.  ^ 
act.  and  need  not  be  satisfied  with  id  quod  interest,  if  the  doing 
consisted  in  something  which  it  was  in  the  power  of  the  adversary 
to  perform,  but  may  compel  him  by  means  of  imprisonment  to 
perform  that  which  he  has  promised.*  Instructie  van  den 
Hoogen  Rode,  art.  275.  Ampliat.  van  de  Instruct,  van  den  Hove 
van  Holland,  art.  14.  Ordonnantie  op  de  Justitie  in  de  steden 
en  ten  platten  Landen,  art.  31.  32.  Costuymen  at  Antwerp. 
cap.  68.  art.  42.  43.     Christin.  vol.  1.  deeds.  223.  num.  8.  (c). 

§  4.  Moreover,  if  performance  by  the  one  consists  in  giving 
something,  he  who  has  made  performance  has  his  choice  whether 
he  will  compel  the  other  party  to  performance,  as  has  already 
been  observed;  or  whether  he  will  demand  back  what  he  has 
given.  I.  5.  %  1.  D.  de  praescript.  verb.  I.  4.  5.  7.  Cod.  de  rer. 
permutat.  tot.  tit.  D.  8f  Cod.  de  condict.  causa  data  cams,  non 
secuta,  which  is  considered  to  be  tacitly  agreed  upon  in  these 
transactions,  in  which  there  is  a  double  obligation ;  first  express, 
that  what  has  been  stipulated  and  promised  must  be  performed, 
and  secondly,  a  tacit  result,  that  what  has  been  given  must  be 
returned,  if  there  does  not  follow  what  has  been  promised.  I.  5. 
D.  de  praescript.  verb.  ^  tot.  tit.  D.  de  condict.  caus.  dot.  caus. 
non  secuta.  Such,  however,  that  the  non-performance  is  due  to 
the  fault  and  negligence  of  the  promissor,  and  it  was  possible  for 
him  to  make  performance;  and  not  where  it  was  not  in  his 
power,  as  where  performance  is  prevented  by  some  unforeseen 
event  beyond  his  power.  For  instance,  if  I  have  promised  to 
supply  some  one  for  life  with  food  and  drink  and  have  received 
the  money  promised  me  for  it,  and  in  the  meantime  while  pre- 
paring to  come  to  me  he  dies,  the  said  money  can  not  be  claimed 
back,  and  indeed  although  the  money  has  not  yet  been  given,  if 
the  time  has  arrived  when  he  might  have  come  to  me,  and  has 
not  been  prevented  or  refused  by  me,  the  money  may  be  claimed. 
I.  10.  Cod.  de  condict.  ob.  caus.  dot.  junct.  I.  3.  §  3.  4.  D.  de 
condict.  caus.  non  secut.  Caroc.  tract,  locati  de  Medico,  part.  2. 
quaest.  162.  8f  seqq  (d). 

*  {.Of.  Neostad.  swpr.  cur.  Beds.  Besolut.  lib.  3.  tract.  7.  p.  1.  quaest. 

50.  et  infra,  ch.  XVIII.  §  1.— Te.]  9. 

(c)  See    especially    Cfrot.    Inirod.  (d)  That  payment  made  in  error 

Ih.    3.    ch.    31.    §    9.   add.    Hunnii  gives  a  right  to  demand  it  back,  we 
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Likewise,  in  all  other  transactions,  whatever  has  by  mistake  or 
without  indebtedness  been  handed  over  may  be  recovered  back. 
tot.  tit.  D.  de  condict.  indehiti. 

In  like  manner,  whatever  any  one  has  given  for  an  unlawful 
or  otherwise  dishonest  purpose,  that  is  if  the  improper  purpose 
is  on  the  side  of  the  receiver  alone,  may  be  demanded  back. 
I.  2.  D.  de  condict.  oh.  turp.  cents,  even  where  the  transaction  has 
been  completed,  just  as  if  it  had  been  tacitly  stipulated  that 
what  the  laws  do  not  permit  the  receiver  to  retain,  must  be  given 
back.  I.  1.  D.  eod.  But  if  the  improper  purpose  be  on  both 
sides  the  payment  made  thereunder  holds  good.     I.  4.  D.  eod.f 

§  5.  For  this  reason  the  winner  in  gaming,  or  gambling, 
cannot  lawfully  recover  his  promised  winnings. +  I.  1.  Cod  de 
aleatorib.  and  on  the  other  hand,  he,  who  has  once  paid,  has  no 
right  to  receive  it  back;  so  much  so  that  he  who  lends  another 
money  with  which  to  gamble  or  wager  has  no  right  to  claim  it 


learn  from  nature,  as  no  one  may 
enrich  himself  to  the  detriment  of 
another ;  but  by  the  Roman  law  no 
remedy  was  ajBorded,  for  the  trans- 
fer or  delivery  of  the  property  took 
place  intentionally ;  hence  the  de- 
manding back  took  place  ocmdictione 
juris  gentium.  I.  25.  in  f.  D.  de  rer. 
amot.  or  by  means  of  a  personal 
action  against  the  receiver  and  his 
heirs,  but  not  against  third  parties, 
for  restitution  of  that  which  was 
paid  or  given  by  mistake,  together 
with  the  accessions  and  fruits  there- 
of. Some  of  these  condictiones  were 
called  principales,  others  qualitates 
actionum,  e.g.  the  condictio  triti- 
caria,  &c.*  The  whole  proof  in  all 
these  actions  consists  accordingly  in 
this,  that  the  thing  claimed  back  is 
without  lawful  reason  in  the  posses- 
sion of  the  receiver  or  his  heirs,  arg. 
I.  31.  D.  de  acquir.  rer.  dom.  As 
to  what  we  are  to  consider  unlawful 
reasons  appears  from  the  analogy  of 
the  laws  :  1st,  payment  of  something 
not  due  takes  place  on  the  supposi- 
tion that  we  really  were  indebted  in 
something.  con/.  DD.  ad  tit.  de 
condict.  indehiti;  2nd,  the  receiver 


not  performing  that  for  which  pay- 
ment has  been  made.  vid.  comm.  ad 
tit.  de  condict.  caus.  dat.  nan  secut; 
3rd,  the  cause  or  object  having  in- 
deed been  carried  out,  but  in  an  un- 
lawful and  dishonest  manner  on  the 
part  of  the  receiver,  as  the  Author 
points  out  in  this  section  of  the  text. 
There  are,  however,  some  instances 
where  this  demanding  back  does  not 
take  place,  vid.  Huber,  Eed.  Mechts- 
ffel.  pag.  499.  n.  9.  &  seq.  add. 
porro  consultiss.  Schrassert  consil. 
p.  1.  cons.  7.  junct.  p.  5.  cons.  86. 
n.  13.  87.  n.  16.  ds  seq.  [Money  paid 
in  mistake  of  law  can  not  be  recov- 
ered back.  Booth  vs.  The  State 
(1888)  3.  K.  259.— Tb.] 

t  [In  pari  delicto  melius  est  con- 
ditio possidentis,  vid.  supra,  ch.  1. 
note  /.  and  Broom's  Legal  Maxims, 
ch.  ix.— Te.] 

{  [Promised,  literally  secured  (ge- 
horgde)  winnings.  cf.  Van  der 
Keessel.  T.h.  514.  and  Translator's 
note  to  Ik.  4.  ch.  2.  §  13.— Tb,.] 

*[Condictio  triticaria.  See  Gliick. 
Pandecten.  Bk.  13.  §  843.  Thibaut. 
Systeem.  §  168.— Tb.] 
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back  again,  arg.  I.  12.  §  11.  D.  mandati.  Costuymen  of  Ant- 
werp, tit.  54.  art.  17.  19.  Grot.  Introd.  bk.  3.  ch.  3.  §  49. 
Christin.  vol.  2.  decis.  200.  n.  1.  Clar.  §  lubus.  num.  7.  ^  hanc 
totius  mundi  esse  consuetudinem  testatur.  Rebuff,  ad:  constit. 
reg.  in  frooem.  gloss.  5.  n.  56. 

By  the  Statutes  at  Leyden  of  the  year  1583.  art.  130.  and  new 
Statutes,  art.  144:  at  Oudewater,  art.  129.  likewise  at  TJtreclit, 
18.  February.  1657.  art.  9.  no  action  lies  on  gambling,  altbougb 
bonds  [ohligaUen)  have  been  given  in  consequence  thereof, 
founded  on  this  same  or  any  other  cause. 

But  if  any  one  has  been  greatly  deceived  by  dishonest 
gamblers,  or  has  squandered  a  large  sum  to  the  ruin  of  his  house- 
hold, or  has  given  not  money  but  his  mantle  or  clothes  in 
payment,  he  will  in  equity  be  indeed  relieved  against  it.  I.  ult. 
vers.  Sed.  nee.  Cod.  de  Aleator.  arg.  §  ult.  instit.  De  his  qui  sui 
■vel  alien,  jur.  sunt.  (e). 

Of  the  same  nature  is  wagering,  which  with  us  is  subject  to 
the  same  law,  and  concerning  which  there  are  likewise  in  different 
places  special  enactments;  except  where  it  is  of  such  a  kind 
that  it  promotes  the  benefit  and  interest  of  both  parties,  as  in 
the  case  of  insurance,  commonly  called  Assurantie,  bottomry, 
and  the  like,  of  which  we  have  treated  ante,  chapter  IX.  See 
Grot.  Introd.  bJc.  3.  ch.  3.  §  48.  Costuym.  of  Antwerp,  tit.  54. 
art.  3.  Zyp.  Not.  Jur.  Belg.  de  religios.  in  fin.  Christin.  vol.  2. 
decis.  200.  n.  5.  Perez.  Cod.  de  aleator  in  fin.  This  isi  also  the 
practice  in  France,  where  wagers,  which  depend  on  mere  chance, 
are  unlawful,  according  to  the  testimony  of  Ludovico  Charqnd 
in  memorabil.  verb,  contractus  et  verb,  gage,  and  no  wagers  have 
effect  there,  except  where  pawn  or  money  security  has  been 
given.  Carol.  Loseau.  lib.  4.  deguerpissem,ent,  cap.  3.  num,.  13. 
especially  because,  even  according  to  Roman  law,  it  is  very  ques- 
tionable whether  the  same  may  take  place,  for  such  transactions 
have  no  cause  (oorzaak),  and  he  who  stipulates  any  thing  sine 
causa  *  is  considered  to  act  Tnala  fide,  even  although  at  the  time 
of  the  transaction  he  has  perpetrated  no  fraud.     I.  2.  §  3.  D.  de 

■(e)  Vide  Wolfius,  Inst,  du  D.  de  add.    Obs.   over  de  Inl.   van  H.   de 

la  N.  et  des  G.   §  658.  et  suiv.  and  Groot,  2.  d.  p.  159. 

the    eminent    historian,    J.    Wage-  *  [Vid.  Dig.  44.  4.  2.   §  3.  et  cf. 

naar,    Besch.    van    Amsterdam.    10  my  note  on  causa  to  ch.   2.  of  Bk. 

stuk.  p.  163.  et  de  Handv.  p.  506.  IV.  in  the  Appendix. — Te.] 
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doli  Tnali  et  met.  except  I.  25.  §  fin.  D.  de  prohationih.  [Dr. 
Joannes  Fredericus  Helvetius  having  accepted  from  Pieter  Hend- 
riksz.  eggmercliant,  one  Rixdollar  against  one  hundred  in  return, 
that  he,  Pieter  Hendriksz.  would  not  dare  to  accost  the  Protector 
Cromwell,  and  the  said  P.  Hendriksz.  having  thereupon  departed 
for  England  and  spoken  to  the  Protector,  the  aforesaid  Helvetius 
was  condemned  to  pay  the  said  hundred  rixdoUars.  Michael  du 
Mortier  and  Andries  van  der  Hoog  had  by  notarial  deed  promised 
each  other,  that  the  survivor  of  them  should  receive  from  the 
first  dying  f  10,000;  and  van  der  Hoog  happening  to  die  first,  his 
heir  was  by  the  Supreme  Court  condemned  in  the  said  suin,  vid. 
Bell.  Jv/nd.  pag.  60.  ei  seqq.] 

In  some  places  are  also  included  under  this,  debts  secured 
for  drinking-bouts;  for  instance  at  Utrecht,  where  on  the  18 
February,  1657,  it  was  enacted  that  credit  shall  not  be  given,  on 
accounts  incurred  through  drinking,  for  longer  than  six  months, 
and  that  for  money  due  for  drink  supplied  at  a  tavern  {drink- 
gelagen)  no  cloaks  or  anything  else  shall  be  detained,  under 
penalty  of  25.  guilders  and  immediate  restoration  of  the  things 
detained  in  pledge. 

And  by  the  new  Statutes  of  Leyden,  art.  143,  it  is  provided 
that  no  action  shall  lie  in  consequence  of  drinking-debts,  even 
although  written  acknowledgments  have  been  given  in  conse- 
quence. 

§  6.  Whatever  has  been  given  to  another  to  secure  his  vote  in 
obtaining  any  situation,  or  ofiice,  may  also  be  recovered  back. 
tot.  tit.  cod.  de  Suffrag.  But  with  us,  all  gifts  and  benefits, 
which  savour  in  the  least  degree  of  corruption  and  intrigue,  are 
entirely  prohibited  and  disallowed.  Christin.  vol.  3.  decis  6. 
Zypse.  not.  jur.  Belg.  tit.  de  s'Ajfrag.  and  very  strict  provision 
has  been  made  by  the  placaten  both  against  those  who  by  promise 
of  any  gift  or  benefit  to  another  seek  to  advance  themselves,  and 
those  who  accept  such  gifts.  See  placaten  of  the  States  General 
1.  July,  1651,  and  of  the  States  of  Holland  against  the  Recorder 
Mus  and  others,  16.  February,  1652.  For  more  full  information 
hereon  see  Mr.  Johan  van  Heemskerk's  Batavise  Arcadia,  pag. 
mihi.  764.  (/). 

(/)  Add.   van.    Zurck.    Cod.  Bat.  tit.  amten.  §  7. 


(  119  ) 


CHAPTEE  XV. 


OF  WRITTEN  OBLIGATIONS. 
[GROT.   III.   5.] 


Sect. 

1.  Of     written     obligations,     or 

bonds,    and    how    they   take 
place. 

2.  Without  a   causa  are  inefiec- 

tual. 

3.  Provision    of    Namptissement 

defined,    and   when  it   takes 
place. 


Sect. 


4.  Of    the  exception   or    defence 

non  numeratae  pecuniae. 

5.  Renunciation  of  the  exception 

non  numeratae  pecuniae,  its 
nature  and  effect. 


§  1.  Written  obligation  is  a  transaction  which  is  confirmed 
by  writing  alone.  It  may  arise  by  bonds  passed  before  the 
magistrates  (Sdhepenhennissen) ,  by  bonds  executed  before  a 
notary  and  witnesses,  or  even  by  a  simple  writing  signed  by  the 
promissor. 

All  other  transactions  may  indeed  likewise  be  executed  in 
written  instruments  before  a  notary,  but  this  is  done  not  that  the 
written  instrument  should  constitute  an  actual  part  of  the  trans- 
action, as  in  the  above  cases,  but  simply  for  th©  purpose  of  record, 
and  in  order  to  prove  the  transaction  more  easily.  I.  38.  D.  de 
ohlig.  et  act.  but  not  that  without  it  the  transaction  would-be 
void,  except  where  it  has  been  expressly  stipulated,  that  such 
transaction  shall  not  take  effect  before  it  has  been  properly 
reduced  into  writing  and  confirmed,  which  seldom  happens.  I.  4. 
D.  de  fid.  instrument.  I.  4.  D.  de  pignor.  [cf.  Grot.  3.  14. 
36.— Te.  ] 

Of  bonds  passed  before  the  magistrates  (schepenkennissen)  we 
have  already  said  enough.  As  to  other  bonds,  what  we  have  as 
yet  said  concerning  obligations  in  general,  or  particular,  will 
equially  apply. 

§  2.  Moreover,  in  order  to  remove  all  suspicion  of  fraud,  the 
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origin  (oorzaah)  of  the  debt  must  be  expressed  in  the  writing, 
because  written  obligations  are  ineffectual  which  do  not  state  any 
causa  debiti  (oorzaak) .*  I.  25.  in  fin.  D.  de  prohat.  I.  13.  Cod.  non 
num.  pecun.  This  is  still  observed  at  the  present  day,  except 
among  merchants  or  other  persons,  whose  conduct  and  position 
exclude  all  suspicion  of  fraud.  See  Papon,  lib.  10.  tit.  2.  art.  2. 
Costuymen  van  Antwerp,  tit.  53.  Damhoud.  prax.  civil,  cap.  174. 
Rebuff,  ad.  constit.  reg.  de  chirograph,  in  praefat.  num.  67. 
Costuymen  van  Utrecht.  Rubric.  7.  art.  6.  Damhoud.  prax. 
civil,  cap.  71.  Wieland.  practice,  civ.  tit.  2.  cap.  19.  et  tit.  3. 
cap.  5.  n.  19.     Ordon.  &  Costuym.  van  Vriesland.  tit.  15. 

§  3.  He,  who  is  sued  on  his  own  signature  or  a  public  docu- 
ment, must  acknowledge  or  deny  his  signature,  or  the  execution 
of  the  document.  Merul.  prac.  civil,  lib.  4.  tit.  2>H .  cap.  2.  n.  3. 
so  that  if  he  cannot  deny  his  signature,  he  is  condemned  by  pro- 
vision, that  is  preliminarily,  to  |pay  the  money  due  by  the  docu- 
ment, and  thus  make  provisional  payment  (handvulling)  to  the 
plaintiff  (which  we  call  Namptissement)  under  security  of  restor- 
ing the  money  if  afterwards  by  a  definite  or  final  judgment,  that 
is  in  the  principal  case,  it  should  be  decided  that  the  money  was 
not  owing.  Merul.  d.  loco.  Costuym  of  Antwerp,  cap.  56.  art.  1. 
Rebuff,  ad  constit.  reg.  de  chirograph,  in  praefat.  num,.  66. 

I  say  under  security,  for  he  to  whom  the  money  is  thus  pro- 
visionally adjudged  may  often  not  be  able  afterwards  to  return  it, 
if  in  the  principal  case  the  decision  should  be  against  him.  facit. 
I.  3.  §  5.  D.  de  collat.  bonor.  I.  5.  D.  de  Carbon,  edict,  and  if 
such  security  be  not  given,  that  which  has  been  adjudged  must 
continue  under  the  Judge,  or  be  secured  under  the  safe-keeping 
of  another,     d.  I.  5.  §  2.  D.  eod. 

This  practice  of  provisional  judgment,  otherwise  Namptisse- 
Tnent  or  handvulling,  is  by  some  regarded  very  strictly,  by  reason 
that  it  has  been  introduced  beyond  or  against  the  common  law. 
But  this  is  asserted  rather  through  ignorance  of  the  Roman  law, 
than  in  accordance  with  truth;  for  likewise  by  Roman  law  no 
postponement,  or  security  of  a  debt,  which  is  admitted,  or  the 
validity  of  which  clearly  appears,  is  allowed  under  any  pretence. 
I.  4.  §  3.  I.  31.  D.  de  re  judicat.  I.  10.  D.  de  pign.  act.  I.  6. 
§  1.  D.  quib.  mod.  pign.  vel  hypoth.     I.  21.  §  ult.  D.  eod.     vid. 

*[Cf.  Grot.  3.  5.  7.  and  Fockema  Andreae.  Oud.  B.  R.  ch.  3.  p.  15.— Tk.] 
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Bald,  ad  I.  9.  §  3.  D.  de  pignorat.  act.  Tiraquell.  De  retractu. 
§  3.  ad  verb,  a  payer.  Gloss.  3.  num.  14.  cum.  seq.  Whence  in 
such  cases  (the  plaintiff)  concludes  and  prays  that  (the  defendant) 
admit  or  deny  (his  signature)  and  by  means  of  provision  (to 
obtain)  Namptissement  or  payment  under  security  de  restituendo ; 
for  Namptissement  is  also  founded  upon  this,  that  a  person,  who 
cannot  deny  his  signature  or  other  debt,  may  not  have  any  exten- 
sion of  time,  and  whatever  he  has  to  urge  against  it  (in  defence) 
must  immediately  appear,  or  if  he  sets  up  a  defence,  which 
requires  further  investigation,  he  must  pay  provisionally 
(naTnptiseeren  en  handvulling  doen).  per  d.  I.  4.  §  3.  D.  de  re 
judicat.  I.  10.  D.  de  pignor.  act.  Which  has  been  introduced, 
not  contrary  to  the  law,  but  in  accordance  with  its  very  prin- 
ciples. [But  the  holders  of  written  securities  (obligatien)  having 
for  a  number  of  years,  as  ten  or  more,  not  demanded  interest  or 
payment,  and  consequently  being  still  unpaid,  cannot  obtain 
provision  (namptissement)  thereon.  Cons.  &  Adv.  vol.  6. 
pag.  656. J 

Whether  an  heir  is  bound  to  admit  or  deny  the  signature  of 
his  deceased  ancestor,  in  order  to  be  condemned  thereon  by  pro- 
visional sentence,  is  doubtful,  for  no  one  can  be  certain  of  the  act 
of  another.  I.  Marcellus.  11  %  2.  D.  de  actione  rerum  amotarum; 
and  so  it  is  held  by  the  Court  of  Vriesland,  that  an  heir  is  not 
obliged  to  admit,  or  deny,  the  signature  of  the  deceased  in  order 
to  be  condemned  thereon  provisionally,  or  by  namptissement. 
Sande.  lib.  1.  decis.  tit.  8.  dejin.  1.  But  in  France,  whence  the 
practice  of  provisional  sentence  was  first  derived,  the  heir  must 
admit  or  deny  the  signature  of  the  deceased.  Teste  Joan. 
Imberto.  lib.  1.  Instit.  forens.  cap.  29.  in  verb.  cJiirographum. 
which  is  also  observed  among  us,  and  generally  in  such  a  case 
added  :  at  least  bonam  jidem  agnoscendo,  that  is  to  accept  in  good 
faith,  or  to  admit  or  deny  the  effect  of  the  bond  [obligatie),  and 
the  consequences  thereof,  and  the  like.  See  Joan.  Imbert.  Instit. 
forens.  lib.  1.  c.  35.  [By  the  tribunal  of  Gouda  provision  was 
refused  on  a  bond  which  the  heirs  denied  to  have  been  signed  by 
the  deceased,  vid.  Bell.  Jurid.  pag.  331.  et  seqq.] 

Against  this  practice  of  provisional  sentence,  or  Namptisse- 
ment, there  are  several  exceptions  by  which  the  same,  although 
arising  on  admitted  and  public  obligations,  is  opposed,  as  may 
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be  seen  by  reference  to  Joan  a  Sande.  lib.  1.  tit.  8.  defin.  3.  and 
as  will  be  stated  hereafter  in  bk.  V.  ch.  19.* 

But  as  some  people  often  gave  their  written  acknowledgments 
before  they  had  received  the  money,  in  the  hope  and 
confidence  that  the  money,  which  thereby  they  have 
acknowledged  to  have  received,  would  be  lent  them,  but  no  loan 
or  payment  of  the  money  followed,  one  could  lawfully  within  two 
years,  after  having  given  such  written  acknowledgment,  main- 
tain, that  the  money  was  not  in  fact  lent  to  him,  and  the  creditor 
must  prove  that  the  money  has  been  lent.  But  after  the  lapse  of 
these  two  years  the  debtor  could  not  avail  himself  hereof,  but 
had  to  prove  it  to  the  satisfaction  of  the  judge,  according  to  the 
opinion  of  Accursius,   Bartholus,   and  others,   ad  I.  3.  Sr  I.   14. 


*  ["  Provisional  Sentence  is  a  de- 
cree of  the  court  in  favour  of  a 
creditor  on  a  written  undertaking  or 
acknowledgment  of  debt,  signed  by 
the  debtor,  the  terms  of  which  un- 
dertaking must  be  clear  and  definite, 
evidencing  a  liquid  liability.  After 
due  summons  of  the  defendant  to 
acknowledge  or  deny  his  signature 
(a  copy  of  the  instrument  being 
served  with  the  summons),  if  he 
does  not  appear  on  the  return  day, 
or,  if  appearing,  he  does  not  deny 
his  signature,  this  decree  is  granted 
on  the  mere  production  by  the  plain- 
tiff of  the  document  on  which  provi- 
sional sentence  is  claimed,  the  genu- 
ineness of  the  document  being  pre- 
sumed, and  the  signature  held  to  be 
acknowledged  in  default  of  denial. 
Founded,  however,  entirely  on  the 
presumption  of  the  genuineness  of 
the  documents  produced  to  the 
Court,  and  of  their  legal  validity", 
provided  only  that  this  validity 
appear  ex  /acie,  this  decree  is  not 
definitive;  and  by  the  judgment  of 
the  Court,  provision  is  made  that 
the  plaintiff  shall  not  be  entitled  to 
payment  or  execution,  unless  he  give 
adequate  security  that,  if  it  should 
appear  on  the  merits,  or,  to  use  the 
technical  language  of  our  law,  in 
the  principal  case,  that  the  debt  on 


account  of  which  provisional  sen- 
tence was  claimed  was.  not  legally 
due,  restitution  in  full  should  be 
made  to  the  defendant  of  the  amount 
of  the  judgment  and  costs.  Hence, 
the  terms  Provisional  Sentence,  as 
denoting  that  the  sentence  might  be 
set  aside  by  further  proceedings  in 
the  same  suit,  and  Fiduciary  Solu- 
tion, in  reference  to  the  security 
of  restitution.  Where  Provisional 
Sentence  has  been  granted,  the  de- 
fendant may,  after  having  satisfied 
the  judgment  and  obtained  security 
of  restitution,  if  his  grounds  of  de- 
fence appear  to  him  sufficient,  enter 
a  formal  appearance  to  answer  the 
action.  There  are  other  interlocu- 
tory proceedings  to  which  the  term 
'  provision  '  is  also  applied  in  Dutch 
law,  such  as  in  bastardy  cases,  '  pro- 
visional maintenance  of  the  child,' 
pending  the  investigation  ;  in  cases 
of  separation  and  divorce,  '  provi- 
sional alimentation,'  and  "  provi- 
sional immission  into  possession,' 
&c.,  in  possessory  oases;  but  the 
term  is  here  limited  to  provisional 
payment  of  liquid  obligations."  1. 
Menz.  Introductory  Note;  cf.  post, 
bk.  v.  ch.  xii.  §  §  6 — 7.  and  see  v.  d. 
Linden,  hk.  3.  pt.  1.  ch.  2.  §  12. — 
Te.] 
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Cod.  de  non  num.  pecun.  Gomez.  2.  resolut.  6.  n.  7.  Sclmeid. 
ad  tit.  Inst,  de  liter,  ohlig.  Bronkhorst  2.  assert.  22.  Perez,  ad 
cod.  tit.  de  non  num.  pecun.  num.  14.  Faber.  ad  tit.  Cod.  eod. 
defin.  1.     Christin.  vol.  3.  decis.  37. 

§  4.  But  since  with:  us,  in  tlie  interests  of  commerce  (which 
must  be  promptly  carried  on  and  in  which  the  least  delay  may 
cause  great  loss),  the  doctrine  of  provisional  sentence  and 
previous  securing  of  debts,  arising  out  of  simple  writings  or 
bonds,  which  cannot  be  denied,  has  been  introduced  into  these 
countries,  this  practice  has  of  itself  ceased  to  exist.  Vinn.  ad 
Instit.  de  liter,  ohlig:  num.  12.  in  f,n.  and  hence  it  has  been 
often  held  by  the  Court  of  Holland,  that  a  debtor  cannot  avail 
himself  of  the  exception  or  defence  of  not  having  received  the 
money,  but  must  prove  this  even  within  the  two  years,  jacit. 
I.  vltim,.  (^od.  de  Apoch.  public,  which  also  agrees  with  the 
practice  of  other  countries.  See  Costuym.  of  Antwerp,  cap.  56. 
art.  11.  12.  Zypae.  not.  Jur.  Belg.  tit.  de  except.  Gudelin. 
de  jure  noviss.  lib.  3.  cap.  6.  in  fin.  Rebuff,  ad  constit.  teg.  in 
prooem,.  gloss.  5.  nwrn.  59.  8f  de  chirograph,  art.  2.  num,.  68. 
Imbert  Enchirid.  in  verb,  confession.  Mantic.  de  ambig,  con- 
vent, lib.  18.  tit.  6.  num.  22.  Sande.  lib.  3.  tit.  2.  defin.  1.  (a). 

(a)  Groenewegen,    in   tractatu  de  rule  will  prevail :  reus  exipiendi  fit 

legihus  dbr.  ad  tit.  Cod.  de  Except.  actor,  et  exceptionem  suam  prohare 

non  numerat.  pecun.  maintains  that  debet,  according  to  Voet  in  Comm. 

the    exception    of    non    numeratae  ad  tit.  de  rebus  creditis.  n.  33.  The 

pecuniae  is  at  the  present  day  en-  contrary  of  this  is  maintained  by 

tirely  in  disuse.       Vide  et  Loenius  the      celebrated      Vinnius,      s'elect. 

decis.  et  obs.  cas.  119.    But  the  deci-  qvaest.  lib.  1.  cap.  41.  who  denies 

sions    of    the    Court   and    Supreme  all    aid    to    the    party    giving    his 

Court  of   Holland,    as  well   as  the  written  signature  after  the  lapse  of 

modern  practice,    rather  prove   the  the  said  time ;  and  this  seems  to  be 

contrary :    conf.    Neostad    de    pact.  supported    hereby,    that    the    party 

antenupt.  obs.  11.    According  to  the  signing,  if  within  two  years  he  has 

written  laws  it  is  clear  that  the  ex-  not  been  sued,  could  have  instituted 

ception    non    numeratae    pecuniae  the  condictio  causa  data  causa  non 

being  set  up  withitx  two  years 'from  secuta  of  which  mention  has  been 

the   signature  of   the   writing   sued  made  in  the  former  chapter.     Vid. 

upon,  the  person  raising  this  excep-  Voet.    d.    I.    n.   31.    modo   praesens 

tion  is,  contrary  to  the  general  rule,  fuerit   chirographi    possessor    proui 

not  obliged  to  make  it  good,  but  the  ait  idem.     Voet.   eod.   loco.     That, 

onus  probandi  lies  on  the  plaintiff ;  moreover,  the  exception  non  numer- 

but  after  the  lapse  of  two  years  the  atae  pecuniae  is  jure  hodierno  not 

defendant   will  by  Roman  law   be  prescribed    within    the    third    of    a 

held  to  the  proof,  and  the  common  century,  is  maintained  by  eminent 
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§  5.  Moreover,  in  bonds  renunciation  is  generally  and  mostly 
made  of  the  exception  non  numeratae  pecuniae,  whereby  the 
creditor  is  relieved  from  proving  that  the  money  was  indeed 
advanced,  which  is,  however,  to  be  understood  in  this  way,  that 
the  debtor  does  not  thereby  bind  himself  not  to  take  advantage 
of  the  exception  non  nuineratae  pecuniae,  but  that,  having  pro- 
posed it,  he  is  bound  to  prove  the  same  like  any  other  exceptions. 
Sande.  lih.  3.  tit.  2.  defin.  1. 


jurists.  Vid.  Middelant  in  notis  ad 
Tromans  de  foro  competenti,  pag. 
m.  246.  provided  the  party  raising 
the  exception  proves  that  the  money 
has  never  been  given  him,  which  he, 
being  promissor  and  debtor,  is  also 
bound  by  the  modern  law  to  prove 
within  the  two  years  if  sued  for  pay- 
ment of  the  debt,  vid.  Boel  ad.  d. 
decis.  pag.  739.  except  in  Friesland, 
where  the  aforementioned  distinc- 
tion of  the  Roman  law  may  be  quite 
applicable ;  however,  by  the  prac- 
tice prevailing  there,  the  plaintiff 
can  also,  if  unable  sufficiently  to 
prove  the  advance  (of  the  money), 
tender  the  oath  to  the  defendant  set- 
ting up  the  exception.  In  what 
cases  this  exception  is  not  applic- 
able, videre  licet  apud  Voet.  I.  c.  n. 
32.  add  Merula.  lil.  4.  cap.  14.  tit. 
40.  But  whether  it  can  be  taken 
even  after  litiscontestation,  like  the 
exception  of  solution,  Jurisjurandi, 
praescriptionis,  acceptilationis,  &c., 
seems  matter  of  speculation.  A  good 
practitioner  ought  indeed  to  take  all 
peremptory  exceptions  before  the 
litiscontestation,  vide  Marant. 
specul.  aur.  p.  297.  Yet  a  mistake 
on  this  point  seems  relievable. 
According  to  Carpzovius,  Jurisprud. 
for.  p.  1.  Const.  21.  defin.  10.  et  in 


processu.  tit.  18.  art.  6.  n.  40.  this 
exception  not  having  been  taken  in 
the  first  instance  cannot  be  raised 
on  appeal.  It  must  further  be  ob- 
served here  that  our  Author  has  in 
the  aanteekeningen  op  de  Ordonn- 
antie  en  de  manier  van  procedeeren 
in  de  Steden  en  ten  platte  lande, 
pag.  42.  completely  wrthdrawn  the 
doctrine  laid  down  by  him  in  the 
text,  that  provisional  sentence 
(namptissement)  entirely  does  away 
with  the  exception  non  numeratae 
pecuniae  in  the  principal  case,  for 
in  the  above  cited  aanteekeningen, 
he  says,  "  which  opinion  has  also 
formerly  been  inadvertently  fol- 
lowed by  me.  But,  if  the  subject  is 
well  considered,  such  provision  must 
be  understood  to  take  away  the  right, 
which  appertains  by  law  to  the  de- 
fendant in  the  principal  case,  no 
more  than  any  other  provision ;  and 
it  is  by  no  means  contradictory  to 
have  to  pay  upon  provisional  sei- 
tence  on  account  of  one's  signature, 
and  yet  to  avail  oneself  of  the  ex- 
ception non  numeratae  pecuniae  in 
the  principal  case,  if  no  renunciation 
thereof  has  been  made  in  the  written 
document."  Conf.  et  de  exceptione 
non  numerat.  pecun.  Maranth. 
specul.  aur.  p.  286. 
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CHAPTER  XVI. 

OF  CONSENSUAL  OBLIGATIONS. 
Sect.   1.   Definition  and  divisions  of  consensual  obligations. 

§  1.  Consensual  obligation  is  tliat  whicli  takes  place  by  agree- 
ment between  two  persons,  in  good  faitb  and  with  the  sincere 
intention,  tbat  the  one  shall  thereby  effectually  bind  the  other, 
without  any  writing  or  delivery  of  the  thing  being  necessary 
for  the  purpose.  §  1.  Inst,  de  ohligut.  ex  consensu.  I.  2.  D.  de 
obligat.  8f  act. 

Of  this  kind  are  purchase,  hire,  partnership,  mandate,  and 
matrimony  or  marriage,  pr.  Inst,  de.ohlig.  ex  consensu  I.  impias 
D.  de  R.  J. 
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Sect 
1. 


CHAPTEE  XVII. 


OF  PURCHASE  AND  SALE.* 


[GROT.  III.  14.] 


Of    Purchase    and    Sale    and 
when  it  is  completed,  see  also 

§  9- 

2.  Of   the   risk   in   the  property- 

sold  before  delivery  and  who 
must  bear  it,  see  also  §  8. 

3.  When  the  thing  sold  becomes 

the    property    of    the    pur- 
chaser. 

4.  When  must  it  be  considered 

that  credit  has  been  given  to 
the  purchaser. 

5.  Of  a  sale  on  rebate,  how  to  be 

considered,    for   cash  or   on 
credit  1 


Sect. 

6.  He  who  seeks  performance  of 

a  purchase  must  first  per- 
form his  portion  of  the  con- 
tract. 

7.  No    writing    is    necessary    to 

constitute  the  contract  of 
purchase  and  sale. 

8.  See  under  §  2. 

9.  See  under  §  1. 

10.  By  and  to  whom  and  how  pur- 

chase and  sale  take  place. 

11.  Noblemen   carrying   on   trade 

retain  their  nobility. 


§  1.  The  sale  (a)  is  considered  to  be  completed  (6)  as  soon  as 
ihe  price  and  mutual  consent  have  been  fixed,  altbougb  no  money 


*  [The  term  hoop  means  purchase, 
but  as  the  Author  is  treating  of  the 
•contract  of  purchase  and  sale,  I  have 
sometimes  in  this  chapter  written 
■sale  for  purchase. — Tk.] 

(a)  Purchase  and  sale  is,  accord- 
ing to  the  definition  of  Grotius  h.  I. 
an  agreement,  whereby  the  one  hinds 
himself  for  the  ownership  or  war- 
ranty of  something,  and  the  other 
for  the  payment  of  a  certain  pur- 
chase price  in  money;  or  otherwise 
more  concisely  with  Huber,  Heed. 
Begisg.  p.  350.  an  agreement  to 
transfer  the  property  in  something 
for  a  certain  price.  The  whole  ex- 
istence, or  the  essential  requisites  of 
•this  Contract,   consist  in  (1st)   the 


actual  consent  {consensus)  of  the 
contracting  parties ;  (2nd)  a  thing 
sold  (jnerx) ;  (3rd)  in  a  certain  price 
{pretium).  According  to  these 
requisites  our  Author  seems  to  have 
properly  treated  this  subject. 

(6)  It  would  have  been  better  if 
the  Author  had  said  that  the  sale  is 
considered  to  be  perfected  instead  of 
completed ;  since  there  is  a  distinc- 
tion between  the  perfection  and  con- 
summation of  this  contract.  The 
sale  is  perfected  as  soon  as  the  thing 
and  price  have  been  agreed  upon, 
haec  est  perfectio  emptionis  vendi- 
tionis  ex  qua  obligatio  nascitur,  and 
the  seller  acquires  by  the  sale  an 
action  for  payment  of  the  purchase- 
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has  yet  been  paid  nor  delivery  of  the  thing  been  made.  Z.  2.  §.  1. 
D.  de  contrah.  empt.  I.  1.  %  2.  D.  de  rer.  permutat.  I.  8.  D.  de 
pericul.  8f  commod.  rei  vend.  pr.  Instit.  de  eTnpt.  Sf  vend.  Unless 
an  actual  mistake  was  made  in  the  thing  sold,  as  if  anyone  has 
sold  copper  for  gold;  which  sale  would  of  itself  be  void,  because 
the  proper  character  of  the  thing  sold  is  wanting;  I.  9.  in  pr.  ^ 
%  2.  I.  14.  D.  de  contrah.  empt.  I.  41.  §  1.  D.  eod.  junct.  I.  83. 
§  1.  D.  de  Verb,  ohligat.  (c),  but  if  the  mistake  exists  in  the 
accidental  quality  of  the  thing,  the  same  remains  effectual. 
I.  10.  I.  14.  D.  de  contrah.  empt.  I.  21.  %  2.  D.  de  act.  empt. 

§  2.  From  this  it  follows  that  the  profit  or  loss,  which  by 
accident  or  otherwise  may  occur  to  the  thing  sold,  falls  to  the 
purchaser,  even  although  the  thing  sold  has  not  yet  been 
delivered.  §  3.  Instit.  de  empt.  vend.  I.  10.  I.  11.  D.  8f  Cod.  de 
pericul.  Sr  commod.  rei  vend.  For  the  sale  being  complete,  the 
purchaser  has  the  right  immediately  to  acquire  the  property,  and 
is  therefore  regarded  as  if  he  were  already  the  owner.  Arg.  I.  15. 
I.  174.  D.  de  Regul.  Jur.  Except  where  the  seller,  having  been 
applied  to  for  the  purpose,  has  failed  to  make  delivery,  in  which 
case  he  is  considered  to  take  the  risk  of  the  thing  on  himself. 
I.  15.  §  ult.  D.  de  rei  vend.  I.  39.  §  1.  I.  47.  §  ult.  I.  108.  §  11. 
D.  de  leg.  1.  I.  2.  Cod.  de  Usur.  8f  fruct.  legat.  vid.  Anton. 
Faber  ad  Cod.  lib.  4.  tit.  24.  defi,n.  24.  num.  3.  Sf  tit.  40.  defin.  8. 
num.  9.  Gromez.  var.  resolut.  torn.  2.  cap.  2.  num.  34.  {d). 

money,  just  as  the  purchaser  /.  Nat.  &  Gent.  §  604.  but  if  .a 
acquires  by  the  purchase  the  action  mistake  arose  as  to  the  accidental 
for  the  delivery  of  the  thing  sold.  quality,  or  in  the  quantity,  where 
The  purchase  and  sale  are  consum-  the  sale  is  by  measure  or  weight,  or 
mated  or  completed  when  the  thing  the  mistake  is  about  the  smaller  por- 
has  been  delivered  and  the  seller  has  tion  of  the  thing  sold,  the  sale  will 
been  satisfied  as  to  the  purchase  continue  valid,  subject  to  the  reason- 
price,  whence  the  eviction  and  war-  able  increase  or  reduction  of  the 
ranty  proceed.  purchase  price  pro  rata  portione, 
(c)  Whatever  prevents  the  con-  conf.  I.  14.  I.  40.  I.  45.  I.  57.  pr. 
sent  invalidates  the  contract  of  Digest,  h.  t.  junct.  Carpzov.  defini- 
purchase  and  sale.  I.  11.  Cod.  de  tion.  forens.  p.  2.  c.  14.  d.  13.  add  cl. 
contr.  emt.  and  therefore  also  a  mis-  Voet  in  Comm.  ad  h.  t.  thesi  5.  et 
understanding,  if  it  exists  in  corpore  seqq.  et  ampliss.  Hamerster.  Statut 
in  the  entire  body,  or  in  the  entire  Frisiae.  I.  1.  t.  8.  art.  3. 
subject  matter  in  totd  materid;  or  in  (d)  With  respect  to  the  profits  and 
the  purchase  price.  I.  9.  D.  h.  t.  or  loss  accruing  to  the  thing  sold,  it 
in  the  substantial  quality  of  the  must  be  observed  that,  according  to 
thing  sold.  I.  41.  D.  h.  t.  add.  Wolfii.  the   general   principles   of   law,    all 
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In  like  manner  the  risk  in  the  thing  sold  is  for  account  of  the 
seller,  if  the  sale  took  place  under  a  condition  and  the  condition 
has  not  yet  been  complied  with.  §  4.  Inst,  de  empt.  vend.  I.  80. 
§  2.  D.  de  act.  empt.  As  if  I  have  bought  certain  wine  or  grain 
at  another  place  to  be  delivered  in  Holland  or  elsewhere,  and  the 
said  wine  or  grain  is  lost  in  transit,  the  loss  will  fall  to  the 
lot  of  the  seller.  I.  8.  D.  de  peric.  8f  commod.  rei  vend.  I.  pen. 
Cod.  eod. 

The  sale  of  anything  which  can  be  measured,  counted  or 
weighed,  and  which  is  sold  by  measure,  number  or  weight,  is  not 
considered  completed  until  it  has  been  actually  measured, 
counted  or  weighed.  I.  35.  §  5.  D.  de  contrah.  ernpt.  and  thus  the 
risk  in  the  thing  sold  attaches  until  that  period  to  the  seller,  as 


profit  and  loss  fall  to  the  owner  of 
the  thing ;  that  the  purchaser  is 
before  actual  delivery  already  owner, 
since  for  the  acquisition  of  the  right 
of  ownership  it  is  sufficient  that  the 
contract  of  sale  h-as  been  made,  pro- 
vided it  appear  that  the  purchaser 
possessed  the  ability  of  exercising 
his  right  of  ownership  upon  payment 
of  the  purchase  price,  for  the  seller 
is  not  bound  to  part  with  his  pro- 
perty before  payment,  if  he  has  not 
sold  on  credit,  unless  through  neglect 
and  fault  of  the  seller  any  damage 
was  caused  to  the  thing  sold ;  under 
these  brief,  yet,  as  it  seems  to  me, 
accurate  limitations,  with  the  excep- 
tions mentioned  by  the  Author,  I 
think  it  sufficient  simply  to  allude 
to  the  proposition :  periculum  rei 
venditae  licet  nondum  traditae  ad 
emptorem  pertinet.  For  further  in- 
formation on  this  subject  the  reader 
is  referred  to  Coccejus  de  jure  civ. 
controvers  ad  T).  tit.  de  per.  et 
comm.  rei  vend,  quaest.  2.  Huber 
ad  tit.  Inst,  de  emt.  vend.  §  2.  De 
Groot.  Droit  de  la  Guerre  et  de  la 
Paix.  liv.  2.  ch.  12.  §  15.  &  Bar- 
beyrac  dans  les  notes  n.  5.  junct. 
Wolf.  Droit  de  la  N.  et  des  G.  §  613. 
&  Monsr.  Lusac  ibid,   and  concern- 


ing our  Dutch  law  J.  Loenius, 
et  ohserv.  cos.  34.  &  Boel  in  notis. 
lAdde  Voet.  18.  6.  1.  and  2.  :  Gluck. 
vol.  17.  tit.  6.  §  1033.  ff.—T^.l 
Concerning  the  question  where  any 
property,  having  been  sold  under  the 
going  out  of  a  burning  wax  candle, 
thereafter  becomes  lost  or  destroyed, 
and  subsequently  the  same  property 
is  sold  again  on  the  removal  of  the 
seal  and  the  sealing  wax,  and  the 
first  purchaser  remains  purchaser 
thereof,  who  must  bear  the  loss  ?' 
The  Court  of  Holland  and  the 
Supreme  Court  have  given  conflict- 
ing decisions,  see  van  Alphen.  Pape- 
gay.  vol.  2.  p.  481.  [This  custom,  I 
am  informed,  still  exists  in  some 
parts  of  the  Netherlands.  The  pro- 
perty is  sold  provisionally  to  the 
highest  bidder  on  the  going  out  of 
the  candle.  Tenders  are  then  allowed 
by  a  subsequent  day  for  the  pur- 
chase of  the  property.  These  tenders 
are  enclosed  in  a  sealed  cover.  When 
the  seal  of  this  cover  is  broken,  the 
property  is  awarded  to  the  highest 
bidder.  See  further  as  to  this  mode 
of  sale  in  execution,  post,  hk.  V.  ch. 
26.  §  10.  Huber.  Heed.  Begtsg.  hh. 
V.  ch.  40.  §  34.— Tr.] 
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if  tlie  sale  had  taken  place  subject  to  sucli  a  condition.    I.  2.  Cod. 
de  peric.  8f  commod.  rei  vend,  (e).* 

§  3.  With  respect  to  the  ownership,  the  thing  sold  becomes 
the  property  of  the  purchaser  (/)  only  when  the  stipulated  price 
is  paid,  even  although  complete  delivery  has  already  been  made, 
so  that  the  vendor,  so  long  as  the  price  has  not  been  paid,  retains 
his  property  and  may  legally  claim  back  the  things  he  has  sold.t 
§  venditae  vera  res  Sf  traditae  41.  Inst,  de  rer.  divis.  Keuren  of 
the  land  of  Voorn.  art.  51.  unless  the  said  things  were  sold  on 
credit,  and  the  vendor  has  accepted  the  word,  faith,  promise,  or 
credit  of  the  purchaser,  d.  §  41.  Instit.  de  rer.  dims,  in  fin.  I. 
quod  vendidi  19.  D.  de  contrah.  empt.  without  having  in  this  case 
after  delivery  any  further  right  of  reclaim  or  rei  vindicatio,  dd. 
II.  even  although  the  purchaser  subsequently  becomes  bankrupt 
without  having  paid  the  promised  purchase  price ;+  Grail,  lih.  2. 
observ.  15.  in  pr.  saving  however  where  it  can  clearly  be  shewn 
that  such  purchaser  had  already  contemplated  this,  and  simply 
intended  to  deceive  the  vendor  in  his  good  faith,  for  then  we 
must  hold  that  the  thing  sold,  whether  the  sale  be  on  credit  or 
for  ready  money,  remained  the  property  of  the  vendor,  notwith- 
standing the  delivefy  and  giving  of  credit ;  for  in  such  a  case  the 
thing  is  not  considered  to  have  been  delivered  but  rather  to  have 

(e)  See  the  Ohserv.  on  the  Intro-  174.     Quirk's  Trustees  v.   Assignees 

duction  of  Grotius,  vol.   2,   p.   172.  of  Liddle,  3.   S.   C.   322.  :    Sadie  v. 

adv.  Coccejus  d.  I.  q.  5.  &  6.  The   Standard  Bank.   7.    S.    C.    87. 

*  [In  Taylor  &  Co.   vs.    Mackie,  Andrews   v.     'Bosenhaum,.    1908.    E. 

Dunn  &  Go.  2  Buch.  Rep.  1879.  p.  D.  C.  at  p.  124.— Te.] 
166.  it  was  held,  that  where  the  seller  J  \.Gf.  Keyter  vs.  Barry's  Bxecu^ 

had  measured  ofi  brandy  and  placed  tor.    There  goods  were  sold  on  credit, 

it  in  hogsheads,    which  he  marked  with  a  condition  that  if  the  price  be 

and  set  aside  for  the  purchasers,  and  not  paid,  the  vendor  shall  have  the 

shortly  afterwards,  but  before  deli-  right   of    claiming    the    goods,    and 

very,  an  Excise  Act  became  law  by  that  the  purchaser  shall  not  be  able 

which  a  duty  was  imposed  on  brandy  in  any  way  to  dispose  of  the  goods, 

in  stock,  such  duty  was  a  risk  attach-  but  that  they  shall  remain  as  secu- 

ing  to  the  brandy^,   payable  by  the  rity   for   the  debt :    Held,   that  the 

purchaser. — Tk.]  ownership  in  the  goods  passed  to  the 

(/)  Vide  the  above  cited  Ohs.  d.  I.  purchaser,  and  that  while  in  his  pos- 

p.  171.  session,   though  not  paid   for,   they 

+  [Even  where  the  property  has  may  be  seized  in  execution  of  a  judg- 

passed   into   the  hands   of   a   third  ment  obtained  against  the  purchaser 

party,  see  Consult.  &  Advys.  vol.  1.  by  a  third  person.     Buch.  Supreme 

cons.  286.  and  per  curiam  hi  Daniels  Court  Rep.  1879.  p.  175. — Tr.] 
V.  Cooper,  1.  Buch.  E.  D.  C.  Bep. 

E.D.L. — ^11.  9 
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been  obtained  by  fraud;  as  is  rightly  observed  by  Andr.  Gail. 
d.  loco.  num.  8.  Sf  seq.  Consult,  en  Advys.  vol.  1.  cons.  222.  en 
Consult.  245.  253.  285.  ^  286 :  vol.  2.  Cons.  127.  and  Amsterdam 
3rd  vol.  cons.  2 :  vol.  6.  cons.  2.  Costuymen  of  Antwerp,  tit.  58. 
art.  7.  Papon,  lib.  18.  tit.  5.  art.  46.  Everbard.  consil.  209. 
num.  9.  [Neerl.  Adv.  1.  C.  42]  and  so  it  has  several  times  been 
decided,  see  Neostad.  supr.  cur.  decis.  5.  Handvesten  of 
Amsterdam  of  the  year  1624.  pag.  98.  &  108.  See  hereon  also  a 
statute  in  the  Recuyl  of  the  Keuren  and  Costuymen  of  Amster- 
dam, cap.  van  preferentie  37.  art.  6. 

§  4.  As  to  the  question,  whether  and  when  is  credit  given  to 
the  purchaser,  we  must  be  guided  by  the  transaction,  which  may 
take  place  for  ready  money  on  delivery,  or  upon  a  certain  day; 
whereof  a  transaction,  which  can  be  said  to  have  taken  place  for 
ready  money,  beyond  doubt  excludes  all  credit,  and  again,  what- 
ever takes  place  by  a  certain  day  cannot  exist  without  credit. 
And  in  order  that  the  right  of  following  up  things,  sold  for  cash 
and  remaining  unpaid,  should  not  continue  too  long  and  be 
abused  to  the  prejudice  of  a  third  person,  who  has  in  the  mean- 
time acquired  the  said  things  by  lawful  acquisition  and  for  value 
(e«  titulo  oneroso),*  it  has  by  ordinances  in  several  towns  been 
limited  to  a  certain  time,  e.g.  at  Amsterdam  within  six  weeks 
by  ordinance  of  31.  January,  1658.  and  at  Leyden  within 
fourteen  days,  according  to  the  ordinance  of  8.  May,  1659.  within 
which  time  the  property  sold  must  be  reclaimed,  otherwise  this 
right  is  forfeited. t 

*  {IDamels  vs.  Cooper^  1.  Buch.  E.  the  price  which  he  gave  for  it  be  ten- 

D.  C.  Rep.  174. — Te.]  dered  him,  appears  to  have  been  gen- 

t  [Sale  of  Stolen  Property  at  a  erally  observed  not  merely  in  the 
public  Market. — In  Book  2.  ch.  7.  province  of  Holland  but  throughout 
§  3.  van  Leeuwen  lays  down  that  the  the  whole  of  the  Netherlands.  Gro- 
purchaser  of  stolen  property  at  a  tius,  Introd.  2.  3.  5.  says:  "The 
public  market  is  entitled  to  retain  owner  may  exercise  his  right  of  re- 
possession of  it  against  the  true  covering  his  property,  even  from  a 
owner,  until  the  latter  tenders  him  hond  fide  possessor,  without  retum- 
the  purchase  price.  Although  the  ing  the  possessor  the  money  he  paid 
holding  of  free  and  public  markets  for  it."  Upon  which  Groenewegen 
owes  its  origin  to  local  grants  and  observes  in  a  note,  that  by  Charter 
special  custom,  the  practice,  recog-  of  Maria  of  Burgundy  the  inhabit- 
nising  the  right  of  a  hand  fide  pur-  ants  of  Holland,  Zeeland,  and  West 
chaser  of  stolen  property  at  any  of  Friesland  may  seize  property  which 
these  markets  to  retain  the  property  has  been  stolen  or  taken  away  from 
bought  by  him,  unless  repayment  of  them,    wherever   they   may   find   or 
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§  5.  Whence  this  doubt  may  arise,  whether  whatever  is  sold 
among  merchants  upon  rebate  is  to  be  considered  sold  for  cash 


come  upon  the  same.  Grotius  is 
here  in  §  5.  stating  the  rule  of  the 
Roman  law,  which,  in  his  day,  had 
become  adopted  as  jus  commune  in 
Holland ;  and  Groenewegen  points 
out  that  there  is  also  direct  statu- 
tory authority  for  it  in  the  Charter 
or  Privilege  of  the  Lady  Maria  of 
Burgundy.  To  understand  the  rea- 
son for  this  Charter,  which  was 
granted  in  the  year  1474,  we  must 
bear  in  mind  that  at  that  time  it 
was  probably  already  a  general  prin- 
ciple or  maxim  of  the  Dutch  law. 
Itoerend  goed  heeft  geen  gevolg — 
mohilia  non  habent  sequelam  (Ant. 
Matth.  Paream,.  vii.).  When  the 
Charter  was  obtained  the  principle 
of  the  Roman  law  that  an  owner  may 
follow  up  and  vindicate  his  property 
{Inst.  2.  1.  41.)  was  not  yet  generally 
in  force  or  recognized  in  the  Dutch 
Courts.  The  reader  will  remember 
that  the  first  official  mention  and 
application  of  the  civil  law  in  Hol- 
land occurs  in  the  Instruction  to  the 
Court  of  Holland  by  Charles  the 
Bold  in  the  year  1462  (see  Com. 
vx)l.  I.  Appendix  p.  462.)  When 
the  Charter  was  granted  by  the 
Lady  Maria  14  years  later  the  re- 
ception of  the  Roman  law,  as  dis- 
tinct from  its  introduction,  had  not 
yet  taken  place.  We  have,  there- 
fore, in  this  Charter,  another  official 
recognition  of  a  rule  of  the  Roman 
law.  In  §  6  Grotius  adds,  "  except 
where  a  person  has  bought  anything 
bond  fide  in  market  overt,  for  in  that 
case  the  possessor  must  he  repaid  the 
price  he  declares  on  oath  to  have 
paid  for  it,  if  he  cannot  recover  the 
same  from  the  seller."  On  which 
Groenewegen  has  this  note :  "accord- 
ing to  the  Statute  of  Zeeland,  and 
the  custom  of  some  other  places,  but 
this  does  not  hold  where  such  statutes 
or  customs  do  not  exist."    Groene- 


wegen himself,  however,  de  II.  Abro- 
gat.  Cod.  6.  2.  2.  observes  :  "  Eodie 
res  furtiva  a  fore  vendita  vindicari 
neguit  nisi  restituto  emptori  pretio 
.  .  .  sicut  et  multorum^  locorum 
moribus  rem  furtivam  in  nundinis 
aut  foris  liberis  emptam,  si  a  vendi- 
tore  pretium  non  possit  recuperare, 
emptor  non  restituit,  nisi  redhibito 
pretio,  quod  juratus  se  solvisse  de- 
clarat,"  and  he  cites  Grotius  uhi 
supra  in  support  of  this  statement. 
Van  Leeuwen  in  Gens.  for.  2.  11.  4. 
is  to  the  like  effect;  although  it 
must  be  admitted  that  in  Cens.  for. 
4.  l9.  20.  he  somewhat  qualifies  his 
words  by  restricting  the  right  of  re- 
tention by  a  bond  fide  purchaser  in 
a  public  market  secundum  quorun- 
dam  locorum  statuta,  as  he  also  does 
in  the  Commentaries,  bk.  2.  ch.  7. 
§  4.  Voet  6.  1.  8.  says,  "  Vti  et  in 
rebus  illis  furtivis,  quae  publicis  in 
nundinis  fuerunt  alicui  bond  fide 
ementi  divenditae,  quae  non  nisi 
pretio,  quod  datum  est,  restituto 
vindicari  possunt,  quoties  emior 
nequit  a  venditore  pretium  servare; 
ita  jure  singulari  munitis  istis  nun- 
dinalibus  venditionihus  in  plerisque 
Belgii  locis  (si  pauca  excipias,  in 
quibus,  inter  rem  alienam,  at  furto 
subductam,  distingui  observat 
Anton.  Matthaeus  paraemid.  7. 
num.  17.  vers,  secundo)  commerci- 
orum  adjuvandorum  gratid,  ne  timi- 
dius  ad  emendum  accederent  em- 
tores,  si,  re  aliena  bona  fide  com- 
paratd,  pretii  periculum  deberent 
suhire,  nulld  licet  in  culpd  plerum- 
que  haerentes;  dum  in  peregrin- 
orum  promercii  causa  adventan- 
tium,  ac  res  venales  exponentium, 
conditioners  integritatemque  eurio- 
sius  inquirere  onerosum  ementibus 
ac  prope  impossibile  visv/m  est." 
In  support  of  this  view  he  cites 
Grotius,  Zypaeus,  Matthaeus,  Groe- 


132 


OF  PURCHASE  AND  SALE. 


[Bk.  IV. 


or  on  credit?    And  herein  we  must  distinguisli   whether  the 
transaction  took  place  with  an  obligation  to  rebatOj  or  with  the 


newegen,  Wassenaar,  and  van  Leeu- 
wen.  Voet,  therefore,  who  wrote  in 
the  year  1698,  distinctly  states  that 
in  his  time  in  most  places  of  the 
Netherlands  (in  plerisque  Belgii 
locis)  the  purchaser  in  a  public 
market  of  stolen  property  had  a 
right  of  retention.  Hence  we  find  a 
decision  of  the  Court  of  Holland, 
anno  1674,  expressly  laying  down 
the  law  to  this  effect,  not  by  refer- 
ence to  any  special  local  custom  but 
as  a  rule  of  general  application, 
Bell.  Juridicum,  p.  2-3.  It  appears 
from  the  statement  of  the  case  (p.  2) 
that  the  plaintiff's  cows  were  stolen 
from  a  meadow  and  sold  in  the 
public  market  in  the  town  of  Gouda. 
It  was  held  by  the  Court  of  Holland 
that  the  plaintiff  was  not  entitled 
to  recover  the  cows  from  the  bond 
fide  purchasers,  without  first  restor- 
ing to  them  the  price  they  had  paid 
for  the  cows.  The  language  of  the 
text  writers  is,  however,  not  uni- 
form, which  has  created  some  un- 
certainty. Some  of  them  speak  of 
the  sale  of  stolen  property  on  a  free 
market,  while  others,  like  van  Leeu- 
wen,  Voet  and'  van  der  Keessel, 
use  the  expression  public  market.  If 
we  refer  to  the  writers  of  a  century 
later,  we  find  in  the  first  place  no 
dissent  by  Decker  (in  his  edition  of 
these  Commentaries,  anTW  1780) 
from  the  doctrine  of  van  Leeuwen, 
bfe.  2.  ch.  7.  §  3.  Next,  the  jurists 
in  the  Begtsgeleerde  Observatien  (of 
whom  van  der  Linden  was  one),  vol. 
2.  obs.  27.  in  fine,  apparently,  re- 
cognize the  decision  of  the  Court  of 
Holland,  1674,  as  still  binding  in 
their  day.  See  also  van  der  Schell- 
ing's  edition  of  the  Cod.  Bat.  in  voce 
goederen.  §.  3.  n.  2.  But  all  doubt 
on  the  subject,  if  any  there  be,  is 
removed  by  van  der  Keessel,  who 
(after  observing  in  Th.  183  that  the 


general  rule  in  Holland  is  that  the 
owner  of  property  can  legally  claim 
it  from  any  one  in  possession  with- 
out making  restitution  of  the  price 
paid  by  the  latter)  says  in  Th.  184. 
■"  The  exceptions  to  this  rule  are 
(1st)  in  respect  of  goods  which  have 
been  bond  fide  sold  in  public  market, 
— the  price  whereof  should  be  re- 
stored ;  (2nd)  in  respect  of  goods 
even  though  stolen  which  have  been 
given  in  pledge  to  public  pawn- 
brokers ;  (3rd)  at  some  places,  in  re- 
spect of  goods  sold  by  old  clothes 
merchants,  after  having  been  pub- 
licly exposed  for  eight  days."  Van 
der  Keessel  therefore  treats  the  right 
of  retention  of  the  purchaser  of 
stolen  J)roperty  in  market  overt  as 
an  exception  of  general  application 
throughout  Holland.  And  that  this 
is  van  der  Keessel's  meaning  is  also 
clear  from  the  words  at  some  places 
under  the  third  exception  mentioned 
by  him.  The  first  exception  is  of 
general,  the  third  only  of  local  appli- 
cation. This  was  also  the  opinion 
of  the  Supreme  Court  of  the  Trans- 
vaal in  Betief  vs.  3am,erslach  (2. 
K.  Rep.  171)  ;  whUe  the  Court  of 
the  Eastern  Districts  of  the  Cape 
Colony  in  van  der  Merwe  vs.  Webb, 
held  that  the  rule  in  favour  of  a 
sale  at  a  public  market,  under 
Roman  Dutch  Law,  being  purely 
local  in  character  and  depending  on 
special  custom,  had  not  been  intro- 
duced into  South  Africa  by  the  early 
Dutch  settlers.  ,  This  view  was  like- 
wise adopted  by  the  Cape  Supreme 
Court  in  Woodhead  Plant  &  Co.  vs. 
Gunn  (11.  S.  C.  4.).  It  is  consid- 
ered doubtful  whether  the  Courts  in 
South  Africa  will  regard  the  rule 
of  the  Dutch  law  as  of  force  among 
us.  The  trend  of  legal  opinion,  it 
is  said,  is  in  favour  of  the  negative. 
-Tk.] 
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option  of  rebating,  that  is  of  deducting,  if  the  purchaser  wishes 
to  pay  in  cash.  If  the  purchaser  is  obliged  to  rebate,  then  the 
transaction  cannot  be  considered  otherwise  than  for  cash;  but  if 
he  has  the  choice  either  to  rebate  or  to  wait  till  his  time  is 
expired,  then,  if  he  does  not  immediately  pay  the  purchase  price, 
deducting  the  rebatement,  it  will  be  considered  that  credit  has 
been  given  to  the  purchaser  (g). 

But  in  case  of  doubt  the  transaction  will  be  considered  to  have 
taken  place  for  cash,  as  has  several  times  been  decided  by  the 
Court  of  Holland. 

§  6.  A  purchaser,  demanding  the  thing  sold,  is  obliged  first 
of  all  to  pay  the  vendor  the  purchase  price.  I.  13.  §  8.  D.  de  act. 
empt.  Likewise,  the  vendor,  claiming  the  purchase  price  from 
the  purchaser,  must  first  of  all  complete  the  transaction  on  his 
part  and  deliver  to  the  purchaser  the  thing  sold.  I.  5.  in  fin. 
Cod.  de  evict.  I.  25.  D.  de  em.pt.  Sf  ihi.  Bart.  Costal  S(  alii 
"Wesenbec.  eod.  paratit.  nAim.  6.  But,  if  they  do  not  trust  each 
other,  they  need  not  do  so,  provided  the  purchase  price  be 
deposited  in  the  safekeeping  of  the  judge  or  of  a  third  party, 
chosen  for  the  purpose  by  both  of  them.  I.  39.  D.  de  solut.  in 
f,n.  8f  ihi.  Bart.  Castrens.  8f  alii.  Gloss  in  I.  13.  §  8.  in  verb, 
retinere  potest,  in  fin.  D.  de  act.  empt.  Franc.  Curt,  in  tractat. 
de  sequestrat.  qicaest.  1.  num.  12.  in  fin. 

§  7.  Although  in  purchase  and  sale  a  note  or  writing  fre- 
quently exists,  yet  the  same  is  not  necessary  (as  has  already  been 
observed  of  other  transactions  in  general)  unless  it  has  been 
otherwise  clearly  stipulated.  Grot.  Introd.  bk.  3.  ch.  14.  §  26. 
Wesemb.  ad.  pr.  Instit.  de  ernpt.  vendit.  Neostad.  de  pact, 
antenupt.  observ.  18.  But  this  must  in  these  countries  be  under- 
stood of  immoveable  property  only,  for  by  placaat  of  the 
Emperor  Charles  of  the  year  1529  it  has  been  introduced  that  no 
sale  or  alienation  of  immoveable  property  shall  exist,  until  the 
same  has  been  lawfully  conveyed  before  the  magistrate  of  the 
place  where  the  property  is  situated.  Grot.  Introd.  bk.  2.  ch.  5. 
§  13.  and  the  fortieth  penny  has  been  paid  thereon.  Placaat  van 
den  40  penn.  art.  11. 

§  8.  Whence  this  doubt  arises,  whether  at  the  present  day  the 
risk  of  damage  and  benefit  of  increase,  which  may  happen  to 

{g)  See  Handv.  of  Amst.  last  edn.  p.  504.  add.  d.  ohs.  torn,.  3.  p.  200  et  seq. 
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sucli  property  before  the  legal  conveyance  lias  been  thus  effected, 
falls  to  the  purchaser?  But  in  as  much  as  the  express  meaning 
and  sense  of  the  said  flacaat  were  only  intended  to  provide  pro- 
tection for  honest  people,  so  that  they  should  not  be  deceived  or 
misled  by  secret  transfers  or  mortgages,  and  as  on  the  interpreta- 
tion of  the  said  placaat  it  has  been  several  times  held  by  the 
Supreme  Court,  that  in  so  far  as  a  conveyance,  sale,  or  mortgage, 
otherwise  effected  is  thereby  declared  null  and  void,  the  placaat 
only  applies  in  respect  of  third  persons  and  not  in  respect  of  the 
transactors  themselves.  Neostad.  supr.  cur.  decis.  70.  as  has 
been  more  fully  stated  ante,  vol.  1.  hk.  2.  ch.  7.  §  4.  it  follows 
that  the  said  placaat  has  not  introduced  any  change  in  this 
respect,  but  that  even  at  the  present  time  the  loss  and  profit, 
which  may  accrue  to  the  immoveable  property  before  transfer,  is 
for  account  of  the  purchaser :  as  was  also  decided  by  the  Court 
of  Holland  according  to  the  testimony  of  Groenewegen.  tract  de 
II.  dbrogat.  §  3.  Instit.  de  empt.  vendit  (h). 

§  9.  For  which  reason  we  must  also  hold  that  although  the 
sale  of  immoveable  property  is  considered  not  consummated 
before  and  until  legal  conveyance  has  followed,  yet  the  vendor  or 
purchaser  cannot  retract  from  the  sale  within  that  time,  but  be 
legally  compelled  by  virtue  of  his  contract  the  one  to  give 
transfer,  the  other  to  receive  the  same.*  Except  only  at  L.eyden, 
where  the  vendor  or  purchaser  of  anything  which  has  been  sold 
privately  {onder  de  hand)  may  withdraw  from  the  sale,  so  long 
as  the  same  has  not  yet  been  confirmed  by  the  registration 
commonly  called  inbrengt  of  the  magistrates  (schepenen)  Keuren 
of  Leyden,  anno  1583.  art.  68.  But  to  prevent  the  reckless  with- 
drawal from  a  sale  entered  into  with  due  premeditation,  those 
who  wish  to  withdraw  from  a  sale  are  by  the  new  Keuren  of 
Leyden,  art.  112.  obliged  to  pay  the  20th  penny  of  the  stipulated 
or  promised  purchase  price.  And  it  is  a  general  custom  in  the 
country  that  all  transactions  of  sale  occurring  in  an  inn  or  drink- 
ing bout  may  be  annulled  within  24  hours  on  payment  of  the 
wine  bill ;  except  public  sales  held  on  a  court  day.     See  Grot. 

(h)  Vid.  Boel  I.  c.  G.  van  Wasse-  de   periculo  ei  comm.   rei  vevditde 

naar  practyc.  notar.  cap.  12.   §  24.  thesi  6. 

&  25.  Matthaeus  de  auction,  lib.  1.  *  [See  infra,  ch.  xviii.  §  1. — Tr.  ] 
cap.  13.  n.  20.  et  CI.  Voet  ad.  D.  tif. 
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Introd.  hk.  3.  ch.  14.  §  5.     Costuymen  of  Rynland,  art.  94.  and 
what  is  more  fully  stated  in  the  notes  thereto. 

§  10.  No  distinction  exists  at  the  present  day  as  to  the  persons, 
who  may  purchase  and  sell  and  the  things  which  may  be  bought 
and  sold ;  but  every  one,  who  has  the  free  disposal  of  his  property, 
is  at  liberty  to  alienate  by  means  of  sale  any  property  which 
is  alienable,  for  as  the  principal  welfare  of  these  countries  con- 
sists in  commerce  and  the  trading  of  individuals,  the  same  has 
not  been  introduced  in  vain,  but  of  necessity,  in  order  that  every 
one  might  benefit  himself  by  buying  and  selling.  §  2.  vers.  jus. 
autem  instit.  de  jure  nat.  gent.  Sr  civil,  junct.  I.  16.  %  4l  D.  de 
minorib.  and  all  things,  which  are  not  forbidden,  may  be  dis- 
posed of  and  sold  by  every  one,  who  is  not  prohibited  from  so 
doing.  Except  that  in  some  places  and  towns  certain  ordinances 
and  regulations  have  been  fixed  with  reference  to  sale  and  pur- 
chase, which  must  be  observed  on  pain  of  forfeiture,  and  in  case 
of  non-compliance  therewith  the  sale  is  considered  void.  Cos- 
tuymen of  Antwerp,  tit.  51.  art.  2. 

In  like  manner,  in  order  that  war6s  may  not  be  falsified,  and 
trade  and  handicraft  may  continue  to  flourish,  some  branches  of 
trade  are  not  entirely  forbidden,  but  regulated  in  a  certain  way 
and  kept  thereto.  Zyp :  Notit.  Jur.  Belg.  tit.  de  colleg.  artific. 
Thus,  at  Leyden  and  other  places,  where  manufactures  and 
handicraft  are  carried  on,  certain  places  and  guilds  have  been 
established  where  the  articles  that  are  made  must,  according  to 
the  regulation  and  ordinance  on  the  subject,  be  tested  and 
examined.  Such,  however,  that  all  merchandize  and  wares  may 
be  freely  taken  and  exported  to  all  countries,  and  even  to  the 
enemy,  provided  the  duties  and  licence  money  have  been  paid : 
see  Christin.  vol.  3.  decis.  64.  n.  7.  Excepting  only  weapons  of 
war  and  ammunition,  otherwise  called  contraband  goods,  which 
may  be  exported  to  our  allies  but  not  to  our  enemies.  Christin. 
diet.  vol.  3.  num.  6.  Matthaeus  de  criminibus.  lib.  48.  tit.  4. 
cap.  4.  num.  1.  Zypae,  tit.  quae  res  exportari  non  debeant, 
which  has  often  been  decreed  among  us  by  different  flacaats. 

%  11.  With  respect  to  persons  who,  among  us,  may  without 
any  distinction  engage  in  commerce,  it  may  be  asked  whether 
noblemen,  saving  their  nobility,  can  engage  in  trade?  But  as 
commerce  is  the  sinew  of  our  country,  upon  which  its  whole  pros- 
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perity  depends,  every  one  is  of  common  right  at  liberty  to  engage 
in  it;  such  that  we. must  regard  it  with  no  contempt  whatever, but 
with  the  greatest  praise  and  respect.  Hence  it  follows  that  the 
nobility  are  not  prevented  from  pursuing  it,  nor  does  any  loss  of 
dignity  result  therefrom,  but  on  the  contrary  the  nobility  thereby 
retain  their  dignity,  rights  and  privileges,  in  order  that  what  is 
allowed  by  law  or  custom  as  a  lawful  undertaking,  should  not  be 
subjected  to  any  prohibition.  I.  4.  Cod.  ad.  leg.  jul.  de  adulter. 
especially  where  it  consists  in  public  dealing  and  trade  by  whole- 
sale, and  the  nobility  abstain  from  commerce  of  an  inferior  kind ; 
as  where  handicraft  and  manual  labour,  or  menial  work,  have  to 
be  undertaken;  or  where  they  do  not  carry  on  and  execute  their 
business  in  person  but  by  means  of  others.  So  it  is  held  in 
Christin.  vol.  3.  decis.  106.  n.  6.  7.  Anton.  Fab.  Cod.  lib.  9. 
tit.  29.  def.  3. 
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CHAPTEE  XVIII. 


OF  THE  CONSEQUENCE  OF  SALE  AND  WARRANTY. 
[GROT.  III.  15.] 


Sect. 

1.  How  delivery  of  the  thing  sold 

is  effected. 

2.  Of  freeing  and  warranting. 

3.  Of    warranty,    by   whom    and 

when  to  be  made. 

4.  Of  giving  security.     Whether 

and  when  to  be  made. 

5.  Of  delivery  by  willing  decree. 

6.  Of  under  or  over  measure  of 

land,   and  when  to  be   com- 
pensated for. 

7.  Of   the   condition    on    a    sale, 

"  without  measure  and  voet- 
stoots." 


Sect. 

8.  Where  land  is  sold  a  certain 

measure  being  mentioned, 
with  a  condition  that  it  is 
sold  in  a  lump  without 
measure,  it  must  not  differ 
more  than  50  roods  in  mea- 
sure. 

9.  In  what  manner  and  of  what 

land  this  is  to  be  understood. 

10.  What  defects  in  the  thing  sold 

must  be  made  good  or  not. 

11.  Of  indemnification  of   defects 

in  a  horse. 

12.  In  the  case  of  slaughter  cattle. 

13.  In  the  case  of  pigs. 


§  1.  The  consequence  of  sale  is  tie  right  to  a  full  and  free 
delivery,  transfer,  or  conveyance  of  the  thing'  sold,  to  which  on 
the  sale  being  completed  the  vendor  can  be  compelled,  if  it  be 
in  his  power;  I.  11.  §  2.  D.  de  act.  empt.  and  it  is  not  enough  for 
him  to  pay  the  damage  and  loss  caused  by  non-delivery;  I.  11. 
§  2.  D.  de  act.  empti  ^-  ibi  DD.  Pinell.  ad.  I.  1.  D.  de  bon. 
matern.  part.  3.  n.  35.  Covarruv.  var.  resolut.  lib.  2.  cap.  19. 
n.  1.  Cost,  at  Antwerp,  tit.  51.  art.  9.  Neostad.  suprem.  cur. 
decis.  50.  unless  it  is  not  in  his  power  to  do  so,  in  which  case  it 
will  suiEce  if  he  make  good  the  loss.  d.  I.  11.  §  2.  D.  de  act.  empt. 
See  Costuymen  of  Utrecht,  rubr.  27.  art.  7.  Neostad.  .'supr.  cur. 
decis.  82.  (a).*    How  this  is  to  be  effected  both  in  the  case  of 


(a)  Add.  Rochefort  civiele  wetten, 
pag.  159.  &  commentatores  ad  Digest 
tit.  de  act.  empt. 

*  [Voet  in  his  commentary,  19.  1. 
14.  differs  from  the  doctrine  of  the 


Author,  and  contends  that  by  Roman 
Law  a  vendor  cannot  be  compelled 
to  deliver  the  thing  sold,  even  if  he 
refuses  from  sheer  wilfulness  to 
make  delivery ;  but  is  discharged  on 
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moveable  and  immoveable  property  has  already  been  mentioned 
above  in  vol.  1.  bk.  2."ch.  7.  §§  2—4. 

§  2.  I  say  to  a  full  and  free  delivery;  for  not  only  is  the 
vendor  obliged  to  deliver  everything  that  he  has  sold,  or  whatever 
is  considered  to  be  included  thereunder,  together  with  every 
right,  accession  and  claim  appertaining  to  the  thing;  I.  3.  §  1.  D. 
de  act.  empt.  I.  20.  D' de  rei  vind.  I.  20.  D.  de  acq.  rer.  dominio. 
but  further  also  to  free  and  warrant  the  thing  sold;  that  is,  to 
cause  (the  purchaser)  to  acquire  and  retain  the  full  and  free 
ownership.  I.  2.  I.  3.  §  1.  I.  11.  §  2.  D.  de  act.  empt.  or  in  default 
hereof  to  restore  and  compensate  the  purchaser,  in  addition  to 
the  purchase-money,  whatever  interest  he  has  in  the  matter,  or 
otherwise  according  to  the  verdict  of  honest  men  to  make  good 
what  is  wanting  therein,  d.  I.  11.  §  jin.  D.  eod.  See  Grot. 
Introd.  lib.  III.  cap.  14.  §  6. ;  cap.  15.  §  5.  vide  I.  59.  Sf  ibi 
Busium.  Cujac.  &  Duaren.  in  I.  38.  §  3.  D.  de  verbor.  obligat. 
I.  61.  D.  de  Aedilit.  Edicto.  I.  15.  §  1.  D.  de  evict.  Christin.  ad 
leg.  Mechlin,  tit.  13.  art.  38.  num.  2.     Andr.  Gail.  lib.  1.  observ. 


payment  of  damages  (id  quod  inter- 
est) to  the  purchaser  for  non-deliv- 
ery. He  also  thinks  that  this  should 
be  the  rule  of  Dutch  Law,  notwith- 
standing the  opinion  of  Grotius, 
Groenewegen,  van  Leeuwen,  and  the 
decision  in  Neostadius  mentioned  in 
the  text.  Several  jurists,  however, 
maintain  that  even  by  the  Civil  Law 
an  action  to  compel  delivery  is  given 
to  the  purchaser.  See  Groenewegen 
ad  Grot.  3.  3.  41.  (m.  94.),  v.  d. 
Keessel,  Th.  512 ;  and  there  is  the 
direct  opinion  of  Ulpian  in  support 
of  it.  Dig.  19.  1.  11.  2.  From  these 
and  other  authorities  it  is  clear  that 
by  the  Roman  Dutch  Law  the  pur- 
chaser can  by  action  compel  the 
vendor  to  deliver  the  thing  sold 
where  it  is  in  his  power  to  make  de- 
livery. Add.  Author,  supra,  ch.  2. 
§  13.  ch.  17.  §  9.  ch.  14.  §  3.  and 
Cens.  For.  4.  19.  10.  Wassenaar. 
Jud.  pract.  vol.  2.  ch.  12.  §  32.  Van 
der  Linden  in  notis  ad  Pothier.  Oh- 
ligations  vol.  1.  §  157.  Groene- 
wegen ad  Grot.  3.   15.  6.   (n.  26.), 


Huberus,  Heed.  Begts.  II.  3.  §§9. 
10.  Voet.  19.  1.  3.  V.  d.  Linden  I. 
15.  §  9.  This  is  also  the  settled 
practice  in  South  Africa.  Where 
the  vendor,  having  sold  to  A.,  after- 
wards sells  and  delivers  the  same 
thing  to  B.,  if  B.  knew  of  the  first 
sale  to  A.,  the  latter  can  claim  res- 
cission and  restitution  of  the  thing 
sold  to  B.,  and  pray  that  it  be  de- 
livered to  him,  A  :  Loen.  Decis.  80. 
&  Boel  in  notis.  Cens.  For.  4.  19. 
26.  Voet.  6.  1.  20.  Ant.  Matth. 
Paraem.  7.  §  6.  and  the  Nareede 
thereon.  Gail.  obs.  lih.  2.  obs.  55, 
n.  11.  Pothier.  Verbintenissen.  ed. 
van  der  Linden.  §  153.  Cf.  Story. 
Eq.  Jpd.  §§  397.  and  784.  Cohen  v. 
Shires,  2.  K.  Rep.  41.  A  bond  fide 
purchaser,  who  buys  a  res  litigiosa 
and  obtains  delivery  of  it,  can  be 
compelled  to  give  it  up  to  the  suc- 
cessful plaintiff.  Voet.  44.  6.  3.  Van 
der  Keessel.  Th.  630.  Leviion  v. 
Ve  KlerVs  Trustee,  1914.  C.  P.  D. 
at  p.   693.— Tr.] 
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116.  num.  7.  Zypae.  Notit.  Jur.  Belg.  de  empt.  ^  vend,  in  fin. 
unless  it  lias  been  expressly  otherwise  agreed  upon,  commonly 
called  Tnet  den  voet  te  stooten*  in  which  case  it  will  suffice  if  the 
vendor  return  the  exact  price.     Neostad.  swpr.  cur.  decis.  68. 

§  3.  If  any  legal  steps  be  taken  against  the  purchaser  by  a 
third  person  (h),  who  has  any  right  or  claim  in  the  said  property, 
the  vendor,  having  received  timely  notice  hereof,  will  be  obliged 
to  contest  the  right  on  behalf  of  the  purchaser,  which  we  call 
warranty  and  guaranteeing,  tot.  tit.  D.  8f  Cod.  de  Evict.  See 
further  Carballin.  tractat  de  Evict,  If  such  notice  be  not  made 
in  time  to  the  vendor,  the  purchaser  will  not  have  any  right  to 
compensation.  I.  53.  in  jin.  D.  de  evict.  I.  8.  Z.  20.  Cod.  eod.  in 
fin.  Cod.  de  periculo  Sf  co-mrriodo  rei  vend.  Henoch,  de  arbitrar. 
judic.  centur.  3.  cas.  224.  Hartman.  Pistor.  obs.  228.  Math. 
Coler.  part.  1.  decis.  27. ;  except  where  the  right  of  the  claimant 
clearly  appears,  and  that  the  vendor  had  no  right  to  the  thing 
sold  and  the  purchaser  takes  it  upon  himself  to  prove  this,  in 
which  case  the  vendor  will  likewise  without  any  previous  notice 
be  obliged  to  make  compensation,  arg.  Z.  11.  §  6.  in  pr.  D.  de 
act.  empt.  Ant.  Fab.  dicto  loco.  Covarruv.  lib.  3.  var.  resolut. 
cap.  17.  Molin.  de  consuetud.  Paris.  %  44.  num.  26.  Christin. 
ad  leg.  Mechlin,  tit.  13.  art.  38.  nu/m.  12. 

*  [Met  den  voet  te  stooten.,  i.e.  to  by  no  means  secured  against  evic- 

seU  a  thing  as  it  is,   without  any  tion,   unless  the  sale  took  place  by 

warranty.     See  infra,  §  7. — Tk.]  Decree,  add.  cons.  334.       Here  the 

(&)  Eviction  consists  in  the  total  distinction    between    guaranty    and 

or  partial  loss   of   the  thing  sold,  indemnity  may  be  briefly  stated,  for 

which  the  purchaser  suffers  in  conse-  the  former  mode  of  proceeding  only 

quence  of  a  right  in  a  third  party.  applies   to  immoveable  things   and 

Against  this  the  vendor  must  war-  real  actions,  and  the  latter,  on  the 

rant  or  make   guaranty,   the  pur-  other  hand,  to  personal  debts :  conf . 

chaser  being  able,  in  case  of  a  war-  Manier   van    procederen    voor    den 

ranty,  to  proceed  against  him  if  the  Hove,  p.  m.  75.  et  voor  den  Gerechte 

thing,    which   had   to  be   delivered  alhier,  p.  78.    Further,  eviction  not 

free,  is  encumbered  to  a  third  party,  only  exists  in  case  of  sale,  but  the 

even  although  he  has  not  yet  had  security  arising  therefrom  also  ex- 

any  steps  taken  against  him  by  such  ists  between  co-heirs  and  in  several 

third  party.    Conf.  I.  11.  §  1.  B.  de  other   instances,    as   to    which    see 

act.  empt.  et  vend.  I.  1.  2?.  de  evict,  more  fully  Voet  in  comm.  ad  Pan- 

&  I.  .6.  Cod.  eod.    In  the  Dutch  Con-  dect.  lib.  21.  tit.  1.  Conf.  et  ampliss. 

sultations,  vol.  3.  (Amst.)  cons.  29.  Schorer  in  notis  ad  marmiduct.  H. 

the  opinion,   however,   is  expressed  Orotii.   h.  t.  n.   12.  junct.  Groene- 

that  a   purchaser   purchasing  fldei-  wegen,  n.  20. 
commissary  property  in  execution,  is 
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For  this  warranty  the  purchaser  is  sometimes  secured  with 
good  security,  if  the  same  be  stipulated,  or  if  before  the  full 
payment  [of  the  purchase-money]  any  trouble  or  dispute  as  to 
the  thing  sold  is  caused  by  a  third  person,  I.  pen.  §  ult.  D.  de 
pericul.  8f  commod.  rei  vend,  or  if  any  certain  difficulty  is 
threatening;  I.  24.  Cod.  de  evict.  I.  18.  §  ult.  D.  de  peric  ^ 
comm.  rei  vend.  vid.  Censur.  for.  part.  1.  cap.  19.  n.  11.  Sf  seqq. 
but  beyond  this  the  vendor  is  not  bound.*  I.  56.  in  fin.  pr.  junct. 
I.  4.  in  pr.  D.  de  evict.  See  the  notes  to  the  Costuymen  of 
Rhineland,  art.  38. 

§  4.  But  in  some  places  in  Holland  there  is  a  custom,  that  the 
-vendor  is  also  without  any  stipulation  bound  to  give  warranty. 
See  Coren.  cons.  3.  At  Oudewater  notifications  are  made  on 
three  Sundays,  and  guaranty  given  in  addition,  which  frees  the 
property  sold  for  ten  years  against  absent  persons,  and  for  a  year 
and  a  day  against  other  persons.     Keuren  at  that  place,  art.  57. 

In  Rhineland  likewise  the  vendor  must  give  warranty.  Keuren 
in  Rhineland,  art.  38. 

Likewise  at  Leyden  the  vendors  of  any  houses,  or  other 
immoveable  property,  must  give  security,  and  the  purchaser 
must  also  give  security  for  the  purchase  price  which  is  not 
promptly  paid,  unless  upon  entering  into  the  transaction  it  was 
otherwise  stipulated.  Keuren  tot  Leyden.  art.  116.  Likewise  at 
Hotterdam,  unless  -it  was  otherwise  agreed  upon.  But  in  giving 
"this  security,  it  will  be  enough  if  the  vendor  bind  his  house, 
land,  or  messuage,  where  he  has  any,  and  that  the  same  has 
been  found  sufficient  without  any  fraud  or  covin.  Keuren 
aldaar. 

§  5.  But  if  a  person,  having  sold  his  things,  is  unable  to  give 
warranty  pro  evictione,  pr  if  a  purchaser  fears  that  afterwards 
the  property  sold  may  appear  to  be  subject  to  servitudes  or  other 
burdens,  a  stipulation  is  frequently  made  in  favour  of  the  piir- 
chaser,  that  the  vendor  shall  be  obliged  to  deliver  the  property 
upon  a  willing  decree  by  the  Court;  or  by  the  tribunal,  where 
the  property  is  situate.  Thereby  the  purchaser  is  vested  with 
the  property  in  the  thing  sold,  and  all  other  persons,  who  may 
thereafter  make  any  claim  to  the  said  thing,  are  after  publica- 
tion on  three  successive  market-days  or  Sundays,  at  the  place 

*  [Add.  Grot.  Introd.  III.  14.   §  7.— Tb.] 
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where  the  things  are  situate,  and  if  in  the  country  after  publica- 
tion in  the  nearest  villages,  entirely  estopped  from  asserting  their 
interest,  right,  or  claim;  the  mode  of  procedure  herein  before 
the  Court  may  be  seen  from  the  Pafegay.  fag.  448.  et  seq. 

This  is  to  be  understood  as  applicable  only  against  all  unknown 
persons;  but  persons  who  we  know,  or  ought  to  know,  have  any 
claim  or  servitude  to  or  upon  the  thing  sold,  must  be  specially 
summoned,  and  against  them  no  default  will  be  granted  by  virtue 
of  the  general  proclamation  to  all  whom  it  Tnay  concern,  8fc.,  'per 
I.  6.  Cod.  de  remiss,  pignor.  et  ibi  Gothofred.  junct.  I.  26.  §  7.  D. 
de  jideicommiss.  lihertat.  et  I.  47.  D.  de  Rejudicat.  See  Marant. 
Prax.  Aur.  part.  6.  de  citatione  ejusque  requisit.  num.  89.  et  seq. 
Damhoud.  pfrax.  civil,  cap.  57.  nurn.  9.  Andr.  Gail.  lib.  1. 
observ.  57.  Mynsinger.  lib.  2.  obs.  47.  Leonin.  consil.  14.  num,.  9- 
So  that  the  nearest  contiguous  neighbours  and  others,  who  we 
think  might  advance  any  claim,  by  reason  of  a  prior  or  former 
right  of  ownership,  tacit  or  private  mortgage,  or  other  servitude, 
will  have  to  be  specially  summoned  at  the  confirmation  of  the 
decree.  See  the  printed  A°  1668.  Papegay.  pag.  440.  et  seq.  and 
new  Keuren  tot  Leyden.  art.  117.  vers  en  zal  et  seq. 

Moreover,  if  the  thing  sold  has  any  latent  defect  whereby  the 
purchaser  has  been  deceived,  he  has  his  remedy,  that  if  the  thin:f 
sold  suffers  from  such  a  defect,  that  if  he  had  known  it  he  would 
not  have  bought  the  said  thing,  he  may  within  six  months  legally 
compel  the  vendor  to  take  back  the  thing  sold,  and  return  th& 
purchase  price.  I.  1.  §  8.  I.  2.  I.  49.  D.  de  Aedilit.  edict,  but  if" 
the  defect  be  such,  that  he  would  notwithstanding  have  bought 
the  thing,  the  purchase  will  be  binding,  and  he  can  only,  within 
a  year,  claim  back  the  amount  above  what  he  would  have  pro- 
mised if  he  had  known  of  the  defect.  I.  1.  I.  6.  I.  2.  I.  14.  §  fin.  D. 
eod.  I.  43.  §  1.  D.  de  contrah.  empt.  Zyp.  Notit.  Jur.  Belg.  tit. 
de  empt.  vendit.  in  pr.  Christin.  vol.  3.  decis.  97.  Tulden  & 
Faber.  Cod.  de  Aedilit.  edict,  (c). 

(c)  The  Author  is  here  treating  simply  from  a  sense  of  equity.  They- 
of  the  modern  practice  with  refer-  are  both  given  elective,  that  is  at  the 
ence  to  the  actions  known  in  the  choice  of  the  purchaser,  although 
Roman  Law  as  the  actio  redhibitoria  there  exists  a  distinction  between 
and  actio  qttanti  minoris  or  Aesti-  them.  The  first  is  given  to  the  pur- 
matoria;  both  of  them  of.  great  use-  chaser  against  the  vendor  or  his  rep- 
fulness  in  a  commercial  country,  resentative,  that  he  take  back  the 
and  introduced  among  the  Romans  thing  sold  with  all  its  profits,  and 
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§  6.  Whatever  has  been  sold  by  a  certain  weight,  number,  or 
measure,  must  be  delivered  according  to  the  exact  weight, 
number,  or  measure,  or  compensation  made  for  the  deficiency. 
For  this  purpose  all  weights  and  measures  among  us  are  publicly 
regulated  and  marked,  before  they  can  be  used,  which  is 
commonly  called  stamping  (yken) :  and  in  order  to  remove  all 
difference  and  dispute,  public  inspectors  of  scales  and  weights, 
and  sworn  measurers,  tellers,  and  gangers,  are  appointed  for  the 
purpose  of  weighing,  measuring,  and  counting,  who  receive  full 
faith .  as  to  the  measure  and  weight  between  both  parties ;  and 
certain  kinds  of  merchandize  must  be  weighed,  counted,  or 
measured  by  them,  on  pain  of  forfeiture.  And  so  far  as  the 
weighing-house  is  concerned,  everything  above  the  weight  of  ten 
pounds  must  be  taken  there  to  be  weighed.  On  this  head  special 
statutes  and  ordinances,  differing  little  from  each  other,  exist  in 
every  town. 

restore  the  purchase  price  (for  which 
purpose,  however,  some  commenta- 
tors are  of  opinion  that,  according 
to  Roman  Law,  the  actio  in  factum 
ought  to  be  separately  brought),  on 
account  of  such  a  proved  defect 
which,  if  the  purchaser  had  known, 
he  would  evidently  not  have  entered 
into  the  contract.  The  second  is 
likewise  at  suit  of  the  purchaser 
against  the  vendor,  for  restitution 
of  a  portion  of  the  purchase  price, 
by  reason  of  some  discovered  latent 
defect,  which,  if  known  to  the  pur- 
chaser, would  clearly  have  reduced 
the  purchase  price,  wherefore  this 
action  is  rightly  named  quanti  min- 
oris.  There  is  further  inter  alia  this 
distinction  between  these  actions, 
that  the  first  can  be  but  instituted 
once  against  the  vendor,  the  second 
several  times,  and  also  that  the  first 
must  be  commenced  within  six 
months,  the  second  within  a  year, 
nisi  agatur  ab  cautionem  non  prae- 
stitam  vel  ornamenta,  quo  casu 
etiam  intra  sex  menses  proponenda 
est:  juxta  I.  28.  D.  h.  i.  In  both 
cases  it  must  be  specially  observed 
that  the  defect  in  the  thing  sold,  at 


least  the  cause  of  it,  must  be  anterior 
to  the  contract.  I.  3.  Ood.  de  Aedilit. 
act.  unless  the  vendor  has  bound 
himself  for  future  defects,  add. 
Brunneman  in  Comm.  ad  Cod.  lib. 
4.  tit.  58.  and  the  actio  ad  interesse 
will  lie,  according  to  practice,  where 
it  is  proved,  that  the  vendor,  at  the 
time  of  sale,  knew  of  the  defect. 
Grot.  hh.  3.  ch.  15.  §  7.  (n.  37),  and, 
moreover,  the  restitution  of  half  of 
the  40th  penny,  etc.,  imposed  and 
paid,  according  to  placaat  16.  April, 
1671.  Or.  placaath.  vol.  3.  fol.  1008. 
plura  hahet  Voet  in  comm.  ad  Pan- 
dect, de  Aedilitio  Edicto.  [A  vendor 
is  presumed  to  know  the  quality  of 
the  thing  he  is  selling.  Vtr.  Cons, 
vol.  2.  cons.  80.  n.  5.  He  is  bound 
to  disclose  the  servitudes  and  burdens 
existing  on  an  estate  or  praedium. 
Regts.  obs.  vol.  1.  p.  101.  and  vol.  4. 
p.  223-4.  Voet.  21.  1.  1.  Hass.  Aant. 
op  de  Consult,  vol.  1.  p.  153.  ff.  and' 
vol.  2.  p.  162.  ff.     See  further  Grot. 

3.  15.  7.  and  Schorer  in  notis.  Van 
der  Keessel.  Th.  642.  c/;  Cens.  for. 

4.  19.  15  ;  Ant.  Matth.  de  Auct.  1.  8. 
24.— Tk.] 
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§  7.  In  order  to  escape  making  compensation  for  any  defect, 
the  property  is  often  sold  as  good  and  bad  as  it  is,  whicli  we  call 
to  push  with  the  foot  (met  den  voet  te  stooten) ;  in  wliich.  case  we 
are  only  obliged  to  deliver  the  property  as  good  and  bad  as  it  is.* 
I.  4.  in  -fin.  I.  10.  11.  D.  de  heredit.  vel.  action,  vendit.  Cbristin. 
ad  leg.  Mechlin,  tit.  13.  art.  38.  num.  19. 

Which  stipulation  is  mostly  used  in  the  sale  of  lands  or 
building  plots  (erven),  where  the  precise  measure  is  uncertain,  in 
these  words,  by  the  lot,  without  measure,  as  it  is,  without  being 
liable  for  under  or  over-measure  or  the  like.  Whereby  we  under- 
stand that  the  property  is  sold  by  the  piece,  or  in  a  heap,  and 
not  by  measiire,  and  in  such  case  no  compensation,  ea  I.  qui 
fuTidum.  40.  §  2.  D.  de  Contrah.  empt.  can  be  claimed,  however 
much  the  under  or  over-measure  may  afterwards  appear  to  be.t 
Mantic.  de  tacit,  et  ambig.  conv.  lib.  4.  tit.  17.  Pinel.  ad.  I.  2. 
cod.  de  rescind,  vendit.  part.  3.  cap.  2.  Fachin.  lib.  2.  cap.  27. 
Paber  ad  Cod.  lib.  4.  tit.  28.  defin.  2.     Coren.  observ.  19. 

But  if  any  computation  of  measure  is  added,  for  instance,  if 
the  vendor  had  said  in  extent  about,  8fc.,  yet  in  a  heap,  without 
measure,  Sfc,  we  must  draw  a  distinction  whether  the  vendor  has 
in  evident  ignorance  wrongly  stated  the  measure  and  acted  in 
good  faith  therein,  or  whether  he  has  knowingly  done  so  in  order 
to  deceive  the  purchaser;  in  which  case  he  will  be  liable  for 
compensation.  I.  1.  D.  de  action,  empti.  in  fin.  d.  I.  1.  I.  6.  et 
I.  39.  Z>.  eod. 

§  8.  But  as  it  is  often  uncertain  whether  the  vendor  knew, 
or  ought  to  have  known,  better,  a  custom  exists  on  this  subject  in 
Ehineland  and  Delfland,  that  if  any  measure  has  been  stated  or 
mentioned,  any  stipulation,  howsoever  forcible,  notwithstanding, 
compensation  must  be  made  for  the  under  or  over-measure  of  the 
lands,  in  so  far  as  the  difference  is  more  than  a  half  hont  of  fifty 
roods,  from  the  stipulated  measure,  even  although  the  price  has 
been  promised,  not  by  reference  to  the  measure,  but  by  reference 

*  [In  de  Wet  vs.  Manuel,  1.  Mens.  of  the  slave,  of  which  the  vendor  was 

Bep.  501.  it  was  held  that  the  sale  ignorant,  at  the  time  of  sale. — Tk.] 
of  a  female  slave  made  voetstoots  or  t   [Cf.  v.  d.  Keessel.  Th.  638.  Fry 

^  as  she  stood,  without  any  warranty,  v;   Beynolds,  2.   Menz.  67.   per  cur. 

is  not  reducible  actione  redhihitoria  Bastern  Province  Guardian  Co.   v. 

on  account  of  the  mental  infirmity  Dicks,  1909,  E.  D.  C.  178.— Tb.] 
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to  the  piece  or  in  a  heap.  Consult.  &  Advys.  vol.  1.  cons.  207. 
Coren.  Ohserv.  19.     Neostad.  Holl.  Cur.  decis.  18. 

§  9.  Which  custom  is  to  be  understood  of  lands  which  are  sold 
by  the  morgen  to  six  hundred  Rhineland  roods,  and  a  smaller 
quantity  in  proportion;  but  not  of  small  parcels  which  are  sold 
by  the  single  rood,  such  as  gardens,  kitchen  gardens  and  nursery 
beds  [staalgronden) ,  which  are  often  not  100  roods  in  extent. 
Except  where  in  like  proportion  as  in  the  case  of  lands  sold  by 
honden,  that  is  hundred  roods  or  a  smaller  measure,  we  wish  to 
state,  that  just  as  in  the  case  of  lands  sold  by  the  morgen  with 
the  clause  in  a  heap  without  rneasure,  a  difference  of  a  twelfth 
of  a  morgen*  will  not  matter ;  so  likewise  with  reference  to  small 
parcels,  sold  by  the  hundred  roods  with  the  same  clause,  however 
by  the  heap  without  nneasure,  a  difference  of  a  twelfth  of  hundred 
roods  will  be  immaterial,  but  a  greater  or  smaller  measure  must 
be  compensated.  See  more  fully  hereon  the  notes  to  the 
Costuymen  in  Rhineland.  art.  95. 

§  10.  We  have  said  a  latent  defect  whereby  the  purchaser  has 
been  deceived,  because  the  vendor  is  not  obliged  to  compensate 
for  a  patent  defect  in  the  thing  sold,  for  here  the  purchaser  must 
trust  himself.     Z.  1.  §  D.  de  aedilit.  edict. 

§  11.  Accordingly  with  us  in  the  sale  of  horses,  whose  defects 
are  mostly  well-known  to  those  acquainted  with  them,  it  is  con- 
sidered lawful  for  one  man  to  deceive  another,  except  in  the  case 
of  secret  blindness,  being  short-winded,  spavin,  or  gall-sickness, 
which  defects  are  not  outwardly  visible  according  to  the  common 
rule,  sound  in  six  (van  sessen  Jclaar),  that  is,  four  sound  feet, 
sound  eyes.     /.  4.  §  3.  D.  eod.f 

§  12.  Any  one  selling  a  slaughter-beast,  which  after  having 
been  killed  is  found  to  be  unsound,  for  externally  this  could 
-not  be  known,  the  vendor  must  restore  so  much  of  the  purchase- 
price  as  the  inspectors,  otherwise  called  finders,  may  decide 
that  it  has  diminished  in  value;  except  where  the  animal  is  so 
diseased  that  even  the  meat  cannot  be  tised  with  any  safety, 
subject  to  the  decision  of  the  inspectors,  or  finders,  appointed  for 
this  purpose  in  every  town;  in  which  case  the  animal  may  be 

*  [A  morgen  =  2.  acres. — Te.]  thing  for  which  we  are  dealing.    J. 

t    [Grotius    holds  that   he,    with  B.  ac  P.  lih.  2.  cap.  12.  §  9.  n.  1. — 

whom  we  deal,  ought  to  discover  to  Tb.] 
us  all  the  faults  he  knows  of  in  the 
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returned  and  the  entire  purcliase-price  claimed  back.     I.  3.  §  1. 
&  3.  D.  de  aedilit.  edict. 

§  13.  But  in  the  case  of  swine,  as  we  can  judge  of  them  by 
the  tongue,  the  vendor  is  in  several  places  exempt,  provided  the 
tongue  was  found  clean  on  inspection. 


B.D.L. II. 
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CHAPTEE  XIX. 


OF  JUS  BETBACTUS. 
[GROT.  III.  16.  J 


Sect. 

1.  Retraction  by  stipulation. 

2.  Whether   in   such    a   case   we 

inust  consider  it  a  new  sale, 
and  the  •  party  retracting 
liable  to  pay  again  the  40th 
penny. 

3.  When  this  right  ceases. 

4.  Of  retraction  without  stipula- 

tion.    Its  different  kinds.     ' 

5.  How  effected. 

6.  General  retraction  in  the  case 

of  feudal  property,  rents 
and  debts. 

7.  Special   retraction ;   in  which 

places  customary. 


Sect. 

8.  How  the  right  of  retraction  is 

computed. 

9.  Of  the  right  with  a  holding. 

10.  Of  retraction  in  co-ownership 

of  vessels,  and  ships. 

11.  With    respect    to    what    pro- 

perty, and  when  retraction 
takes  place. 

12.  In  the  case  of  private  sales. 

13.  Who  may  exercise  the  right  of 

retraction,  and  who  is  pre- 
ferred among  several  pos- 
sessing this  right. 

14.  Sheriffs   and  bailiffs  have  no 

right  of  retraction. 


§  1.  Teans ACTIONS  of  Purchase  and  Sale  take  place  in  mani- 
fold ways,  and  include  sometimes  other  stipulations,  or  a  second 
transaction,  tot.  tit.  Cod.  de  pact,  inter  empt.  8f  vend.  Chief 
among  these  is  the  Jus  Retractus  (Naasting)  [a),  which  proceeds 


(a)  Betractus  (Naasting)  or  near- 
ing,  also  called  sinning,  nakoop, 
aanhoord,  wederdrift,  niaar,  etc., 
derives  its  origin,  according  to  Van 
de  Spiegel,  oorspr.  d.  vaderl.  recht- 
en.  p.  133.  from  the  ancient  customs 
of  the  Germans,  which  have  been 
handed  down  by  the  Franks ;  others 
are  of  a  different  opinion,  vid.  Obs. 
ad  Orot.  torn.  3.  pag.  192.  But  the 
view  of  our  Author  in  censura  for- 
ensi,  p.  1.  HI.  4.  c.  20.  §  8.  that 
retractus  proceeds  from  the  law  of 
nations,  is  not  to  be  despised,  seeing 
that  even  Divine  law  refers  to  it, 


vid.  Levit.  25.  and  Buth.  cap.  4. 
and  in  the  ancient  laws  of  almost  all 
nations  mention  is  made  thereof, 
vid.  Jv/r.  Canon,  theor.  et  prax.  p. 
621.* 

Further,  Betractus  is  aptly  de- 
fined by  Grotius  h.  f.  §  2.  to  be  "  a 
right  belonging  to  a  person  over  any 
immoveable   property,    and  likewise 

*  [Bynkershoek  agrees  with  those 
who  hold  that  retractus  was  not 
known  among  the  Romans,  but  owes 
its  origin  to  the  feudal  system.  Q 
J.  Priv.  lib.  3.  cap.  13. — Tb.] 
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either  from  a  stipulation  or  by  implication  of  law.  Jus  Retractus 
by  means  of  a  stipulation  is  where  we  stipulate  that  the  purchaser 
shall  return  the  property  sold  at  the  option  of  the  vendor,  or 
within  a  certain  time,  at  the  same  price ;  or  that,  if  the  purchaser 
sell  the  property,  the  vendor  shall  have  the  option  of  repurchase. 
I.  2.  Cod.  depact.  inter  ewpt.  8f  vend,  coiri'pos.  I.  12.  D.  de 
fraescri-pt.  verb.  In  which  case  likewise,  the  fruits  found  on  the 
land  will  go  to  him.  I.  13.  §  10.  D.  de  act.  empt.  Christin. 
vol.  3.  decis.  90.  num.  1.  2.  and  even  the  alluvion  which  may  in 
the  meantime  have  accrued  to  it.  arg.  I.  7.  §  de  acquir.  rer. 
domin.  I.  23.  §  5.  D.  de  rei  vend.  I.  23.  %  1.  D.  de  aedilit.  edict. 
I.  6.  ^  I.  16.  D.  de  in  diem  addict.  See  Tiraquell,  de  retract, 
convent,  num.  92.  sub  fin.  (b). 

§  2.  But  whether  in  this  contract  the  handing  back  of  the 
thing  (to  the  vendor)  is  considered  as  a  new  sale,  and  whether 
the  duties  imposed  among  us  on  the  sales  of  immoveable  property, 
as  for  instance  the  40th  penny  and  other  similar  tax,  must  a 
second  time  be  paid,  seems  doubtful.  But  in  as  much  as  the 
handing  the  thing  back  does  not  destroy  the  sale,  but  rather 
confirms  it,  and  such  an  obligation  or  stipulation  seems  to  be  an 

against  the  purchaser  and  seller,  tract ;  but  legal  retraction  cannot  be 
whenever  the  same  property  is  pur-  ceded  or  transferred  to  third  parties, 
chased,  to  step  into  the  place  of  the  for  implication  of  law  does  not  de- 
purchaser,  with  which  agrees  the  pend  upon  the  will  of  individuals. 
19  art.  of  the  Statutes  of  Bhineland,  In  Utrecht  and  Gelderland  retrac- 
"  all  immoveable  property  sold,  of  tion  by  contract  alone  exists,  vid. 
whatever  nature  it  be,  as  allodial  or  Voet.  ad  tit.  D.  de  lege  commissoria, 
feudal  property,  quitrent,  census,  or  n.  12.  The  deputies  of  the  States  of 
tithes,  may  be  subject  to  retractus."  the  county  of  Utrecht  have  therefore 
(6)  And  the  purchaser  must  com-  wisely  decided,  in  dato  24.  April, 
pensate  the  party  who  has  this  right  1725.  in  order  to  prevent  all  fraud 
of  retraction,  for  any  diminution  to  which  parties,  possessing  the  jus 
caused  by  him,  and  in  like  manner  retractus  under  a  contract,  were  ex- 
the  latter  is  in  his  turn  obliged  to  posed,  that  if  the  purchasers  or 
make  good  and  reimburse  the  pur-  vendors  of  such  property  have  per- 
chaser  for  the  improvements  and  petrated  a  fraud  in  the  amount  of 
expenses  made  by  him,  vid.  Keuren  the  purchase  price,  the  number  of 
van  Bynland,  p.  185.  and  the  Author  the  articles,  or  the  quality  thereof, 
thereon.  As  a  distinction  between  and  this  is  shewn  within  two  years 
conventional  and  legal  retraction,  it  from  the  date  of  sale,  then  the 
must  be  pointed  out  that  conven-  vendor  and  purchaser  shall  each 
tional  retraction  is  transferable,  and  forfeit  a  sum  equal  in  amount  to 
may  be  ceded  to  another,  vid.  Titii  what  they  pretended  was  the  pur- 
Jus  privatum,  p.  460.  except  where  chase  price, 
this  has  been  excluded  by  the  con- 
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actual  part  of  the  transaction.  I.  7.  §  5.  D.  de  pact.  I.  21.  §  si  tibi 
D.  de  act.  eTnpt.  for  whicli  reason  the  thing  was  also  sold  for  a 
less  sum  than  what  its  value  is  to  the  vendor.  I.  79.  D.  de  contrah. 
empt.  we  must  understand  that  the  vendor,  upon  such  retraction 
or  giving  back  of  the  thing,  is  not  liable  to  the  40th  penny  or 
other  similar  duty;  except  only  that  he  must  reimburse  the 
purchaser  the  original  expenses  incurred  on  that  account. 
Tiraquell.  de  retract,  convent.  §  6.  Grloss.  2.  numer.  4.  5.  8f  seq. 
See  further  Gomes,  var.  resolut.  torn.  2.  c.  2.  Christ,  vol.  3. 
decis.  90.  num.  3. 

§  3.  This  jiis  retractus  ceases  when  the  time  fixed  has  expired. 
But  whether  and  when  the  same  ceases  where  no  time  has  been 
mentioned,  see  Christin.  vol.  3.  decis.  86.  num.  5.  6.  7.  ^  DD.  ibi 
alleg.     Andr.  Gail.  lib.  2.  obs.  17.  nuTn.  4.  5. 

§  4.  Besides  the  case  of  retraction  by  stipulation,  there  is  yet 
another  jv,s  retractus,  introduced  by  implication  of  law,  and 
custom,  everywhere  in  these  countries ;  whereby  the  purchaser  of 
any  immoveable  property  is,  within  a  certain  time,  obliged  to 
make  over  the  same  to  the  nearest  relation  of  the  vendor,  or  to 
some  other  having  a  similar  right,  and  at  the  same  price,  which 
is  called  in  old  Dutch,  naasten,  naderen,  or  nadoen;  and  the 
second  sale  is  called  naasting;  as  if  the  second  purchaser,  doing 
afterwards  the  same  that  the  first  purchaser  had  done,  were  the 
nearest  (naaste)  to  it. 

§  5.  The  practice  and  observance  of  this  right  consist  mostly 
in  this,  that  he,  who  may  and  wishes  to  exercise  his  jus  retractus, 
must  summon  the  Bailiff  and  two  schepenen  of  the  manor  where 
the  property  is  situate,  to  be  present  on  the  land  or  in  the  house 
over  which  the  right  is  to  be  exercised,  and  in  their  presence 
touch  the  grass  and  ground  [gras  en  grand  roering  doen)  ;*  where- 
upon he  notifies  to  the  purchaser  a  courtday  in  order  to  bring  in 
his  purchase,  and  this  having  been  done,  the  party  retracting  is 
obliged,  within  24  hours,  to  do  the  same  as  the  purchaser  had 
already  done  and  promised  before  him;  and,  if  it  be  required,  he 
must  declare  on  oath,  that  he  exercises  this  right  of  retraction  . 
for  himself  and  with  his  own  property  and  money,  and  he  must 

*  [Oras   en   grand   roering   doen.      noUs  p.  176.  col.  2.  n.  3,  and  Note  in 
See  as  to  this  practice  Van  Leeuwen.      Appendix. — Te.] 
Costuym    of    Bhinela/nd    XXII.    in 
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also  pay  twice  for  the  wine  drunk  upon  the  bargain  (wynJcoop) 
and  the  earnest  money  (Godspenning)  once.  See  on  this  subject, 
Dajnhoud.  prax.  civ.  cap.  265.  n.  15.  Keuren  in  Rynla/nd.  art. 
28.  29.  Reinking.  de  retract,  quaest.  6.  (c).  It  must  also  be 
observed  here  that  the  person  exercising  the  jus  retractus  is 
obliged  to  repay  the  first  purchaser,  in  addition  to  the  purchase 
price,  also  the  interest  thereon,  from  the  time  that  the  price  was 
paid,  except  where  this  is  set  off  against  any  fruits  enjoyed,  and 
he  must  also  make  compensation  for  all  onerous  (lastige)  improve- 
ments and  necessary  expenses,  effected  and  laid  out  in  good  faith 
by  the  purchaser  upon  the  property  purchased,  previous  to  the 
time  of  the  exercise  of  his  jus  retractus;  see  Keuren  of  Rynland. 
art.  30.  for  the  first  purchaser  may  not  suffer  any  damage  through 
the  retraction,  and  the  person  who  has  this  right  must  in  every- 
thing without  exception  do  exactly  as  the  purchaser  has  done 
before  him,  and  places  as  it  were  his  feet  in  the  shoes  of  the  pur- 
chaser. This  mostly  takes  place  in  the  purchase  of  debts,  which 
do  not  produce  any  fruits,  that  could  be  set  off  against  the 
interest  of  the  purchaser's  money,  as  was  specially  enacted  by  the 
Statutes  of  Rotterdam. 

This  right  is  either  general,  which  is  observed  throughout  the 
whole  of  Holland,  or  particular,  observed  only  in  this  or  that 
particular  place. 

§  6.  A  general  right  of  retraction  is  possessed  by  the  Count  of 
Holland  over  feudal  property  sold,  and  he  may  retain  for  himself 
this  feudal  property  at  the  same  price  before  investiture  of  the 
purchaser.  Grot.  Introd.  lib.  3.  ch.  16.  §  4.  and  lib.  2.  ch.  42. 
§  3.     Christin.  vol.  6.  decis.  23.  (d). 

(c)  Roseboom,     Becueil.     p.     173.  retractus  must,   in  case  of  opposi- 

says:    Likewise  he,   who  wishes  to  tion,  summon  his  adversary  within 

make  retraction,  must  appear  at  the  the  third  day  of  such  opposition,  to 

office  of  the  Secretary  of  this  town,  appear  at  the  privileged  Roll,  and 

and  inform  the  Secretary  that  he  is  must  deliver  with  the  citation  a  copy 

desirous  to  exercise  this  right  over  of  the  grounds  of  which  he  intends 

such  piece  (of  land),  and  by  virtue  to  avail  himself,  under  the  penalty 

of  what  he  wishes  to  do  so,  and  offer  mentioned   in    the    ordonnantie    en 

to  refund  the  expenses,  and  also  to  manier  van  procedeeren.  p.  109. 
pay  the  100th  penny,    provided  he  (d)  The  vassal  or  mesne  lord  of  a 

gives  at  the  same  time  two  sufficient  fief    ha«   likewise  a    jus   retractus, 

sureties ;   further,   according  to  the  Groot  plcthh.  vol.  3.  fol.  396.  junct. 

practice  of  this  town  (Amsterdam),  Bort.  Soil,  leenr.  pag.  203.  n.  6.  the 

he  who  wishes  to  exercise  the  jus  retraction  or  retention  by  the  lord  of 
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A  debtor  may  also  retract  the  obligatioif  wliicli  anyone  has 
against  him,  at  the  same  price  at  which  the  obligation  was  sold, 
and  within  a  year,  counting  from  the  time  at  which  he  became 
aware  of  the  sale,  except  where  the  retraction  was  offered  him 
and  he  at  once  refused  the  same.  I.  22.  Cod.  m/tndati.  Grot. 
Introd.  bk.  3.  ch.  16.  §  14.  (n.  18.)  Goris.  adversar.  tract.  3.  part. 
1.  cap.  4.  But  this  does  not  require  the  same  solemnity  as  in 
the  case  of  retraction  of  immoveable  property,  for  it  will  be 
sufficient,  if  by  a  writing  before  a  notary  and  witnesses,  or  other- 
wise, there  is  evidence  of  the  exercise  of  the  right  of  retrac- 
tion {&). 

In  like  manner  the  possessor  of  property,  on  which  there  is  any 
rent,  redeemable  or  irredeemable,  specially  attached,  has  the 
retraction  thereof  within  a  year,  whenever  the  said  rent  is  sold  to 
a  third  person,  arg.  d.  I.  22.  Cod.  mandat.  Costuymen  in 
Rynland.  art.  57.  Christin.  vol.  3.  decis.  49.  n.  13.  14.  Con- 
sult, en  Advys.  vol.  2.  corus.  159.  But  at  Amsterdam  such  rents 
must  be  publicly  sold,  and  thereupon  the  purchaser  must  offer 
the  same  and  likewise  the  price  thereof  to  the  owner  of  the  house 
or  land  upon  which  the  rent  or  charge  is  fixed,  who  may  then, 
within  fourteen  days,  retract  the  sale,  provided  he  pays  the 
hundredth  penny,  and  he  who  has  thus  retracted  such  rent  may 
not  sell  the  same  to  a  third  party,  but  must  destroy  the  deed  of 
rent-charge.     Willeheuren,  printed  anno  1639.  pag.  132.     If  the 


the  fief  being  called  Jus  retinendi  sed  potius  viam  sihi  ad  illud  aperit. 

seu  praelaturae,  and  he  is  not  de-  By    virtue  of    a   local   custom,    the 

prived  of  this  by  having  given  oon-  Burgomasters    of    Amsterdam    have 

sent  to  his  vassal  to  sell  the   fief,  likewise  right  of  retraction  against 

according  to  the  opinion  of  Bort  of  all  purchasers  of  houses,  erven,  and 

4  June,  1654,  and  mentioned  by  him  lands,  which  right  they  exercise  for 

d.  I.   n.  24.   which  opinion  I  have,  the  benefit  of  the  town,  being  in  this 

however,  not  been  able  to  find  among  case  even  preferred  to  the  holders  of 

the   posthumous    Advysen  of    Bort.  mortgages,   vid.  Roseboom,   Becueil. 

The  reason  for  this  opinion  appears  cap.   35.       A   similar  right  is  pos- 

to  me  to  be  this,  that  the  right  of  sessed  by  the  lord  of  Gornichem  and 

retractus  casu  quo  may  be  exercised  others,   as  mentioned  in  the  observ. 

by  the  lord,  that  is  if  the  sale  has  ad  Grot.  Introd.  vol.  2.  p.  177. 
taken  place  to  tread  into  the  pur-  (e)  Add.  Roseboom,  Becueil.  pag. 

chaser's  shoes  ;  and  hence  Moliftaeus  176.  n.  23.  <h  observ.  on  Introd.  E. 

ad   consuet.    parts,    pag.    327.    says  Grot.  vol.  3.  p.  200. 
very  properly,  sihi  non  praejudicat 
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sale  takes  place  m  execution,  the  retraction  must  be  made  within 
twenty-four  hours,  ibid.  pag.  134  (/). 

At  Leyden  it  is  usual  to  offer  the  retraction  of  such  rents, 
whether  redeemable  or  not,  and  likewise  of  letters  of  debt  or 
obligations,  to  those  over  whose  houses  or  lands  they  are  con- 
stituted, and  also  to  the  debtors  and  their  sureties,  who  are  liable 
for  the  same,  all  of  whom  must  declare,  within  eight  days 
thereafter,  whether  they  wish  to  retract  the  sale,  and  if  later  it  is 
found  that  the  said  offer  was  too  high  they  may  still  exercise  the 
right  of  retraction  within  a  year  and  six  weeks.  Keuren  van 
Leyden.  art.  121. 

Whenever  at  Amsterdam  any  houses,  or  plots  of  land,  are  sold 
in  execution,  upon  which  there  are  more  rents  or  charges  than 
the  amount  realized  at  the  sale,  they  whose  claims  or  rents 
cannot  be  satisfied  out  of  the  same,  may  within  six  weeks  retract 
the  sale,  provided  the  hundredth  penny  be  paid  to  the  purchaser 
on  the  price  bid.  But  the  oldest  creditor  has  preference  to  all 
others,  and  whoever  exercises  the  retraction,  his  debt  is  thereby 
entirely  extinguished.  The  same  also  takes  place  on  the  sale  of 
ships  in  execution,  but  then  it  must  be  made  within  twenty-four 
hours.  Willekeuren  aldaar,  anno  1662.  pag.  274.  See  Recueil 
of  the  Keuren  ^  CostuyTnen  at  Amsterdam,  tit.  35.  (g). 

At  the  Hague  all  property  sold  in  execution  may  be  retracted 
by  the  creditors  having  a  better  right  than  the  purchaser.  But 
where  one  creditor  has  bought  the  property,  and  it  has  been 
retracted  by  another,  the  retracting  party  must  satisfy  the  first 
purchaser,  who  must  himself  pursue  his  right  to  the  preference, 
as  was  decided  by  the  Court  and  the  sentence  of  s'  Gravenhage 
between  Lenard  Ketting  and  Jacob  Willemsz,  approved  in 
November,  1619. 

(/)  To  wit,  the  holder  of  the  old-  fused  to  the  execution  debtor.     Vid. 

est  obligation  of  rent  is  entitled  to  Handv.   p.   526.       It  has,  however, 

the  same  retraction,  see  handv.  pag.  been  advised  that  property  belonging 

525.    and    such    for    the    deficiency  to  an  insolvent  estate,    and  situate 

within  the  next  month.  in   a   place  where,   even  in  case  of 

(f/)  The  same   also   occurs  in  the  public  sales,  the  right  of  retraction 

case  of  letters  of  debt  and  obligations  is  allowed,  may,  on  a  public  sale  by 

before  the  magistrates,   with  extin-  the    curator   of    the    said   insolvent 

guishment  of  the  claim ;  but  house-  estate,  be  lawfully  retracted  by  the 

hold  goods  and  furniture  cannot  be  nearest  relatives.      Vid.    Vervolg  op 

retracted,  and  this  right  will  be  re-  de  Eoll.  Consult,  pag.  219. 
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At  Rotterdam  retraction  of  rents,  or  obligations  of  rent,  on 
any  houses  or  erven  likewise  takes  place  within  six  weeks  after 
notice  given  to  the  owner  of  the  house  or  erf,  through  the 
messenger,  by  the  person  who  has  bought  the  rents,  provided  he 
pays,  besides  the  purchase  price  of  the  said  rents,  also  interest 
at  the  rate  of  the  sixteenth  penny  from  the  time  that  the 
purchase  amount  has  been  paid,  and  likewise  the  money  for  the 
wine  drunk  on  the  transaction  (wynJcoop),  and  the  earnest  money 
(Godspenning),  if  these  were  actually  incurred  and  no  further. 
The  practice  is  similar  with  respect  to  bonds,  letters  of  debt,  and 
obligations.     Keuren  aldaar. 

§  7.  But  at  Gouda  and  Oudewater  there  is  no  retraction  with 
respect  to  rents  and  debts.  The  places  where  special  right  of 
retraction  is  observed  (although  not  everywhere  in  the  same  way) 
are  Delftland,  Rhineland,  and  the  land  of  Voorn.  In  Kennemer- 
land  the  right  of  retraction  does  not  take  place,  as  may  be  seen 
in  the  Costuymen  of  Kenmerland,  anno  1652.  pag.  214.  Where 
the  nearest  relatives  of  the  vendor  may  within  'a  year  from  the 
time  when  such  came  to  their  knowledge,  m.ake  refraction,  pro- 
vided they  declare  that  they  do  it  for  them.selves. 

§  8.  How  the  right  of  preference  on  retraction  is  to  be  reckoned 
fs  doubtful,  for  in  the  aforementioned  Keuren  and  Costuymen 
nothing  definite  is  said  thereon ;  but  the  general  opinion  is,  that 
in  retraction,  so  far  as  regards  nearness  or  priority,  and  who  is 
the  nearest  ■  to  make  retraction,  we  follow  the  law  of  intestate 
succession  in  every  respect;  so  that  he,  who  is  the  nearest  to 
inherit  the  vendor's  property  ab  intestato,  is  also  the  nearest  to 
make  retraction.  Grivell.  decis.  40.  Berlich.  pract.  conclus. 
part.  2.  conclus.  39.  num.  26.  30.  31.  Tiraquell.  de  retract,  lign. 
§  1  gloss.  9.  num.  81.  post.  pr.  et  §  11.  gloss.  1.  num.  18.  et  %  13. 
gloss,  unic. 

§  9.  At  Leyden  the  right  of  retraction  does  not  exist,  but 
whenever  any  houses  subject  to  a  right  with  a  holding  are  sold, 
there  the  purchaser  and  vendor  must  offer  the  retraction  to  the 
person  entitled  to  the  holding  (houw-heer),  who  has  then  twenty- 
four  hours  for  deliberation ;  except  where  the  said  house  is  sold 
in  execution.  And  if  afterwards  such  person  discovers,  that 
the  retraction  was  offered  to  him  at  too  high  a  sum,  he  may  yet 
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make  retraction  witliin  the  year,  or  claim  back  what  lie  has  paid 
in  excess.     Keuren  van  Ley  den.  art.  120. 

§  10.  At  Rotterdam,  if  one  of  the  owners  of  a  ship,  or  even 
a  steersman,  has  sold  a  joint  share  in  the  ship  to  strangers, 
not  having  an  interest  in  the  ship,  the  rest,  whether  steersman 
or  joint  owner,  or  any  one  of  them,  if  so  disposed,  may  retract 
all  shares  thus  sold,  and  take  them  for  himself  at  such  a  sum  or 
price,  to  be  paid  upon  such  terms  as. the  said  ship  was  sold  for; 
provided,  however,  that  the  retraction  thereof  must  be  made 
within  fourteen  days  after  the  sale  shall  have  been  notified  by 
a  messenger  of  the  town  to  the  steersman  or  his  book-keeper. 
And  this  is  also  to  be  observed  between  the  masters  and  owners 
of  merchant  vessels,  sailing  from  or  belonging  to  that  port. 
Statutes  of  Rotterdam.,  etc.  At  Gouda  and  Oudewater  this 
retraction  does  not  take  place  in  the  case .  of  rents  and  debts, 
which  we  have  already  mentioned. 

At  Weesop  retraction  likewise  does  not  take  place,  nor  in  South 
Holland.  Handv.  fag.  88.  279.  287.  363.  and  the  nieuwe  druk. 
fag.  254.  279.  394.  except  only  within  three  days  after  the  last 
publication  in  church,  fag.  196.  and  the  laatste  druk.  fag.  504. 

§  11.  Retraction  takes  place  with  respect  to  all  immoveable 
property,  and  not  merely  as  regards  hereditary  or  real  estate, 
upon  which  the  said  right  is  principally  founded.  Tiraquell. 
de  retract,  gentilit.  §  1.  gloss.  7.  Georg.  Tholosan.  Syntagm.  Jur. 
lib.  16.  cap.  2.  but  without  any  distinction,  as  regards  all  ki;id 
of  property,  whatever  it  may  be,  both  hereditary  property  and 
property  acquired  from  strangers,  and  also  property  obtained 
by  purchase.  Grot.  Introd.  lib.  3.  cap.  16.  §  7.  But  this  is  to 
be  understood  of  property  that  has  been  sold,  for  in  bartering 
there  is  no  retraction.  See  Chassan.  ad  consuetud.  Burgund. 
des  .retraictc.  10.  §  ex  vendition.  9.  vers,  quid  autem  in  fermuta^ 
tione.     See  Consult,  en  Advys.  vol.  1.  cons.  257. 

For  this  purpose  are  likewise  considered  as  immoveable 
property,  census,  annual  rents,  and  other  rights  attaching  to 
immoveable  property,  and  with  which  immoveable  property  may 
be  charged,  yet  subject  to  the  distinction  already  mentioned  with 
respect  to  actions  and  hypothecated  rents.  Tiraquell.  de  retract. 
Municif.  §  1.  glos.  6.  nurn.  11.  et  seq.  Christin.  ad  II.  Mechl. 
tit.  11.  art.  25.     Zypae.  Not.  Jur.  Belg.  de  hered.  vel  act.  vend. 
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Whether  the  same  also  applies  to  feudal  property,  emphyteusis, 
census,  or  tithes,  is  doubtful  (h) ;  and  in  such  a  case,  according 
to  law,  the  retraction  of  the  domdnus  directus,  that  is,  the  lord 
of  the  fee  or  of  the  land,  would  seem  to  have  the  preference,  for 
the  property  is  possessed  and  transmitted  in  no  other  way  than 
subject  to  such  right. 

§  12.  It  must  be  specially  observed,  that  retraction  does  not 
take  place  except  in  the  case  of  private  sales;  but  if  the  sale  has 
been  held  in  public,  after  the  posting  of  bills,  or  after  three 
publications,  duly  made  in  church  or  on  market  days,  there  will 
be  no  retraction.  Grot.  d.  I.  §  5.  Keuren  in  Rhynland.  art.  36. 
Neostad.  supr.  cur.  decis.  29.  But  as  to  the  question  whether, 
where  property  having  been  publicly  offered  for  sale,  was  not 
sold,  but  was  subsequently  sold  within  the  year  from  its  first 
having  been  put  up  to  auction,  and  without  any  further  day  for 
sale  or  auction  having  been  appointed,  the  retraction  would 
thereby  as  if  by  public  sale  be  prevented?  it  was  so  considered 
by  a  turbe;*  Keure  of  Bailiff  Si'  Men  of  Rhynland,  29.  January, 
1591.  to  be  found  in  the  local  statute-book.  But  a  dispute 
having  arisen  concerning  the  same  before  the  Court  of  Holland, 
between  Lord  William  Hailing  and  Mr.  Jacob  van  Beveren, 
Lord  of  Swyndregt  and  Sheriff  of  Dordrecht,  it  was  ordered  by 
the  Court  on  the  second  July,  1654,  that  the  observance  of  this 
custom  should  be  more  fully  proved,  on  the  ground  that  although 
this  turhe  had  been  called  at  the  request  of  Mr.  Regnier  van 
Amsteldam,  yet  the  point,  for  which  the  turhe  had  been 
requested,  was  settled  by  agreement  and  no  full  inquiry 
had  thereon,  nor  was  it  disposed  of  in  contradictoria 
judicio.  The  reasons,  forsooth,  upon  which  the  said  turbe  was 
founded,  were  thought  by  many  to  be  insufficient,  to  wit,  that 
the  retraction  shoiild  cease  whenever  the  bailiff  receives  his 
poundage,  so  that  the  receipt  of  the  bailiff's  poundage  would 
give  or  take  away  the  retraction,  which  was  to  be  so  understood 
as  taking  away  the  bailiff's  right  of  retraction,  which  they 
indeed  (although  unjustly)  wished  to  introduce;  as  if  the  alleged 
right   were   bought   off   thereby,    but    in    no   way   the   right   of 

(h)  Add.  Voet.  xviii.  3.  21.  &  A.  of  witnesses.     Vid.  vol.  1.  pag.  30. 

in  notis  ad  co-nsuet.  Bhenol.  p.  170.  in   notis   and    Appendix    p.    482.— 

*  [The  mode  of  proving  a  custom  Tr.] 
was  by  means  of  a  number  (turie) 
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retraction  by  the  friends  and  relatives  of  the  vendor.  Besides, 
we  may  clearly  perceive  from  the  establishment  of  the  said 
custom,  and  turbe,  that  the  witnesses  were  themselves  all  bailiffs, 
and  it  was  in  their  interest  to  establish  and  maintain  their 
alleged  right  of  retraction,  which  was  afterwards  (as  stated 
below)  entirely  denied  them,  and  to  advance  some  certain  reason 
for  the  receipt  of  their  poundage  within  the  year  after  the  sale. 
Which  case  was  nevertheless  decided  in  prejudice  of  the  retrac- 
tion, and  the  said  custom  approved,  and  afterwards  on  appeal 
to  the  Supreme  Court  (after  all  who  had  maintained  the  contrary 
had  been  further  heard  on  the  17.  November,  1657),  this  decision 
was  confirmed  on  the  22.  December  following. 

In  the  land  of  Yoorn,  however,  retraction  also  takes  place  in 
public  sales,  if  the  nearest  relatives  avail  themselves  thereof, 
within  the  three  market  or  Sunday  publications;  or  if  they  have 
been  absent  abroad,  within  a  year  of  their  return,  or  after  they 
had  knowledge  thereof.  Keuren  van  Voorn,  art.  59.  Neostad. 
d.  decis.  29. 

§  13.  If  several  persons  wish  to  exercise  the  right  of  retraction 
at  the  same  time,  they  will  be  preferred  who  previous  to  the  time 
of  the  sale  had  been  joint  owners  of  the  land  (gemengder  veur),* 
otherwise  they  who  are  the  nearest.  But  if  the  one  exercises  the 
retraction  after  the  other,  the  nearest  will  have  preference,  even 
although  he  is  not  the  nearest  by  blood.  Keuren  van  Rhynland, 
art.  24.  25.  26.  27.  <^  34.  Grot.  d.  I.  Handvesten  van  Zuid  Hol- 
land, pag.  196.  en  de  nieuwe  drult,  pag.  504.  Georg.  Tholosan. 
Syntagm.  Jur.  lib.  26.  cap.  IS.nu/m.  6.  7.  (i). 

In  Rhineland  if  the  nearest  relatives  do  not  retract,  those  who 
were  joint  owners  of  the  land  are  also  allowed  to  exercise  this 
right.     Keure  van  Rhynland,  diet.  art.  35. 

*  [See  note  hereon  in  Appendix,  to  proximity.        This  also  appears 

— Te.]  dearly    from   the    Authority    upon 

(i)  Add.  Voet  18.  3.  30.  Further,  which  the  Author  relies,  for  the 
contrary  to  the  opinion  of  the  25th  Art.  Keur.  van  Bhynl.  pro- 
Author,  that  the  first  retracting  vides  as  follows:  "Two  or  more  of 
party  must  have  preference,  even  the  relatives  being  equally  nearly  re- 
although  he  is  not  the  nearest  in  lated  to  the  seller,  he  who  has  law- 
blood,  it  must  be  understood,  that  fully  retracted  and  caused  the  day 
the  nearest  in  blood  will,  neverthe-  for  the  exercise  of  his  right  to  be 
less,  have  preference,  unless  they  duly  notified,  will  be  preferred  to 
are  both  equally  near,  for  in  gent-  him  who  makes  the  retraction." 
ilitio  retractu,  regard  is  always  had 
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After  the  nearest  relatives  and  those  who  are  joint  owners, 
some  bailiffs  of  the  place  maintain  that  they  have  the  same  right 
within  six  weeks  after  the  year.  Which  right  is  also  possessed 
by  certain  lords  of  manors,  even  in  those  places  where  the 
nearest  relatives  have  no  jus  retr actus.  Grot.  d.  I.  8f  §  12. 
Keuren  van  Rhynland,  art.  35. 

§  14.  But  with  respect  to  the  sheriffs  and  bailiffs  in  Rhine- 
land,  it  has  been  held  in  contradictorio  judicio,  that  they  have 
no  right  (of  retraction),  for  it  is  not  by  statute,  but  a  custom 
which  has  crept  in  without  the  consent  of  the  Prince,  and  there- 
fore a  corrupt  one,  to  the  vexation  of  the  people;  in  the  case  of 
Symon  and  Huig.  Jansz.  plaintiffs  in  appeal,  contra  Gerrit 
Adriaansz.  Oudshoorn,  Sheriff  of  Soetermeer,  defendant,  and  of 
the.  same  Gerrit  Adriaansz.  plaintiff  in  Tnandament  Poenaal 
contra  the  said  Symon  and  Huig.  Jansz.  defendants,  25.  April. 
1614.  (k). 

A  purchaser  or  seller,  who  is  apprehensive  of  the  retraction, 
may  lawfully  cause  the  property  sold  to  be  offered  to  him  who  is 
entitled  to  the  retraction,  either  by  reason  of  a  stipulation  or 
according  to  local  law  as  already  observed.  Which  if  he  has 
once  refused  and  renounced,  he  cannot  afterwards  be  allowed  a 
right  of  retraction,  for  every  one  may  renounce  his  right. 
I.  penult.  Cod.  de  pact,  and  having  done  this  he  may  not  again 
avail  himself  thereof.     I.  14.  §  9.  D.  de  aedilit.  edict,  facit.  text. 

(k)  Conf.  A.  in  noiis  ad  consuet.  after  previous  publication  of  notices 

Bhenol.  pag.  191.  et  seq.     Further,  or  other  public  notification,  a  day  of 

we  may  also  here  note,  in  refutation  sale  being  likewise  held,  have  been 

of  our  Author  h.  I.  J.  Voet  in  comm.  sold  with   loud  voice  to  the  party 

d.  I.  &  H.  Grot.  Introd.  hTc.  3.  ch.  bidding  most  and  highest,  these  may 

16.  §  12.  that  it  may  be  rightly  ob-  not  be  retracted  (geainnet  nog  gena- 

served  that  the  word  officer  in  the  astet)  ;   and  out  of  this  the  hailiff 

35th  art.  of  the  costuymen  of  Bhine-  gets  his  poundage,  that  is,   out  of 

land  clearly  means  the  bailiff  of  the  •  every  gilder  one  farthing,  at  what- 

place,  V.  Boey.  p.  484.  and  that  the  ever  place  the  sale  may  have  been 

right    of    retraction    introduced   by  held,  provided  that  then  he  shall  not 

custom  in  favour  of  the  bailiffs,  can  be  entitled  to  any  retraction."      In 

as  little  be  described  as  a  corrupt  vain  does  van  Leeuwen  observe  in 

custom,    as    the    poundage    of    the  his  note  to  this  article,  that  this  has 

bailiffs,   which  beyond  all  doubt  is  been  added  out  of  ignorance,  for  he 

derived  from  the  right  of  retraction,  nowhere  supports  this  by  proof.     T' 

according  to  art.  36.  of  the  costuym.  Alphen.  Papegay.  vol.  1.  cap.  1.  in 

of  Bhineland,  stating,  "  And  what-  fin.  &  Coren.  ohs.  32. 
ever  lands  or  goods,  exposed  for  sale 
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in  I.  122.  §  3.  D.  de  verbor.  ohlig.  and  lie  wlio  lias  once  made  h.is 
election,  whetlier  lie  will  be  purcliaser  or  not,  cannot  afterwards 
alter  Ms  mind.  I.  2.  S,'  I.  29.  D.  de  opt.  legal.  See  Menoch.  de 
arbitr.  jud.  lib.  2.  casu.  37.  Joan  a  Sande.  lib.  3.  tit.  4. 
dejin.  4.  (Z). 

But  as  to  whether  any  one,  who  otherwise  would  have  the 
right  of  retraction,  is  to  be  considered  to  have  renounced  this 
right,,  because  he  has  assisted  in  making  the  sale  itself  or  joined 
in  the  transaction,  as  where  for  instance  he  was  present  and  in 
confirmation  of  the  sale  has  subscribed  (his  name)  thereto;  it 
has  been  understood,  that  this  will  not  take  away  or  diminish  his 
right  of  retraction,  but  that  the  renunciation  thereof  must  be 
made  in  express  terms,  arg.  I.  39.  D.  de  pignor.  act.  et  I.  34.  § 
Lucia.  2.  D.  de  legat.  2.  vide  Tiraquell.  de  retract,  lib.  1.  §  30. 
gloss.  1.  num.  14.  Hartman.  Pistor.  lib.  3.  quaest.  17.  nuTn.  12. 
et  seq.  And  so  it  has  been  decided  by  the  Court  of  Friesland, 
Joan  a  Sande.  lib.  3.  tit.  5.  defiij,.  8. 

As  to  what  may  be  further  observed  with  regard  to  retraction,, 
and  how  the  same  takes  place,  see  Grot.  Introd.  bk.  3.  ch.  16. 
Georg.  Tholosan.  in  syntagm.  jur.  lib.  26.  per  tot.  Christin.  ad. 
leges  Mechlin,  tit.  11.  &  vol.  3.  decis.  55.  et  seq.  Zyp.  Not.  Jur.. 
Belg.  Tiraquell.  ^  Reinking  de  Retractu.  Gail.  lib.  2.  observ.. 
19. 

(I)  And  this  refusal  of  the  party  retraction  and  the  thing  not  subject 
entitled  to  retraction  will  likewise,  to  retraction,  and  no  presumption 
in  law,  be  taken  as  apparent,  where  arising  from  collusion  can  be 
he  wishes  merely  to  retract  one  proved.  Add.  Brunneman  ad.  I.  34. 
thing,  where  two  have  been  sold,  D.  de  aedilit.  "Edict.  Berlich.  con- 
provided  that  the  purchaser  was  clus.  p.  2.  c.  39.  n.  93.  Voet.  1&. 
prepared,  when  he  bought,  to  deliver  3.  22. 
up  to  him,  both  the  thing  subject  to 


(  158  ) 


CHAPTEE  XX. 

OF  THE  CONDITIONS  WHICH  MAY,  AND  MAY  NOT,  EXIST 
IN  PURCHASE  AND  SALE. 


Sect. 


Sect. 


fraud,  above  half  (the  value), 
how  to  be  understood,  and 
when  it  takes  place. 

6.  Out  of  fraud  in  case  of  intoxi- 

cation. 

7.  In  public  sales  there  is  no  res- 

titution.    The  efiect  of  such 


1.  Of  the  conditions  which  may 

be  made  in  purchase  and  sale. 

2.  Of  sales  by  unwilling  decree. 

3.  Monopoly,   or  the  causing  of 

dearth,  prohibited. 

4.  Of  hazardous  transactions  in 

trade. 

5.  Of    restitution    by    reason    of 


§  1.  Moreover,  all  kinds  of  conditions,  wliicli  are  honest  and 
not  prohibited  by  tbe  laws,  may  be  made  in  purchase  and  sale. 
I.  79.  D.  de  contrah.  empt.  I.  7.  §  5.  D.  de  pact.  I.  13.  Cod. 
eod.  (a).  Among  which  there  are  some  peculiar  to  sales  and 
generally  in  use;  as  for  instance  that  the  purchaser  shall  for  so 
many  years  continue  as  hirer  in  the  use  of  the  thing  sold.  I.  lb. 
D.  de  contr.  empt.  (6).       In  like  manner,  that  the  sale  shall 


(a)  Add.  Zoes.  comm.  ad  Digest, 
tit.  de  in  diem  addict,  n.  X.  &  2.  & 
Domat  Loix  civiles.  p.  m.  40. 

(6)  This  condition,  like  the  one 
that  the  purchaser  shall  on  a  re-sale 
give  the  vendor  the  preference,  of 
which  Sande,  lib.  3.  tit.  4.  def.  4. 
(speaks),  rests  upon  this  ground  and 
disposition,  which  both  the  law  and 
•sound  reason  dictate,  that  an  owner 
may  deal  with  his  property  as  he 
pleases.  However,  with  respect  to 
the  condition  that  the  purchaser 
shall  for  some  years  continue  as 
hirer  in  the  use  of  the  thing  sold,  a 
question  may  (in  my  opinion)  easily 
arise,  to  wit,  whether  the  damage 
occurring  to  such  a  thing  is  at  the 
risk  of  the  seller  or  purchaser.     And 


there  are  some  good  legal  arguments 
in  favour  of  either  view ;  namely, 
that  the  purchaser  must,  according 
to  general  principles,  bear  the  profit 
and  loss,  although  no  tradition  has 
taken  place,  and  that  the  ownership 
cannot  be  reserved  if  the  thing  has 
been  sold;  and,  on  the  other  hand, 
again,  that  this  reservatio  dominii 
takes  place  in  accordance  with  the 
wish  of  both  parties,  per  modum 
constituti  possessorii  tem,poralis,  vid. 
Carpzov.  lib.  1.  resp.  108.  that  this 
reservation  makes  the  contract  con- 
ditional, and  that  the  same  is  only 
perfected  adimpleta  conditione,  I.  7. 
D.  de  contr.  empt.  I.  8.  eod.  deper. 
et  comm.  rei  vend,  which  last,  how- 
ever,   is    contradicted    by    the    ex- 
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remain,  except  where,  within  a  certain  time,  another  makes  a 
higher  offer.  I.  1.  D.  de  in  diem  addict,  (c). 

§  2.  To  this  condition  are  tacitly  subjected,  among  us,  those 
things  which  are  sold  in  execution  and  by  unwilling  decree,  upon 
the  going  out  of  the  burning  wax  candle ;  which  sales  are  held  to 
be  ineffectual,  if  upon  the  confirmation  of  the  decree  by  the  Court 
of  Holland,  any  one  happens  to  bid  more  before  the  removal  of 
the  sealing  wax.*  Grot.  Introd.  bk.  3.  ch.  14  §  31.  The  mode 
of  procedure  in  such  a  case  may  be  seen  in  the  new  Papegay  of 
the  year  1668.  p.  464.  ^  seq. 

It  is  also  sometimes  stipulated  that  the  sale  shall  be  void,  if 
within  a  certain  time  the  purchase  price  be  not  paid.  I.  2.  D.  de 
lege  commissoria.  Upon  the  extinction  of  which  time  the 
vendor  still  always  has  the  option,  whether  he  will  let  the  sale 
take  effect,  or  take  back  to  himself  the  things  as  unsold,  retain- 
ing that  which  was  given  as  earnest,  or  whatever  may  have  been 
paid  thereon. t  I.  2.  3.  4.  D.  de  lege  cowmissor.  I.  25.  D.  de 
heredit.  petit.  Grot.  Introd.  bk.  3.  ch.  14.  §  32.  For  which,  on 
the  other  hand,  the  purchaser  +  retains  the  profits  enjoyed  (by 
him).  Z.  4  §  1.  Z?.  eod.  (d). 

As  has  been  already  said,  no  condition  may  be  made  in  a 
contract  of  sale  which  is  immoral,  improper,  or  contrary  to 
public  order  or  policy.  §  24.  Instit.  de  inutilib.  stipulat.  Si"  tit. 
Cod.  de  Monopol.  8f  conventu  negat.  illicito. 

§  3.  For  which  reasons,  among  us,  even  independently  of  the 
written  laws,  Tnonopoly,  that  is  the  buying  up  of  articles  and  the 

pression,     as    hirer,     although    this  *[See  as  to  this  kind  of  sale  in 

again  may  be  refuted  by  the  subtle  execution,  ante,  ch.  xvii.  §  2.  (n.  d) 

remark  that  the  said  condition  must  and  my  note  thereon. — Tb.  ] 

up  to   a   certain  time  be  in  part  t[See  per  Cur.  Mangold  Brothers 

explained  according  to  the  contract  vs.   Greyling's  Trustee.  1910.  E.  D. 

of  hire,  ex  intentione  contrahentium,  L.  D.  471 ;  cf. :  Hx  parte  Barrel.  10 

arg.  I.  80.   §  2.  B.  de  contr.  em.pt.  Ch.  Ap.  512.  and  33.  L.  T.  115.— 

But  I  would  consider  it  in  this  way,  Tk.  ] 

that,  out  of  the  condition,  as  the  J  [The  original  has  seller  {ver- 
same  is  literally  stated  by  the  hooper),  which  is  obviously  a  mis- 
Author,  the  sale  is  immediately  con-  print. — Te.] 

eluded,   but  its  execution  only  sus-  (d)  Add.  Voet.  ad  tit.  pandect,  de 

pended.     Grot.  Introd.  hk.  3.  ch.  14.  lege  commissoria,  §  3.     The  further 

§  29.  conditions  usual  in  case  of  purchase 

(c)  See  Grot.  3.  14.   §  31.  &  Gro-  and  sale  are  given  by  A.  Lybrechts. 

enewegen  in  notis,  n.  78.  add.  Nood  &  H.  V.  vol.  1.  p.  m.  118.  et  seq. 
comm.  ad  tit.  de  in  diem  addictione. 
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causing  of  dearth  in  all  transactions,  commerce,  handicraft  and 
trade  is  expressly  forbidden  by  several  placaats  and  ordinances. 
Plac.  7.  Oct.  1531.  Plac.  4.  Oct.  1540.  and  31.  Jan.  1562.  See 
more  fully  hereon  Grot,  de  jure  belli  ac  fads.  lib.  2.  tit.  12. 
num.  16.  Christin.  vol.  3.  decis. '98.  ^  ad  leges  Mechlin,  tit.  2. 
art.  27.  Damh.  frax.  crim.  caf.  134.  Zyp.  Notit.  jur.  tit.  de 
Tnonopol.  Rebuff  ad  constit.  teg.  torn.  2.  de  magistr.  artific.  Si' 
Tnonopol.  fTohib.  art.  4.  gloss.  2.  Georg.  Tholosan.  Syntagm. 
jur.  lib.  25.  cap.  14. 

§  4.  From  all  those  transactions,  or  trading  of  an  adventurous 
kind,  any  one  may  in  the  town  of  Leyden  recede  within  24  hours, 
upon  giving  notice  to  the  other  party  and  paying  for  the  wine 
drunk  on  the  bargain  (wynkoop)  if  any.  Keuren  of  Leyden  of 
the  year  1583,  art.  86.  And  on  the  29  September,  1599.  an 
ampliation  was  added,  that  all  trade  entered  into  upon  the  life 
or  death  of  a  third  person,  not  being  under  the  jurisdiction  of  the 
purchaser  or  seller,  shall  without  his  consent  be  invalid.  A 
purchase  made  to  be  paid  for  on  a  certain  hazardous  condition  is 
at  Amsterdam  considered  as  a  wager,  and  is  null  and  void. 
Willeheuren  A°  1613.  pag.  108.  and  so  likewise  at  Naarden.  (e). 

The  object  of  the  purchaser  and  seller  is  always  to  derive 
profit  from  the  purchase  and  sale.  arg.  I.  16.  §  4.  D.  de  minor.  ^ 
I.  22.  §  ult.  D.  locati.  such  that  without  it  the  desire  to  buy  and 
sell  would  entirely  cease. 

§  5.  However,  in  order  that  the  one  party  should  not  by  too 
great  covetousness  enrich  himself  to  the  loss  or  detriment  of  the 
other,  and  by  so  doing  introduce  too  much  fraud  into  the 
bargain;  I.  26.  de  verbor.  obligat.  this  remedy  is  afforded,  that 
the  one,  whether  purchaser  or  seller,  who  has  in  any  transaction 
been  defrauded  above  half  (the  value)  of  the  thing,  may  by 
request  civil  to  the  Supreme  Court  be  relieved  and  redressed 
against  it.  I.  2.  cod.  de  rescind,  vend.  See  Grot.  Introd.  bk.  3. 
ch.  52.     Sande.  lib.  3.  tit.  4.  defin.  9.  ^  seq. 

Not  that  the  whole  transaction  is  thereby  rendered  void,  but 
that'  he,  who  has  defrauded  or  misled  the  other  party,  may  adhere 
to  the  bargain  if  he  chooses,  provided  he  returns  the  excess  above 
the  true  value  of  the  thing  sold,  or  if  it  be  the  purchaser,  that  he 
pays  in  what  the  thing  purchased  is  worth  above  what  he  has 

(e)  See  Handv.  p.  507. 
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actually  given  for  it,  if  the  thing  has  been  sold  for  less  or  more 
than  half  its  value.*  Gloss  8f  DD.  ad.  I.  12.  Cod.  de  rescind, 
-vend,  in  verb,  elegerit.  Grot.  Introd.  bk.  3.  ch.  52.  §  5.  ^  ch.  27. 
num.  7.  As  to  the  mode  in  which,  find  by  whom,  the  valuation 
in  such  a  case  is  to  be  made,  see  Sande.  lib.  3.  tit.  4.  defin.  16  (/). 

This  remedy  also  exists  in  all  other  transactions.  Pinell.  de 
rescind,  vend.  lib.  2.  part.  1.  cap.  1.  num.  1.  usque  ad  7.  of 
which  more  hereafter.  Buf,  whether  it  also  takes  place  in  sales 
by  decree,  and  held  in  the  presence  of  the  magistrate,  is  a  matter 
of  doubt  with  some.  arg.  I.  16.  Cod.  de  rescind,  vend.  See 
Christin.  vol.  3.  decis.  67.  and  so  it  has  been  held  in  Savoy  and 
Friesland,  teste  Fab.  Cod.  lib.  4.  tit.  30.  defin.  4.  Sande  lib.  3. 
tit.  4.  defin.  12.  But  in  as  much  as,  with  us,  great  care  is  taken 
therein  by  the  judge  (which  excludes  all  suspicion  of  fraud),  no 
notice  is  taken  thereof,  arg.  I:  Cod.  de  remiss,  pignor.  See  Grot. 
Introd.  bk.  3.  ch.  52  §  2.  Costuymen  of  Antwerp,  tit.  60. 
num.  23.  Imberd.  Enchirid.  in  verb,  decret.  in  addit.  and  this 
is  so,  beyond  all  doubt,  in  the  case  of  involuntary  decrees  and 
sales,  which  take  place  upon  the  going  out  of  the  burning  wax 
candle,  and  the  removal  of  the  sealing  wax.t  See  Neostad. 
Suprem.  Cur.  decis.  75.     \Utrechts.  consult,  vol.  2.  cons.  25. J 

It  must,  however,  be  observed  that  this  remedy,  I.  2.  Cod  de 
rescind,  vend,  does  not  exist  in  mercantile  dealings,  which 
depend  upon  chance,  and  which  at  the  time  of  the  transaction 
had  an  uncertain  issue,  even  although  one  or  other  of  the  parties 
should  accidentally  be  the  loser  by  more  than  the  half ;  since  the 
deficiency,  or  fraud,  at  the  time  of  the  transaction  alone  is  taken 
into  consideration,  and  restitution  in  regard  thereto  only  takes 
place.  I.  8.  Cod.  de  rescind,  vend.  Pinell.  ad.  I.  2.  eod.  part.  1. 
cap.  4.  num,.  18.  in  fim,.     Sande.  lib.  3.  tit.  4.  dej.  16. 

§  6.  With  respect  to  private  sales,  inasmuch  as  the  people  of 

*[Where  L.  sued  W.  for  £45,  the  §   8.   and  more  recently  also  in  the 

price  of   a   diamond  ring,    the  fair  Province  of  the  Orange  Free  State.  — 

marketable  value  of  which  was  not  Tb.] 

more  than  £20,  the  Supreme  Court  (/)  Gonj.  Brunneman  ad  I.  4.  D. 

gave   judgment    in    favour    of   the  et  ad  d.  I.  2.  God.  de  rescind,  vend. 

defendant.   Levisohn  vs.    Williams,  doctiss.  Voet  ad  Pand.  eod.  tit.  and 

Buch.  Rep.  1875.  p.  108.     The  doc-  Monsr.  Domat.  torn.  1.  p.  m.  43. 
trine  of  laesio-enormis  was  abolished  t[See  as  to  this  kind  of  sale  in 

by    the    Legislature    of    the    Cape  execution,  ante,  ch.  xvii.   §  2.  note 

Colony.      Vid.    Act.    No.    8.    1879.  (d).— Te.] 


E.D.L. — II. 
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our  country,  through  an  excess  of  inward  desire,  are  generally 
as  much  as  others  inclined  to  strong  drink,  and  therefore  not 
less  disposed  in  the  midst  of  innocent  intoxication  to  mislead  and 
deceive  each  other  in  buying  and  selling,  and  so  seek  their  own 
advantage,  a  provision  in  addition  to  this  remedy  for  relief  has 
been  introduced  throughout  Ehineland,  and  in  many  other  places 
of  Holland,  that  we  may  recede  within  twenty-four  hours  from 
bargains  m.ade  in  taverns  or  while  drinking  with  others  at  an 
inn  {dronke  gelagen),*  provided  we  pay  whatever  has  been  con- 
sumed or  promised  in  wine  on  the  bargain.  See  Grot.  Introd. 
bk.  3.  ch.  14.  §  5.  Burgund.  ad.  consuetud.  Fland.  in  froaemio. 
num.  5.  and  the  notes  to  the  Costuymen  in  Rhynland,  art.  94  [g). 

All  bargains  made  while  drinking  at  a  tavern  are  at  Wormer 
and  Grisp  invalid  and  entirely  void. 

By  the  Statutes  of  Leyden  of  the  year  1583.  art.  68.  it  was 
provided,  that  no  private  transactions  entered  into  there,  with 
respect  to  immoveable  property,  should  be  of  any  validity  until 
due  notification,  transfer  and  statement  thereof,  shall  have  been 
made  before  schepenen,  but  a  person  may  always  within  that 
time  recede  therefrom.  And  in  order  that  this  should  not  be 
done  too  rashly,  it  was  provided  by  the  new  statutes  in  the 
year  1658.  art.  112.  that  upon  receding  from  such  purchase,  the 
twentieth  penny  of  the  purchase  shall  be  forfeited;  the  one  half 
to  the  party  wishing  to  adhere  to  the  sale,  and  the  other  half  to 
the  poor. 

§  7.  All  of  which  is  to  be  understood  of  private  sales,  for  these 
defences  of  fraud,  drunkenness,  or  other  deceit,  (do  not  extend) 
to  public  sales,  where  everything  is  sold  openly  and  to  the 
highest  bidder  by  a  secretary  and  crier,  beyond  all  suspicion  of 
fraud  or  deception,  and  where  everyone  is  obliged  to  adhere  to 
his  word.  arg.  I.  13.  Cod.  de  transact.  So  far  that,  in  exposing 
anything  for  sale,  all  biddings,  until  the  stroke  is  given  with  the 
palm  of  the  hand  (palmslag),  are  deemed  effectual,  and  he  who 

*[I)ronke      gelagen.      Drinkgelag  make  up  the  score  or  reckoning  at  an 

denotes  jovial  company.     Stallaert.  inn  or  tavern.       Sewell.    Woorden- 

Gloss.  suh  voce  "  gelach."    Accord-  boeJc. — Tb.] 

ing   to  Weiland  drinkgelag  is  the  (g)    See  the  ohservatien  over  de 

score  payable  for  drinks  consumed  inleid.  v.  E.  de  Groot.  vol.  2.  p.  168 

at  a  tavern.  Taalkundig  Woorden-  — 171. 
hoek.       Hence    gelag    opmaken  =  ix> 
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has  bid  less  is  not  considered  discliarged  througli  the  higher  bid 
of  another,  but  it  is  open  to  the  vendor  to  allow  the  purchase  to 
the  highest  bidder,  or  whomsoever  else  he  wishes.  And  if  a 
dispute  arises  between  two  or  more,  as  to  which  of  them  bid 
before  the  other,  the  crier's  word  is  in  that  respect  believed; 
and  in  case  of  doubt  the  thing  is  again  put  up  to  auction,  with- 
out the  discharge  of  the  former  bidders,  arg.  I.  9.  D.  de  in  diem 
addict.  I.  9.  D.  de  publican,  et  vectigalih.  et  ibi  D.  D.  See 
Boer,  decis  Burdigal.  decis.  I.  248.  Rebuff,  ad  constit.  Reg.  et 
torn.  2.  tract,  de  praecon.  et  licitat.  art  7.  gloss,  unic.  num.  21. 
Papon,  lib.  13.  tit.  9.  art.  25.  num.  10.  which,  among  us,  for  the 
sate  of  better  security,  is  generally  inserted  in  the  conditions  of 
sale  (yulgo,  veilconditien) . 


(  164) 


CHAPTER  XXI. 


OF  THE  HIRING  OF  HOUSES  AND  LANDS. 
[GROT.  III.  19.] 


Sect. 
1. 
2. 


3: 


4. 


Hiring  defined. 

When  the  contract  is  con- 
sidered as  completed. 

Whether  the  contract  of  hiring 
must  be  in  writing. 

Of  the  mode  of  using  the  thing 
hired. 

Who  has  to  bear  the  duties  and 
burdens  attaching  to  the 
thing  hired. 


Sect. 
6. 


When  hiring  ceases,  and  when 
it  is  considered  to  be  tacitly 
renewed,  and  see  §  8. 

7.  Whether  hiring  can  determine 
before  the  expiration  of  the 
time  agreed  upon. 

9.  For  how  many  years  hiring 
may  take  place. 


§  1.  Hiking  is  a  contract  whereby  tlie  use  of  a  thing,  or  the 
benefit  of  any  service  or  act,  is  promised  for  a  certain  price. 
Z.  1.  2.  D.  de  locoit.  et  conduct. 

§  2.  The  use  of  things  consists  mostly  of  immoveable  things, 
dwelling-houses  or  agricultural  lands.  Just  as  a  sale  is  con- 
sidered to  be  completed  as  soon  as  the  purchase  price  has  been 
agreed  upon,  so  the  contract  of  hiring  is  likewise  considered  as 
complete,  whenever  the  price  or  hire  has  been  fixed,  'pr.  Instit. 
locat.  cond. 

§  3.  Nor  is  it  necessary  that  this  contract  should  be  in 
writing.  Z.  24.  Cod.  eod.  which  according  to  the  general  opinion 
has  remained  unaltered  with  regard  to  the  hire  of  houses,  as  to 
which  ordinary  proof  is  sufiBcient.  But  with  regard  to  lands,  a 
writing  seems  to  have  become  an  actual,  at  least  a  necessary, 
part  of  the  hiring.  Placaat  of  the  Emperor  Charles,  regarding 
hirers  and  farmers,  13.  January.  1515.  Politic.  Ordon.  art.  30. 
31.  33.  This  also  applies  to  the  hire  of  houses  at  Utrecht. 
Costuymen  of  Utrecht,  tit.  7.  art.  13.  (a). 

(a)  With  respect  to  the  law  of  States  of  Holland  and  West  Fries- 
Holland,  all  speculation  on  the  point  land  of  3  April,  1677.  Gr.  Placobath. 
is  removed  by  the  Admonition  of  the      vol.  3.  fol.  1037.  providing  "  that  aU 
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§  4.  The  hirer  must  use  the  thing  hired  in  a  proper  manner, 
just  as  the  thing  had  been  used  before,  arg.  §  5.  Instit.  de 
locat.  conduct.  Such  that  a  person  having  hired  a  piece  of 
pasture  land  may  not  cultivate  it,  nor  turn  it  into  arable  land. 
arff.  I.  35.  §  1.  D.  locat.  Bartol.  ihid.  nuTn.  3.  Tussch.  vol.  2. 
practicab.  conclus.  623.  nuTw.  3.  cum.  sec[.  littera.  C.  junct.  I.  13. 
§  4.  8.  I.  27.  §  1.  D.  de  usufruct.  See  also  Consultat.  vol.  1. 
cons.  215.  (6).  But  he  may  indeed  make  over  (overdoen)  his 
lease,  I.  6.  Cod.  locat.,  except  where  it  was  otherwise  agreed 
upon;  which,  with  regard  to  dwelling  houses  (seeing  that  the 
lessor  would  thereby  be  considerably  prejudiced,  and  it  makes  a 
great  difference  by  what  persons  and  in  what  manner  a  house  is 
inhabited),  is  clearly  prohibited  by  ordinances  in  some  towns. 
Grot.  Introd.  hi.  3.  ch.  19.  §  10.  Gloss.  &  Bald,  in  I.  6.  Cod. 
locat.     Christin.  ad.  leg.  Mechlin,  tit.  8.  art.  10.  num.  2.  (c).* 

At  Rotterdam,  he  who  has  hired  any  houses,  garners,  sheds, 
rooms,  cellars,  or  other  dwelling,  may  not  make  over  his  lease  to 
another  without  consent  of  the  lessor,  nor  can  he  provide  board 
and  lodging  to  any  domestic  servants.  And,  if  the  lessor  and 
lessee  cannot  agree  hereon,  the  matter  shall  be  left  to  the 
discretion  of  the  Court  if  required.     Keuren  of  that  town. 

Likewise,  at  Amsterdam,  he  who  hires  a  house  is  obliged  to 
occupy  the  same,  and  cannot  let  it  to  another  without  the  know- 

those  who  let  any  houses,  lands,  or  hypothec  in  whatever  way  the  same 

other    immoveable    property,    shall  may   arise,    and  even   although  the 

execute  of  the  said  letting,   and  of  said  hiring   and  letting   may  have 

the  continuation  or  extension  of  the  been  confirmed  by  the  lessee  or  lessor 

same,   written  deeds  of  hire  (hwur-  himself,  likewise  under  the  penalty 

cedullen),  and  cause  the  same  to  be  of  two  hundred  guilders  in  addition 

registered  and  written  upon  the  seal  to  be  forfeited,  both  by  the  lessee  and 

mentioned  in  the  ordinance,  under  lessor. "+    Add.  Soil.   Consult,  vol. 

penalty  that  all  those  who  shall  be  1.  cons.  262. 

found  not  to  have  made  aiiy  written  (6)  See  also  the  local  laws  and 

deeds   of   hire  of    the   said   houses,  Ordinances  collected  in  the  Ohserv. 

lands,  or  other  immoveable  property,  ad  H.  Orot.  introd.  vol.  3.  pag.  203. 

shall  lose.the  effect  of  the  said  letting,  [adde  Voei.  19.  2.  §  29.  v.  d.  Keessel. 

nor  shall  they  enjoy  against  a  third  Th.  680. — Tb,.] 

person,   who  has   acquired  a   right  (c)  Conf.  cl.  Voet.  19.  2.  5. 

from    the   lessee,    nor    against    the  *[See  note  to  this  chapter  in  the 

lessor  or  lessee,  any  the  least  right  Appendix. — Tr.] 

of  action  for  fulfilment  of  the  con-      


tract  of  hire  or  payment  of  the  rent,  +[See  note  to  this  chapter  in  the 

much  less  of  any  legal  retention  or      Appendix. — Tr.] 
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ledge  and  consent  of  tlie  owner  or  lessor,  who  must  always  have 
the  preference,  whether  he  will  take  back  the  thing  hired. 
Recueil  van  de  Keuren  der  stad  Amsterdam,,  cap.  61.  (d). 

The  same  obtains  at  "Utrecht,  Keuren  en  Costuymen  of 
Utrecht,  tit.  25.  art.  10.;  at  Gouda;  at  Middelburg  in  Zeeland, 
Keuren  of  that  place,  tit.  van  Huuringe.  art.  5. ;  at  's  Hertogen- 
bosch,  and  other  places. 

§  5.  The  common  burdens  and  charges,  fixed  by  the  State, 
town,  or  Tillage,  upon  hired  property,  must  be  borne  by  the 
lessor,  arg.  I.  7.  de  publican.  Charond.  Pandect,  du  droicts 
franch.  lib.  2.  cap.  32.  Garsias  de  expens.  et  meliorat.  cap.  14. 
nuni.  18.  Tussch.  vol.  2.  practicab.  conclus.  617.  littera  C. 
Pinell  in  I.  1.  Cod.  de  bon  matern.  part.  2.  num.  72.  except 
where  any  charges  have  been  laid  upon  the  fruits  themselves, 
which  the  lessee  would  then  have  to  bear,  but  otherwise  "not. 
arg.  ca/p.  26.  in  verb,  sicut.  Colonus  extr.  de  decimis.  Charond. 
d.  loco,  unless  the  contrary  was  expressly  agreed  upon  (e).  Thus, 
in  the  case  of  a  lease  of  lands  it  is  generally  stipulated  that  the 
rent  shall  be  paid  free  of  every  charge,  such  as  ground  taxes, 
dike,  sluice,  and  mill  charges,  and  likewise  the  maintenance  of 
banks,  dams,  and  public  roads  to  which  the  lands  are  subject. 
But  with  regard  to  the  renewing  and  enlarging  of  aiy  banks, 
shoring  up  of  ditches,  and  also  the  renewing  of  wind  and  water- 
mills,  and  the  charges  in  this  respect  imposed  upon  the  lands,  it 
was  on  the  6th  October,  1634,  notwithstanding  the  above-men- 
tioned agreements,  considered  and  resolved  by  the  Dikereeve  and 
High  HesTTiraden  of  Rhineland  that  such  charges  and  burdens 

(d)  See  Handv.  p.  527.  all  general  or  ordinary  charges  must 

1(e)  This  doctrine  of  our  Author  is  be  borne  by  the  lessee,  and  all  others, 

(according    to    the    jurists    in    the  i.e.  special  charges,  by  the  lessor," 

Ohserv.  on  the  Introd.   of  Grotius,  but   purposely  limits   these  general 

vol.  2.  p.  206.)  contrary  to  that  of  ch-arges  to  those  imposed  upon  the 

Grotius,  hk.  3.  ch.  19.   §  15.  where  fruits,  which  (he  observes)  must  be 

it  is  said,  "  The  general  taxes  of  the  borne  by  the  lessee.    Now  our  Author 

country  towns,  or  villages,  which  are  likewise    lays    down     in    the    text 

imposed  upon  the  fruits  (or  profits)  totidem  verbis,   "  except  where  any 

must   be   borne   by   the    lessee ;   all  charges  have  been  imposed  upon  the 

others  by  the  lessor,  except  where  it  fruits  themselves,   which  the  lessee 

has  been  otherwise  provided  by  the  must    bear,     hut     otherwise    riot." 

law  or   agreement."     I  can  see  no  It  is  therefore  clear  that  the  Author 

contradiction  here,  for  Grotius  in  my  ?i..  I.  has  in  no  way  departed  from  the 

opinion,  does  not  in  the  above  words  doctrine  of  Grotius. 
(as    is   asserted)    lay   down    "  that 
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imposed  on  lands,  wliicli  have  been  leased  for  4  or  5  years,  shall 
be  borne  two-tbirds  by  the  lessees  and  one-tbird  by -the  owners; 
on  lands  leased  for  three  years,  one-half  by  the  lessee  and  one- 
half  by  the  owner;  on  lands  leased  for  two  years,  two-thirds  by 
the  owner  and  one-third  by  the  lessee;  and  on  lands  leased  for 
one  year  only  by  the  owner  alone.  The  lessees,  however,  shall 
pay  these  charges,  deducting  the  same  from  the  landlord's  rent, 
in  manner  as  before. 

§  6.  The  time  agreed  upon  having  expired,  the  lease  likewise 
is  at  an  end :  but  the  lease  of  houses  is  tacitly  considered  to  have 
been  prolonged  if  the  lessor  at  the  expiration  of  the  lease  allows 
the  tenant  to  remain  in  undisturbed  possession.  I.  13.  §  fin. 
I.  14.  D.  et  I.  16.  Cod.  de  locat.  et  conduct.  But  for  what  period 
is  doubtful.  Grotius,  in  his  Introduction  to  Dutch  Jurispru- 
dence, hk.  3.  ch.  19.  §  2.  thinks  that  in  such  a  case  it  must  be 
considered  to  have  been  prolonged  and  renewed  for  the  same 
period  as  the  original  lease.  But  this  is  contrary  to  the  common 
opinion  of  the  commentators,  ad.  Z.13.  §  ult.  D.  locati,  who  hold 
that  it  is  only  to  be  considered  to  last  for  the  exact  time  during 
which  the  lessee,  beyond  and  at  the  expiration  of  the  original 
lease,  is  permitted  by  the  tacit  consent  of  the  lessor  to  remain  in 
possession,  paying  in  proportion  to  the  former  rent  and  no  more. 
It  was  so  held  by  the  Court  at  Mechlin  according  to  the  testi- 
mony of  Christin.  ad  leg.  Mechlin,  tit.  8.  art.  8.  num.  10.  et 
vol.  3.  decis.  116.  nujn.  3.  (/)■* 

But  in  many  places,  it  is  a  settled  practice  that  a  lessee  in 
such  a  position  may  not  be  ejected  from  the  house  in  an  untimely 
manner,  but  a  fair  time  should  be  allowed  him  at  the  reasonable 

(/)  Add.  Ohserv.  cit.  torn.  2.  p.  178.  lord  to  allow  the  tenant  till  a  certain 

This  question  is,  by  reason  of  what  I  time  to  determine  whether  he  will  or 

have  said  in  my  note  (a)  supra,  of  will  not  take  a  new  lease,  does  not 

no  importance  at  the  present  day,  entitle  the  tenant  to  keep  possession 

vid.  Voet.  d.  I.  n.  11.  of  the  house  against  a  third  party, 

*[In  Victor  vs.  Courlios,  2.  Menz.  to  whom  the  landlord  has  before  the 

79.  the  Court  held  that  the  effect  of  lapse  of   the  time  so  allowed,    and 

a  tenant  being  allowed  to  keep  pos-  before  receiving  the  tenant's  answer, 

session  by  tacit  relocation,  after  the  let    the    house    by    a    valid    lease, 

expiration  of  the  original  term,  of  a  although  it  may  give  the  tenant  a 

house  let  to  him  for  one  year,  but  at  right  of  action  for  damages  against 

a  rental  of  26.  Rixdollars  per  month,  the  landlord  for  breach  of  agreement, 

is  a  relocation  from  month  to  month.  This    proposition     may     fairly     be 

Also  that  an  agreement  by  a  land-  questioned.— Tb.  1 
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discretion  of  the  judge,  within  which,  he  may  provide  himself 
with  another  house.*  Costuymen  of  Antwerp,  tit.  59.  art.  12. 
Keuren  at  Ley  den,  art.  132.  Costuymen  of  Utrecht,  ruhr.  25. 
art.  7.  And,  accordingly,  it  is  in  many  places  customary,  that 
both  the  lessor  and  lessee  shall  give  each  other  notice  and  warn- 
ing within  a  proper  time,  generally  three  months  before 
expiration  of  the  lease,  that  the  lease  shall  cease.  In  Friesland 
before  New  Year's  Day;  Sailde.  lib.  3.  tit.  6.  def.  1.  Menochius, 
lib.  3.  praesumpt.  85.  numer.  42.  at  Utrecht  before  Christmas 
eve  or  within  14  days  therefrom  at  furthest.  Keuren  of  that 
town,  tit.  25.  art.  7. 

If  the  tenant  or  lessor  dies  during  the  continuance  of  the 
lease,  his  heirs  must  carry  out  the  contract.  §  fin.  instit.  local, 
cond.  et  I.  10.  Cod.  eod.  Except  in  the  case  of  encumbered  or 
other  property,  which  the  lessor  does  not  possess  in  full  owner- 
ship, in  which  event  the  lease  expires  with  the  death  of  the 
lessor.    Z.  12.  Sf  I.  35.  §  1.  Usufructu  junct.  I.  9.  §  1.  D.  locati. 

Likewise,  in  prebendal  or  vicarial  property,  t  if  the  possessor 
thereof  has  leased  any  lands  belonging  to  the  prebend  and 
happens  to  die,  it  is  considered  that  the  lease  is  at  an  end,  for 
no  one  can  cede  to  another  a  greater  right  than  he  himself 
possesses.  Z.  54.  D.  de  Reg.  Jur.  and  so  it  was  held  by  the  Court 
of  Holland  in  the  case  of  Andries  Jaspersz.  van  Vesanevelt, 
applicant  on  rehearing,  contra  Klass  Jansz.  van  Tetrode, 
22  July,  1611.     arg.  d.  I.  9.  §  1.  D.  locati  et  ibi  Gloss  &  Costal. 

§  7.  Besides  these  (cases),  it  sometimes  happens  that  the  lease 
ceases  within  the  time  agreed  upon.  Thus,  according  to  law,  if 
the  thing  is  sold,  given  to  some  one,  or  otherwise  disposed  of, 
the  hiring  is  thereby  determined.  Z.  9.  Cod.  et  1.  32.  D.  locat. 
conduct.  I.  25.  §  1.  D.  eod.  if  the  hirer  receives  proper  and 
timely  notice  thereof  from  the  purchaser  or  donee,  arg.  I.  17. 
§  3.  in  fin.  D.  commod.     Sande.  lib.  3.  tit.  6.  defln.  1. 

But,  in  Holland  and  neighbouring  places,  it  is  a  general  rule 
that  hire  goes  before  sale,X  and  that  without  any  distinction  the 
heirs  of  the  deceased  not  only,  but  also  the  purchaser  or  donee,  is 
bound  to  continue  the  lease  of  his  predecessor.     Neostad.   cur. 

*[Cf.  Groenewegen's  note  ad  Orot.  J  [See  the  note  on  this  chapter  in 

3.  19.  §  2.  n.  (4). — Tb.]  the  Appendix.— Te.] 

+  [Fide  ante,  bk.  2.  ch.  18.— Te.] 
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decis.  30.  Grot.  Introd.  lib.  3.  cap.  19.  in  fine.  Costuym.  of 
Antwerp,  tit.  59.  art.  1.,  of  MecUin.  tit.  8.  art.  1.  and  Christin. 
ihtd.  Gudelin.  de  Jure  Noviss.  lib.  3.  cap.  7.  vers,  finitivius  in 
fine.     Keuren  of  Leyden,  art.  122. 

At  Oudewater  the  hirer  must  quit  the  property  leased,  if  he 
receives  notice,  four  months  previous  to  the  expiration  of  an 
annual  lease,  saving  his  right  against  the  lessor.  Keuren  of  that 
place,  art.  60. 

And  at  Amsterdam,  in  the  case  of  houses  sold  in  execution, 
the  lease  does  not  continue  longer  than  May  [after  the  execution 
one  year]  next  ensuing,  the  lessee  retaining  his  right  against  the 
lessor.  Willelceuren  of  Amsterdami,  published  anno  1662.  pag. 
272.  8f  661.  The  same  is  the  case  at  Leyden.  Keuren  of  that 
town,  art.  122.  [At  Amsterdam  the  lessee  need  not  quit  the 
premises,  even  although  the  owner  himself  requires  the  house. . 
Rec.  van  Ros.  cap.  51.  §  9.  J 

So,  likewise,  will  the  lease  be  determined  where  the  owner  of 
the  property  must  of  necessity,  or  on  account  of  accident,  rebuild 
or  repair  the  house,  or  where  he  can  prove  that  he  is  in  need  of 
the  house  for  himself.*  I.  3.  Cod.  locat.  cap.  penult,  extr.  eod. 
Costal  in  Z.  .30.  D.  locati.     Papon,  lib.  10.  tit.  3.  art.  3.  7.  (g). 

Likewise  if  the  lessee  does  not  properly  use  the  thing  hired; 
I.  3.  Cod.  locati.  provided  that  this  must  be  determined  by  the 
judge  after  previous  inquiry,t   I-   176.  D.  de  R.  jur.   Fachin. 

*[Grot.  3.  19.  §  11.  in  fin.  Groene-  n.  35.     The  lessee  also  need  not  pay 

weg.  Cod.  4.  65.  3.  Voet.  19.  2.  §  16.  any  rent  during  the  time  that  he  was 

V.  d.  Linden,  bk.  1.  ch  15.   §  xiii.  out  of  occupation  of  -the  property, 

Loxton  vs.  Brayhirst,  Kotze's  Repts.  just  as  in  the  case  of  unexpected 

33  :  V.  d.  Keessel,  however,  is  of  a  accident  or  calamity,  where  the  lessee 

contrary  opinion,  Th.  675.     Cf.  §  7.  is  effectually  deprived  of  the  occu- 

of  Act  8.   of  1879.     Cape  of  Good  pation  or  use,  in  which  case  likewise 

Hope. — Tk.]  he  can  claim  an  abatement  of  rent, 

(g)  Unless  a  third  party  restrains  unless  he  has  taken  all  risk  upon 

the  lessee  by   arrest,    or   interdict,  himself.      See  Advysb.  vol.  2.  cons. 

from  quitting  the  property,  on  the  105.  p.  258.  [adde  Voet.  19.  2.  23.  24. 

ground  that  he  is  the  owner  thereof.  Advysh.  vol.  1.  cons.  182.  pag.  428. 

conf.  cl.  Voet.  19.  2.  32.    It  must  also  &    vol.    2.    cons.     106.    pag.    260. 

be  observed  that  the  necessary  repair  Buhidge  vs.  Sadley,  2.  Menz.  Rep. 

mentioned  by  the  Author  being  com-  88.     Treasurer  General  vs.  Loxton, 

pleted,  the  property  leased  must  be  1.  Juta.  Rep.  304. — Te.] 
restored  to  the  lessee,  .for  which  he         +  [/Stomp   vs.    Bex,   Kotz6's'  Rep. 

would  otherwise  have  an  action  at  147. — Tr.] 
law.  V.  Zoes.  ad.  Pandect,  tit.  locati. 
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lib.  1.  cap.  95.  Bronkliorst.  cent.  1.  assert.  82.  Cliristiii.  ad 
leg.  Mechlin,  tit.  8.  art.  8.  num.  7.  8f  vol.  3.  decis.  117.  num.  10. 
'11.  12.  and  a  reasonable  time  allowed  the  lessee,  within  which  he 
may  provide  himself  with  another  place,  arg.  -Z.  17.  §  3.  commo- 
dati.  Sande.  lib.  3.  tit.  6.  defin.  1.  (h)  or  where,  the  lease 
having  been  made  for  some  years  under  promise  that  the  rent 
shall  be  paid  at  fixed  periods  without  any  delay,  the  hirer  has 
neglected  tO'  pay  the  same  at  the  stipulated  time.  I.  3.  Cod.  locati. 
junct.  I.  56.  ^  I.  54.  §  1.  D.  eod.  I.  10.  §  1.  D.  de  publican.  ^ 
vectigal.  (i). 

§  8.  In  some  places  there  is  a  custom  with  regard  to  a  lease  of 
houses  or  lands,  that,  so  long  as  the  lessee  is  prompt  in  payment, 
the  lessor  may  not  let  the  house  or  land  to  any  one  else,  without 
giving  the  preference  to  the  first  lessee.  This  custom  is  treated 
of  by  Gomes.  toTn.  2.  resolut.  cap.  3.  nuTn.  5.  Minsinger. 
centur.  4.  observ.  23.  Boer,  decis.  107.  [Warehouses,  cellars, 
or  lofts,  having  been  leased  by  the  quarter,  or  by  the  month,  the 
lessee  may  continue  the  lease  as  long  as  he  pleases  (k).  Roseboom. 
c.  51.   §  36.  Sf  seqq.J 

Accordingly  in  the  country  beyond  the  Maas  and  its  vicinity, 
a  new  tenant  is  not  easily  found  for  one's  house  Or  land,  if  it  does 
not  appear  that  the  former  tenant  is  willing  to  quit,  or  is  other- 


(A)   The  reason  is  that  the  con-  I.  c.  [But  see  per  cur.  Estate  Thomas 

dition  that  the  lessee  shall  cultivate  vs.  Kerr.  20.  S.  C. — Te.]  and  with 

the  land  leased,  or  occupy  the  house,  respect  to  the  lease  of  warehouses, 

in  a  proper  manner,  is  tacitly  under-  storehouses,   and  cellars,   it  has  by 

stood  from  the  nature  of  the  con-  special  ordinance  of  my  lords  of  the 

tract.     Moreover,  if  the  lessor  should  Court  of  this  town  been  enacted,  that 

happen  to  suffer  damage  through  the  the  rent  of  the  same  must  be  paid 

wrongful  act  of  another,  caused  by  every  half  year,  without  the  lessee 

enmity  towards  the  lessee,  he  may  being  allowed  to  make  any  exception 

claim  compensation  for  it  from  the  against  it.     Sandv.  p.  527. 

lessee.  Advysh.  vol.  1.  cons.  53.  p.  116  (fc)  That  is,  paying  his  rent  punc- 

in  fin.  but  this  will  not  afford  any  tually,      and     conducting     himself 

reason  for  ejectment,  for  the  lease  ~  according  to  his  contract,  he  is  con- 

cannot    be   broken  or    annulled    on  sidered  as  a  new  lessee ;  unless  the 

account  of  the  act  of  a  third  party  lessor  no  longer  consents  to  let  the 

[c/.    per    curiam,,  Mex   vs.    Stamp,  lessee    have    the    warehouse    at   the 

Kotzfe's  Rep.  64. — Tb.]  same  rent,  for  in  such  case  the  lease 

(i)  So  likewise  if  he  has  for  the  will  determine,   for  the  lessor  may 

period  of  two  whole  years  not  paid  benefit    himself    thereby,    and    can 

any  rent,  although  no  mention  hereof  compel  the  lessee  to  quit :    see  the 

is  made  in  the  contract,  vid.  Zoes.  same,  Roseboom.   §  35. 
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wise  prevented  from  continuing  the  lease,  contra.  I.  32.  Cod.  de 
locat.  8f  conduct.  This  (practice),  introduced,  beyond  all  reason 
by  the  husbandmen  for  their  special  benefit,  has  however  on 
several  occasions  been  held  to  be  a  corrupt  one  by  the  Court  of 
Holland,  and  the  placaat  of  the  Emperor  Charles  of  15  January, 
1515,  issued  on  that  account,  considered  as  still  in  force,  whereby 
it  was  provided  that  no  prior  lessee  shall  cause  any  hindrance  to 
a  new  lessee  by  reason  of  any  right  of  retraction  (nahuur)  upon 
pain  of  corporal  punishment ;  except  where  it  has  been  expressly 
otherwise  agreed  upon.  d.  I.  32.  Cod.  de  locat.  8f  conduct,  and  by 
the  Political  Ordinance,  art.  31.  the  said  placaat  has  been 
extended  in  this  way,  that  no  one  shall  claim  the  lease,  or  right 
of  retraction  on  the  expiration  of  such  lease  (na-huur),*  of  any 
lands  except  by  a  public  writing  or  under  the  owner's  own  hand  ; 
and  not  only  is  it  prohibited  by  art.  32.  under  pain  of  corporal 
punishment  that  no  prior  lessee  shall  obstruct  the  subsequent 
lessee;  but  by  art.  33.  a  certain  punishment  is  also  provided 
against  those  who  occupy  land  without  any  contract  of  lease; 
the  prayer  or  conclusion  {conclusie)  against  whom  may  be  seen 
in  the  Pagegay  A"  1668.  pag.  37.  This  placaat  was  renewed  by 
the  States  of  Holland  on  26.  September,  1658.  and  further  pro- 
vision made  in  this  resptect.  And  mention  is  made  of  this 
subject  in  a  certain  letter  of  Philip,  Duke  of  Burgundy,  to  the 
Stadholder  and  Councillors  of  Holland,  Zeeland  and  Friesland. 
11.  June,  1554.  as  follows:  "Whereas  the  knights,  nobles,  and 
good  towns  of  our  counties  of  Holland  and  Friesland  have  shewn 
unto  us  how,  in  many  places  in  our  said  counties,  the  farmers 
and  husbandmen,  having  had  any  one's  land  on  lease,  on  the 
expiration  of  such  lease,  enter  forcibly  and  use  the  said  land 
against  the  will  and  consent  of  those  who  are  the  owners  of  the 
land,  asserting  of  their  own  authority  and  without  any  ordinance 
having  been  enacted  by  us,  or  on  our  behalf  in  this  respect,  as  it 
ought  to  be,  that  they  have  a  right  to  a  new  lease  of  the  said 
land,  and  what  is  more,  if  the  owners  of  these  lands  seek  other 
new  tenants,  the  old  tenants  threaten  the  new  tenants,  and  keep 
them  in  such  fear  or  awe  that  no  one  dares  to  hire  the  said  lands, 
whereby  they  cause  loss  to  the  owners  in  their  lands,  to  their 

*{Nahuur  was  the  right  of  retrac-      a  new  lessee,  vid.  Gens.  for.  4.  22. 
tion  set  up  by  the  prior  lessee  against      §  15. — Tk.] 


172  OF  THE  HIRING  OF  HOUSES  AND  LANDS.       [Bk.  IV. 

great  damage  and  prejudice,  wlio  humbly  praying  us  to  make 
provision  herein;  so  we,  not  desiring  tliat  sucli  forcible  means 
and  violence  shall  be  suffered  or  continued,  command  and  enjoin 
you  as  earnestly  as  we  can,  that  you  will  after  due  and  mature 
consideration  make  on  our  behalf  public  Statutes  and  Ordinances 
with  a  certain  heavy  penalty,  as  y,ou  may  deem  fit,  and  in  such 
manner  that  the  said  acts  of  violence  may  no  longier  happen, 
punishing  the  transgressors  without  any  compromise,  in  order 
that  they  may  serve  as  examples  to  others,  &c." 

§  9.  A  lease  may  be  effected  for  as  many  years  as  we  please, 
even  although  it  be  for  ever.  I.  10.  Cod.  locati.  But  as,  with 
us,  no  immoveable  property  may  be  actually  encumbered  or 
mortgaged,  save  before  the  magistrate  of  the  place  where  the 
property  is  situated,  placaat  9.  May,  1529.  and  as  such- a  long 
lease  does  of  itself  bind  and  encumber  the  property,  some  are  of 
opinion  that  in  such  a  lease-  the  same  solemnity  must  be  observed 
as  is  usually  done  on  the  alienation  or  mortgaging  of  immove- 
able property.  And  therefore  .  such  a  lease  of  immoveable 
property,  for  more  than  ten  years,  would  not  be  effectual,  so  far 
as  it  exceeds  the  ten  years,  unless  it  has  been  legally  granted 
before  the  magistrate  of  the  place;  for  in  leases  for  such  a  long 
period  the  same  solemnities  and  observances  are  necessary  as  in 
the  case  of  alienation.  Covarruv.  variar.  resolut.  lib.  2.  cap.  16. 
num.  1.  DD.  ad.  I.  1.  §  ult.  D.  si  ager  vectigales.  Mantic.  de 
tacit  S/-  ambig.  lib.  5.  tit.  4.  num.  5.  6.  Sande.  de  prohibit,  rerum. 
alienat.  part.  1.  cap.  1.  num.  45.  Christin.  vol.  1.  decis.  130. 
num.  11.  12.  13.  ^  decis.  183.  nujn.  6.  7.  Papon,  lib.  1.  tit.  13. 
art.  4.  But,  since  the  solemnities  on  alienation  have  for  other 
special  reasons  been  considerably  altered  among  us,  I  cannot 
venture  to  introduce  the  same  into  practice.  Simon  van  Groen- 
ewegen  ad  Gro.  lib.  3.  cap.  19.  note  21.  gives  a  good  example  of 
this  in  the  case  of  Gerrit  Jansz.  labourer  at  Delft,  contra  Koen- 
raad  Jansz.  draper,  decided  by  the  Court  of  Holland,  18.  May, 
1600.  But  afterwards  it  was  understood  otherwise,  and  it  is 
entirely  in  disuse  at  the  present  day,  especially  with  regard  to 
property  belonging  to  abbeys  and  the  clergy,  which  is, generally 
left  for  ten,  twenty,  or  more  years,  without  distinction.  What- 
ever has  already  been  said  of  purchase  and  sale  also  takes  place, 
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according  to  circumstances,  in  letting  and  hiring,  pr.  Instit,  4" 
I.  2.  D.  locat.  conduct.  I.  19.  I.  20.  D.  de  act.  empt.  (1).* 


(J)  Of  this  opinion  are  also  Voet. 
19.  2.  1.  and  Boel.  in  not.  ad  Loen. 
decis.  cas.  3.  Finally,  it  must  also 
be  observed  here,  that  a  lease,  for 
whatever  period  contracted,  cannot 
by  Ordinance  of  my  Lords  of  the 
Court  of  this  town,  23.  November, 
1547,  in  the  case  of  an  execution 
against  the  houses  let,  continue 
longer  than  until  a  year  from  the 


month  of  May  after  the  execution, 
saving  the  lessee's  right  of  action 
against  the  lessor.  See  Handv. 
p.  1666.  Mention  has  already  been 
made  of  what  obtains  in  case  of  insol- 
vency. [C/.  Nieuwhoudt  vs.  Slavin, 
13.  S.  C.  58:— Tb.] 

*  [On  the  subject  of  this  chapter 
see  the  note  in  the  Appendix. — Tk.] 
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OHAPTEE  XXII. 


OF  THE  HIRE  OF  WORK  OR  LABOUR. 
[GROT.  III.  20.] 


Sect. 

1.  How  tho  hiring  of  service  or 

labour  of  a  person,  or  animal, 
is  to  be  understood. 

2.  Of   the  hiring  of   service  be- 


Sect. 


tween  masters,  servants,  and 
other  labourers. 
3.  Of  the  contract  of  hire  between 
merchants,  masters  of  vessels 
and  their  crews. 


In  the  definition  of  the  contract  of  hiring  we  said  of  the  use  of 
a  thing,  or  the  benefit  of  any  work  or  service;  because  hiring 
may  consist  in  some  service  as  well  as  in  the  use  of  something. 
I.  1.  D.  locat.  conduct. 

§  1.  Accordingly,  the  service  or  labour  of  a  person  or  animal 
may  be  hired  out  and  accepted  for  certain  remuneration;  in 
which  contract  is  not  only  included  whatever  the  agreement 
clearly  expresses,  but  also  everything  that  reasonably  belongs  to 
such  service  or  labour.     §  5.  Instit.  2.  locati. 

§  2.  Therefore,  a  master  may  not  dismiss  his  servant  before 
the  proper  time,  without  lawful  cause,  except  on  payment  of  his 
full  wages.  I.  24.  §  2.  I.  38.  I.  55.  §  fin.  D.  locat.  conduct.  And, 
on  the  other  hand,  servants  are  obliged  to  serve  their  master  or 
mistress  faithfully  to  the  last.  Against  whose  improper  service, 
and  irregularities  in  absenting  themselves  from  service,  the  Court 
of  Holland  made  provision  by  Placaat  of  8.  May,  1608;  and  so, 
likewise,  did  the  States  of  Holland  on  the  2.  September,  1597. 
between  apprentices  and  their  masters.  And  by  the  Statutes  of 
Leyden,  art.  137.  and  the  Statutes  and  Customs  of  Amsterdam, 
cap.  51.  art.  24.  et  seq.  and  also  their  local  ordinances  (wille- 
Jceuren),  it  is  clearly  provided,  among  others,  that  a  servant  or 
artisan,  who  has  engaged  himself  to  perform  some  work  or 
service,  may  not  abandon  the  same,  without  lawful  reason,  at 
the  discretion  of  the  magistrates  within  the  town  of  Leyden, 
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under  a  penalty  of  twenty  pounds;  and  no  one  may,  witli  notice 
thereof,  engage  or  hire  such  servant  or  artisan  before  his  time  is 
up,  or  his  work  completed,  under  penalty  of  compensation  for 
any  damage  which  the  first  hirer  may  have  sustained.  At 
Leyden  the  penalty  also  in  this  case  is  twenty  pounds. 

At  Rotterdam,  if  any  man-servant  or  maid-servant  rises  against 
his  or  her  master  or  mistress,  on  account  of  any  work  or  ill- 
temper,  he  or  she  may  be  dismissed  upon  payment  for  the  time 
actually  served.     Statutes  of  Rotterdam  (a). 

§  3.  With  regard  to  shipping,  and  the  service  and  hire  entered 
upon  in  this  respect  between  the  merchants  offering  freight  and 
the  master,  and  again  between  the  master  and  crew,  custom  and 
the  extent  of  commerce  in  these  countries  have  introduced  a 
particular  law,  as  to  which  we  follow  the  careful  provisions  of 
the  maritime  laws  of  Wisbuy,  the  maritime  ordinance  of  the 
Emperor  Charles,  19.  July,  1551;  and  of  King  Philip,  31. 
October,  1563.  To  these  must  be  added  the  Ordonn.  of  the  States 
of  Holland  concerning  the  herring  fishery  and  the  great  fishery, 
9.  March,  1580;  2T.  April,  1582;  12.  April,  1588;  2.  April,  1605; 
and  16.  February,  1619.  Upon  these  Grotius  has  based  the  20th 
chapter  of  the  third  book  of  his  Introduction,  where  he  treats  at 
length  of  the  contract  of  hire  between  skippers,  owners, 
freighterers,  and  seamen.  See  Anselm.  Codex.  Belgic.  tit. 
Schippers  et  tit.  Zeeregten  [vid.  ommino  Grot.  3.  20.  (&).  And, 
if  the  freighterer,  the  vessel  being  loaded,  detains  the  same,  while 
it  might  have  completed  the  voyage,  the  skipper  may  claim 
discharge  of  his  cargo,  and  payment  of  the  freight.  Neerl. 
Adv.  1.  c.  63.] 

(o)  They,  who  desire  further  in-  junct.  cl.  Voet.  19.  2.  §  33.  et  seq. 

formation  on  this  poiiit,  may  consult  (6)   Also  the  Ordinance   for  the 

the  Samdvesten  of  Amst.  div.  loc,  honourable    the    commissioners    of 

the  Statutes  of  Friesland  with  the  maritime  cases  for  the  town  of  Am- 

notes  by  Hamerster,  vol.  1.  p.  330.  sterdam,  art.  20.  et  seq. 
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CHAPTER  XXIII. 


OF  PARTNERSHIP  AND  COMMUNITY. 
[GROT.  III.  21.] 


Sect. 

1.  Of  partnership,  and  its  differ- 

ent kinds. 

2.  Of  community  of  every  kind 

of  property,  and  when  it  is 
understood  to  have  been 
tacitly  contracted. 

3.  Of    community   between    hus- 

band and  wife. 

4.  Whether  community  can  exist 

in  the  case  of  feudal  pro- 
perty, and  fideicom,m,issa. 

5.  Whether,  and  to  what  extent, 

community  takes  place  in  a 
second  marriage. 

6.  Whether,  and  to  what  extent, 

the  same  takes  place  with 
regard  to  debts  contracted 
before  marriage. 


Sect. 

■  7.  Whether,  and  when,  commu- 
nity exists  between  a  widow, 
or  widower,  and  the  children 
of  the  first  marriage. 

8.  Whether  this  community  con- 

tinues on  a  second  marriage, 
and  how  in  such  a  case  the 
estates  must  be  separated  and 
divided. 

9.  Whether  this  community  also 

takes   place  in  <the   case  of 

inheritances  and  donations. 
Of  the  division  of  profit  and 

loss    in    the    community    of 

certain  property. 
When  community  ceases   and 

ends. 


10. 


11. 


§  1.  Pabtneeship  {societas)  arises  where  one  enters  with 
another  into  a  communion  of  property  or  service,  with  the  view 
of  making  profit  thereby.  I.  1.  et  tot.  tit.  D.  pro  socio.  Com- 
munity (comTnunio)  is  where  this  happens  actually  without  a 
contract.  I.  4.  in  pr.  D.  pro.  socio.  Which  distinction  having 
been  pointed  out,  the  two  subjects  may  without  further  difference 
be  considered  together. 

And  there  may  be  (partnership)  of  all  things,  or  of  some 
particular  thing,  and  also  of  a  certain  undertaking  or  trade.  I.  5. 
in  pr.  D.  pro  socio,  pr.  Instit.  eod.  It  may  also  be  in  unequal 
shares,  so  that  the  one  has  a  greater  share  in  the  partnership 
than  the  other,  and  consequently  a  greater  share  of  profit  or  loss, 
according  as  he  has  contributed  more  or  less.  §  1.  Inst,  de 
Societate.  junct.  I.  29.  §  1.  eod.  unless  the  shares  of  profit  and 
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loss  have  been  fixed,  in  which  case  they  must  be  adhered  to.  fer 
I.  30.  D.  eod.  (a).  But  we  may  not  stipulate  for  a  share  of  the 
profits  without  bearing  a  share  in  the  loss  (6).     Such  a  stipula- 


(a)  See  specially,  Grotius,  h.  t. 
§5. 

(6)  Grotius  asserts  the  contrary, 
bfe.  3.  ch.  21.  §  5.  (n)  16.  and  says 
that  a  person  may  well  stipulate  for 
a  share  in  the  profits  without  a  share 
in  the  loss,  but  not  also  that  he  shall 
not  share  in  the. profits,  which  last 
alone  he  deems  to  be  included  in 
the  terms  Leonince  Societatis.  He 
gives  the  reason  for  this  opinion  in 
his  excellent  work,  droit  de  la  guerre 
et  de  la  paix,  torn.  1.  p.  m.  437. 
"  Qu'un  des  Associ^s  ait  part  au 
gain  sans  entrer  pour  rien  dans  les 
pertes,  cela  ne  s'accorde  point  k  la 
verity  avec  la  nature  du  contrat  de 
soci^te ;  mais  on  peut  n^anmoins 
faire  sans  injustice  une  telle  conven- 
tion. C'est  alors  un  contrat  mixte, 
qui  tient  du  contrat  de  society  et  de 
celui  d' Assurance.  Et  pour  y  garder 
une  juste  egalit^,  il  faut  que  celui 
qui  se  charge  seul  dies  risques  et 
perils,  ait  a  proportion  une  plus 
grosse  part  du  gain,  qu'il  auroit  eue 
sans  cela."  And,  subject  to  this 
limitation,  the  doctrine  of  Grotius, 
which  Vinnius  ad  Inst,  de  Societate, 
§  2.  n.  4.  approves,  may  be  adopted 
in  municipal  law,  provided  we  bear 
in  mind  that  this  condition  extends 
only  mutually  between  the  partners, 
and  not  with  respect  to  third  parties 
with  whom  dealings  have  been  had 
in  the  name  of  the  partnership  ;  and 
towards  whom  each  partner  accord- 
ing to  our  law  certainly  remains 
liable  in  tolidum;  and  that  the 
greater  skill  and  labour  of  one  of  the 
partners  may  free  from  sharing  in 
the  loss,  see  Ulpian  in  I.  29.  §  1. 
Digest,  pro  socio,  for  we  cannot  then 
say  that  in  such  a  contract  of  part- 
nership there  is  Imsio  enormis,  much 
less  that  it  would  be  a  leonina 
societal.       And  how  else  shall  we 

E.D.L. II. 


regulate  or  settle  it  during  the  first 
few  years,  where  the  one  partner 
possesses  experience  but  no  means, 
and  the  other  on  the  contrary  is 
inexperienced  but  rich  ?  To  what 
purpose,  I  ask,  will  it  be  if  we  assert 
that  the  former  must  from  the  first 
year  share  in  the  losses  as  well  as  in 
the  profits  ?  or  shall  it  be  said  this 
follows  from  the  nature  of  the  con- 
tract, and  if  it  be  hot  observed  no 
partnership  has  taken  place  between 
them,  and  thus  a  physical  impos- 
sibility sought  to  be  introduced  ?  In 
the  way  in  which  I  have  just  been 
arguing,  two  otherwise  seemingly 
contradictory  opinions  of  Dutch 
jurists  can  be  easily  reconciled :  to 
wit,  In  the  Dutch  Consultations, 
3rd  Rotterdam  volume,  p.  540, 
it  is  laid  down,  for  very  sound 
reasons,  by  Grotius,  as  hereinbefore 
mentioned,  that  a  partnership  can  in 
law  be  contracted  in  such  a  way  that 
a  partner  shall  not  share  in  the  loss 
but  only  in  the  profit,  where  the 
labour  or  trouble  is  equal  to  the  loss, 
and  in  the  same  3rd  volume,  p.  405, 
it  is  said,  that  it  is  void  in  law  that 
one  partner  shall  bear  all  the  loss. 
But  this  opinion  refers  to  a  case 
where  a  stipulation  was  made  in 
favour  of  a,  partner  who  had  also  a 
principal  sum  in  a  trading  firm,  but 
was  not  to  do  anything  in  the  busi- 
ness under  the  contract;  and  this 
militates  therefore  against  the  lend- 
ing or  putting  in  of  money  even  in 
the  case  of  partnership,  which  is 
done  with  a  view  of  trading  with  the 
money  and  of  subjecting  it,  to  the 
extent  of  his  share  as  partner,  to  the 
risks  of  such  a  trading ;  and  is  also 
against  the  rule  that  labour  and 
skill  may  be  set  ofi  against  the  risk. 
However,  according  to  some  of  the 
French  commentators,  even  this  last 

12 
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tion  is  called  by  the  jurists  the  Lion's  share  [Societas  Leonina), 
and  may  not  exist  by  law.  d.  I.  29.  §  2.  D.  fro.  socio  (c).  A 
partnership  may  also  be  entered  into,  that  the  one  shall  put  in 
money  or  merchandise,  and  the  other  give  his  services.  <i  §  1. 
Inst,  de  Societate.  In  which  case  the  loss  and  damage  to  the 
property  are  borne  by  him  who  has  contributed  them.  §  2.  Inst, 
eod.  Partnership,  or  community,  of  all  property  again,  is  either 
of  property  both  future  and  present.  §  4.  Instit.  eod.  I.  3.  §  1.  et 
Z.  73.  cwm  seq.  D.  eod.  or  of  present  property  alone.  Z.  7.  8.  9.  D. 
pro  socio. 

§  2.  Community  of  all  property,  both  future  and  present,  is 
considered  to  have  been  contracted  only  when  mention  has 
expressly  been  made  of  all  property,  dd.  legih.  But  sometimes 
it  happens,  that  this  is  also  understood  to  have  taken  place 
tacitly,  and  a  community  created  by  act  and  conduct.  Z.  4.  D.  fro 
socio,  junct.  I.  2.  D.  de  pact,  for  it  is  considered  that  the  exist- 
ence of  something  may  be  established  not  only  by  express  words, 
but  also  by  conduct.  Z.  25.  D.  de  testam,.  militari.  For  instance, 
if  brothers,  after  their  father's  death,  continue  among  themselves 
in  undivided  possession,  with  community  of  profit  and  loss,  of 
their  property,  not  only  of  what  they  have  inherited  from  their 
father,  but  also  of  all  other  property,  without  one  or  other  having 
required  any  account,  statement,  or  production  of  balance  due 

condition  may   also  validly  be  im-  c'est  lui  qui  maintient  le  commerce 

posed,  for  in  that  country  soci&tes  de  .que  1' autre  fait  par  le  moien  de  son 

commandite  have  been  introduced,  argent  et  de  son  credit,  sans  quoi  il 

whereby  one  partner   does  nothing  ne  pouroit  pas  subsister." 

except  putting  in  all  his  money  in  (c)  That  the  Author,  even  as  other 

the  partnership,  and  exposing  it  to  writers,  has  not  understood  what  the 

the  advantages  and  risks  of  fortune,  jurists  denote  by  the  expression  so- 

while  the  other  partner  sometimes  cietas  leonina,  is  so  clear  from  the 

contributes  his  share  also,   but  has  text     that     I     cannot     successively 

the  sole  management  and  trades  in  defend  him   against  the  charge  of 

his  own  name,  in  those  matters  as  to  ignorance  on  the  subject  [vide  tamen 

which  they  entered  into  partnership  ;  per  A.   h.  t.   §  10. — Tb.],  recte  ait 

"La    soci6t6    de   commandite    (dit  Doci.  Vinn.   I.   c.    "  Veterihus  talis 

Monsr.  de  Savary,  p.  381)  est  ainsi  societas,  ex  qua  quia  damnum  tan- 

appelWe,  paroe  que  celui,  qui  donne  turn,    non    etiam    lucrum    expectat 

ses  deniers  k  un  autre,  qui  n'apporte  leonina  dicitur  d.  I,  29.  §  2.     Appel- 

h  la   soci4t6  bien  souvent  que  son  latione  proverhiali  ducta  ex  apologo 

nom,  sous  lequel  le  commerce  se  fait,  JBsopi  de  leone,  asino  et  vulpe,  vid. 

et  son   industrie  pour  en   avoir  la  Besiderium  nostr.  in  Chiliad. 
oonduite,  est  tou jours  le  mattre :  car 
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{reliqua)*  from  the  rest  of  them,  arg.  I.  32.  §  1.  Nam  quid 
intrest  D.  de  legib.     Faber  ad  Cod.  tit.  fro  socio,  defin.  3. 

§  3.  So,  likewise,  among  us,  between  husband  and  wife,  who 
have  made  no  antenuptial  contract,  community  of  goods  is  by 
the  very  act  created  of  all  kinds  of  property,  both  future  and 
present,  and  by  virtue  thereof,  the  moment  the  marriage  is 
completed,  everything,  in  whatever  manner  acquired  by  the  one, 
must  be  shared  with  the  other,  in  no  other  way  than  if  the  same 
had  been  expressly  agreed  upon,  juxta  I.  1.  §  1.  I.  3.  §  1.  D.  pro. 
socio  l^vid.  omnino  Wezel.  de  com.  ban.  sec]  Vinn.  ad  pr.  Instit. 
eod.  num.  3.  Grot.  Introd.  lib.  2.  ch.  11.  §  7.  et.  lib.  3.  ch.  21. 
§  10.  Neostad.  de  pact,  antenupt.  observ.  9.  in  notis.  Goris. 
advers.  de  Societat.  conjug.  cap.  1.  Charters  of  South  Holland, 
p.  530.  art.  5.  Costuymen  of  AmsterdaTn  in  civiele  zaken,  sub- 
mitted to  the  Court  of  Holland  3.  January,  1570.  art.  5.  and  also 
of  property  situated  in  a  country  where  such  community  does  not 
exist.  Nicol.  Burgund.  ad  consuetud.  Flandr.  tit.  1.  num.  15. 
Goris.  advers.  de  Societat.  conjug.  cap.  6.  vers.  8.  Coren.  decis. 
20.  Except  where  a  young  man  under  twenty-five  years,  or  a 
daughter  under  twenty,  has  entered  into  a  marriage  with  another 
without  the  consent  of  their  parents,  relatives,  or  of  the  magis- 
trate. In  which  case  no  such  community  would  arise.  Placaat 
of  the  Emperor,  4.  October,  1540.  art.  11.  except  in  so  far  as  the 
community  may  tend  to  the  benefit  of  the  minor,  for  the  words 
of  the  Placaat  only  apply  against  those  who  are  of  age,  who 
deceive  minors  by  the  inducement  of  such  marriages,  per  I.  fin. 
D.  de  legat.  1. 

This  community  begins  and  takes  effect  as  soon  as  the  marriage 
is  concluded  in  the  church,  or  before  the  magistrate,  although 
no  concubitus  has  followed.  As  was  understood  by  the  Supreme 
Court  of  Holland,  according  to  Neostad,  de  pact,  antenupt. 
observ.  15.  16.  17.  and  as  mentioned  ante,  bk.  1.  ch.  14.  §  3.  See 
further  on  this  subject,  Christin.  vol.  3.  decis.  51.  52.  et  ad  leg. 
Mechlin  tit.  16.  art.  29.  et  seq.  Grot.  Introd.  bit.  3.  ch.  21.  et 
seq.  et  bk.  2.  ch.  11.  Goris.  observ.  de  societat.  conjugal.  Sande. 
lib.  2.  tit.  5  {d). 

*[EeZig;wa  =  furnishing,  or  state-  (d)  Add.  v.  Zurck.  God.  Bat.  tit. 
ment  of,  a  balance  due.  Meyer.  "  Gemeenschap"  et  van  der  Schel- 
Woordenschat. — Te.]  ling  in  the  notes  thereon. 
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§  4.  Feudal  property,  and  other  fideicommissary  and  entailed 
property  are  not  subject  to  this  community,  except  only  so  far  as 
the  fruits  are  concerned,  arg.  lib.  2.  feudor.  tit.  2.  feudor. 
tit.  26.  vers  in  generaJi.  Consult.  &  Advys.  Amsterdam  3rd  vol. 
cons.  34.  and  the  Rotterdam,  3rd  vol.  cons.  25.  num.  1.  and  cons. 
131.  Bort  van  de  Hollandsche  Leenen,  ch.  2.  fag.  1)..  and  the 
second  edition,  pag.  33.  Goris.  de  Societate  conjugali,  cap.  3. 
Coren.  consil.  25.  num.  27.  Neostad.  de  pact,  antenuptial, 
observ.  14.  et  Cur.  Holland,  decis.  5.  Consult.  &  Advys.  vol.  1. 
cons.  144.  And  hence  it  is  understood  that  this  community  does 
not  take  place  among  the  great  and  principal  nobility,  such  as 
counts,  barons,  and  lords  of  manors,  whose  property  is  mostly 
of  this  nature.  Neostad.  de  pact,  antenupt.  observ.  9.  in  notis 
vers.  sub.  specie  dotis. 

§  5.  But  whether  this  general  custom  of  community  of  pro- 
perty also  takes  place  on  a  second  marriage  between  husband 
and  wife  having  children  of  the  first  marriage  was  formerly 
doubtful,  because  by  law  a  widow  or  widower,  having  children  of 
the  first  marriage,  could  not  give  or  bequeath  more  to  the  second 
spouse  than  a  child's  portion,  per  I.  hac  edictali  Cod.  de  secund. 
nupt.  But,  in  as  much  as  this  same  law  only  forbids  the  giving 
or  bequeathing  of  something  directly  to  the  second  spouse  above 
a  child's  portion,  the  legal  community  between  husband  and  wife 
(which  may  be  as  much  of  advantage  to  the  children  as  pre- 
judicial to  them,  and  which  does  not  exist  by  reason  of  any  con- 
tract of  the  spouses,  but  arises  as  it  were  of  itself),  is  not  con- 
sidered to  be  embraced  therein,  arg.  I.  13.  D.  famil.  erciscund. 
See  post,  Ludovic.  Roman  &  Tiraquell.  Petr.  Vecc.  de  testam,.^ 
conjug.  lib.  2.  cap.  ult.  num,.  8.  Besides,  the  practice  of  the  I. 
hac.  edictali  6.  Cod.  de  secund.  nupt.  was  first  introduced  and 
known  in  these  countries  about  the  year  1529,  as  Neostad.  observ. 
de  pact,  antenupt.  4.  iri  notis  vers,  et  licet,  bears  witness ;  and 
this  could  not  abrogate  the  ancient  law  of  community,  but  on  the 
contrary,  this  lex  coming  in  later,  everything  must  be  regulated 
in  accordance  with  the  ancient  law,  and  in  case  of  doubt  the  letc 
{hac  edictali)  must  give  way  to  it. 

Accordingly,  the  said  community,  just  as  in  the  case  of  a  first 
marriage,  extends  also  to  a  second  and  subsequent  marriage, 
although  there  are  children  of  the  first  marriage.     And  even  to 
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this  extent,  that  the  spouse,  who  marries  a  widower  or  widow, 
having  children  of  the  first  marriage,  may  take  a  child's  portion 
by  last  will,  besides  the  half  to  which  he  or  she  is  entitled  by 
virtue  of  the  community.  See  Christin.  vol.  1.  decis.  271.  num. 
11.  And  so  it  was  held  by  the  Supreme  Court  on  the  22.  May, 
1586.  in  the  case  between  Gerrit  Lourisz.  cum  sociis,  plaintiff,  in 
appeal,  and  Elizabeth  Cornelia  Gysbregts,  widow  of  Louris  Ger- 
ritsz.  as  will  be  seen  in  full  in  Coren.  ohs.  30.  num.  29.  in 
margine.  And  by  the  Court  in  the  case  of  Peter  Willemsz. 
plaintiff  in  appeal,  against  Grietje  Frankens,  defendant,  28.  May, 
1612.  and  in  a  similar  case  on  8.  October,  1614.  Such  was  also 
the  opinion  of  the  Court  of  Utrecht  in  review  between  the  heirs  of 
Klaas  Elbertsz.  and  the  heirs  of  Barend  Evertsz.  25.  June,  1646. ; 
and  in  the  case  of  the  widow  and  children  of  Daniel  van  Hooi, 
2.  April,  1653.  according  to  the  testimony  of  Johan  van  Someren, 
tract,  de  jure  novercar.  cap.  1.  nuTn.  1.  See  also  Consult.  & 
Advys.  vol.  1.  cons.  31.  47.  &  48. 

§  6.  Whether  this  community  between  husband  and  wife  also 
takes  place  as  regards  debts  contracted  before  the  date  of 
marriage,  is  a  matter  for  consideration  and  inquiry.  During  the 
marriage  it  exists  beyond  doubt,  for  the  one,  sharing  in  the 
profits  of  the  other,  must  also  help  to  bear  the  loss  and  burdens ; 
as  is  maintained,  arg.  I.  29.  D.  pro.  Socio,  by  Chassan.  ad.  con- 
suetud.  Burgund.  ruhr.  4.  §  9.  vers.  De  tous  debites,  num.  8. 
See  also  Lambert  Goris.  ad  versar.  de  societate  conjugali.  cap.  4. 
num.  14.  But  the  principal  question  consists  herein :  Whether 
such  obligation  continues  of  force  after  the  marriage  has  been 
dissolved  by  death?  And  we  must  understand  that  the  survivor 
cannot  on  the  dissolution  of  the  marriage  be  held  liable  for  debts 
contracted  by  the  predeceaser  before  the  marriage;  because  when 
these  debts  were  contracted  the  predeceaser  had  no  power  to  bind 
his  or  her  future  spouse,  and  the  community  whereby  the  sur- 
vivor was  on  marriage  made  jointly  liable  is  determined  and 
entirely  put  an  end  to  by  the  death  of  the  predeceaser.  Hence  it 
follows  that  the  creditors  have  themselves  to  thank  that  they 
have  allowed  the  whole  period  of  marriage  to  elapse  before 
prosecuting  their  claims,  and  cannot  proceed  against  the  survivor 
who  is  not  further  or  longer  bound.  Neostad.  de  pact,  antenupt. 
observ.  12.  in  fin.   Chassan.  ad.  Consuetud.   Burgund.  rubr.  4. 
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§  11.  See  also  post,  bk.  5.  ch.  3.  §  13.  [Vid.  omnino  cens.  for. 
4.  23.  20.  "With  respect  to  the  rights  of  the  first  spouse  against 
the  heirs  of  the  other,  this  will  take  place,  that  if  a  husband  and 
wife  marry  without  antenuptial  contract,  and  therefore  enter  into 
the  customary  community,  the  property  will  have  to  be  equally 
divided  on  a  dissolution  of  the  marriage,  without  the  debts  made 
by  one  of  the  spouses  before  marriage  being  deducted  by  the  other 
or  his  heirs  on  such  division.  But,  if  there  is  an  antenuptial 
contract  (even  although  community  of  property  is  stipulated 
thereby),  and  each  of  the  spouses  mentions  the  amount  of  pro- 
perty brought  in  by  him  or  her,  then  the  said  debts  (if  they  have 
not  been  mentioned)  must  be  considered  and  deducted  from  the 
share  of  the  one  who  has  contracted  them.  Neostad.  Cur.  Holl. 
decis.  5.  n.  6.  v.  de  pact,  antenupt.  ohs.  14. J  (e).* 

§  7.  If  a  widower,  or  widow,  having  children,  continues  in 
possession  of  the  undivided  estate,  the  half  of  all  profits  accruing 
to  the  (common)  estate  after  the  death  of  the  predeceaser,  will 
g6  to  the  children,  without  their  being  liable  to  share  in  any  loss, 
which  may  have  happened  during  the  same  time,  or  in  any 
incumbrances  or  whatever  else  may  have  been  done  by  the  sur- 
vivor. This  is  asserted  to  be  a  common  law  of  several  nations 
and  countries  by  Joan  a  Sande.  lib.  2.  tit.  5.  def.  9.  See  also 
Grot.  Introd.  2.  13.  §  3.  Zypae.  Notit.  Jur.  Belg.  lib.  5.  tit.  de 
Jure  dotiuTn,,  §  1.  Costuym.  of  Antwerp,  cap.  41.  art.  93. 
Ordonnantie  van  de  W eeshamer  at  Alkmaar  and  Edam,  tit.  2. 
art.  28.  Amsterdam,  art.  21.  Leyden,  art.  25.  27.  Dordregt.  art. 
56.  57.  And  by  the  Orphan  laws  of  the  town  of  Delft  it  is 
clearly  enjoined  that  the  survivor,  whether  father  or  mother, 
continuing  in  possession  of  the  common  estate  without  proving 
the  shares  of  his  or  her  children  at  the  Orphan  Chamber,  and 
causing  their  paternal  or  maternal  inheritance  to  be  registered, 
is  obliged  to  give  to  the  children  the  half  of  all  acquisitions  from 
the  day  of  their  deceased  father  or  mother's  death.  See  also 
Consult.  &  Advys.  Rott.  Brd  vol.  cons.  16.  num.  2.  Turbe.  before 
the  Court  at  the  Hague,  7.  April,  1554.  Costuym.  of  Utrecht. 

(e)  Hac  de  re  ex  professo  egit  vir  consil.  J.  Consult.  Bat.  torn.  1.  pag.  7. 

clariss.  J.     Voet.  ad  Pandectanmi,  *[As  to  the  liability  of  the  spouses 

tit.  de  ritu  nuptiarum,  thesi  80.  et  for    each    other's    debts,    see    App. 

seq.  junct.     A.  de  Pape,  observ.  ad  Vol.  1.  p.  489. — Te.] 
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rubr.  23.  art.  4.  Landregt  in  Overyssel,  part  2.  tit.  2.  art.  15., 
Goris.  de  Societat.  contjugal.  tract.  1.  cap.  9.  Chassan.  ad.  cou' 
suetud.  Burgund.  rubric.  4.  §  2.  I  have  said  a  common  law  of 
several  nations  and  countries,  because  it  lias  been  introduced 
against  tlie  common  law  in  favour  of  tbe  innocence  of  young 
children  and  as  a  punisbment  to  careless  parents.  And  accord- 
ingly it  is  tbe  opinion  of  many,  tbat  where  there  are  no  such 
special  ordinances  and  customs,  the  community  ceases  with  the 
death  of  one  of  the  spouses,  arg.  I.  59.  D.  -pro  Socio.  I.  65.  §  9. 
D.  eod.  As  has  been  frequently  understood  by  the  Court  of 
Holland,  and  the  Supreme  Court.  And  by  the  Court  of  Fries- 
land  it  has  likewise  been  decided  in  accordance  with  the  written 
Roman  Law.  Joan  a  Sande.  lib.  2.  tit.  5.  def.  9.  By  some  this 
is  only  limited  to  the  profits  acquired  by  the  deceased,  and  not 
extended  to  any  inheritance  or  gifts.  Statutes  of  Delft,  fol.  101. 
Ordon.  of  the  town  of  Utrecht,  tit.  23.  art.  4.  Landregt  van 
Overyssel.  See  also  Costuym.  van  Mechlin,  tit.  16.  art.  34. 
Antwerp,  tit.  41.  art.  93.  (/). 


(/)  From  ■  these  local  ordinances 
and  customs  cited  by  our  Author, 
and  also  from  the  Missive  referred  to 
in  the  Ohs.  on  the  Introd.  of  Grotius, 
vol.  1.  obs.  38.  it  follows  that  on  a 
certain  verJiandeling  it  has  been 
erroneously  maintained,  contrary  to 
the  opinion  of  Bynkershoek,  that 
the  survivor  is  not  obliged  to  bring 
in,  on  a  division  (of  the  common 
estate),  the  profits  and  other  acqui- 
sitions derived  by  him  or  her  after 
the  death  of  the  predeceaser,  for  this 
would  be  directly  contrary  to  the 
nature  of  a  tacit  actual  continuance 
of  the  community.  I  cannot  refrain 
from  stating  here,  in  a  general  way, 
the  not  sufficiently  known  and 
apposite  demonstration  of  the  very 
learned  A.  v.  d.  Marck.  Inst,  Jur. 
civ.  §  229  :  Although  by  the  dissolu- 
tion of  the  marriage  the  community 
between  the  spouses  is  determined, 
the  general  community  of  the  pro- 
perty of  both  of  them  does  not 
immediately  cease,  for  the  property 
of  the  spouses  is  the  property  of  the 


community.  This  community  ex- 
tends by  virtue  of  marriage  to  the 
death  of  one  of  the  spouses,  whence 
the  children  or  heirs  of  the  prede- 
ceaser may,  if  they  choose,  continue 
or  dissolve  the  community.  If 
therefore  the  survivor  continues  in 
this  commuhity  of  property,  ad- 
ministering the  common  affairs  of 
the  community  after  the  death  of 
the  predeceaser  with  the  knowledge 
of  the  children  or  heirs,  they  not 
objecting  thereto,  and  files  no  in- 
ventory, not  being  required  to  do 
so  by  them,  it  is  indeed  clear  that 
this  general  community  is  after 
the  death  of  the  predeceaser  renewed 
and  continued  by  tacat  consent 
between  the  survivor  and  the  heirs  of 
the  predeceaser.  Whence  it  neces- 
sarily follows  that  the  profits  and 
losses  continue  in  common  until  a 
division  or  re-marriage.  Van  der 
Marck  properly  adds  that  this  con- 
tinuata  honorum,  communio  is  not,  as 
is  generally  asserted  upon  the 
authority  of  celebrated  men,  intro- 
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§  8.  But  does  this  tacit  and  continued  community  also  extend 
to  the  second  spouse  with,  whom  a  widow  or  widower,  who  has 
remained  in  undivided  community  with  the  children  of  the  first 
marriage  (re-enters  into  marriage);  and  how  will  the  separation 
and  division  of  this  common  estate  be  effected  on  a  dissolution  of 
the  second  marriage  ?  It  is  understood  that  this  community  with 
the  children  of  the  first  marriage  is  continued  and  extends  to  the 
second  marriage  also,  which  has  been  entered  into  by  their 
surviving  father  or  mother,  according  to  what  has.  arg.  I.  pen. 
Cod.  in  quib.  caus.  pign.  vel.  hypothec,  been  fully  discussed  by 
Argentr.  ad  consuetud.  Britann.  art.  418.  gloss.  5.  8f  Mornac. 
ad.  I.  64.  D.  pro  Socio.  See  also  Joan  a  Sande.  lib.  2.  tit.  5. 
def.  9.  But  as  regards  the  second  point,  how  such  estates  are  to 
be  divided  and  separated,  the  commentators  differ  in  opinion. 
Some,  such  as  Costal,  ad  I.  19.  D.  pro  Socio.  Goris.  adversar. 
tract.  1.  cap.  9.  num.  14.  Joan  Papon,  lib.  15.  tit.  2.  art.  6.  and 
others,  hold  that  the  same  must  be  considered  as  if  there  were 
only  two  estates,  which  must  be  divided  into  two  equal  portions 
between  the  children  of  the  first  marriage  and  the  second  spouse, 
for  the  children  being  in  community  with  their  (surviving) 
father  or  mother,  together  bring  only  one  share  into  the  second 
community,  arg.  I.  19.  D.  pro  Socio.  Sf  I.  47.  §  1.  D.  de  reg.  jur. 
Others,  on  the  contrary,  are  of  opinion  that  there  have  always 

duced  out  of  hatred  to  the  survivor,  panion  and  the  fact  that  the  heirs  of 

and  in  favour  of  the  children,  but,  the  predeceasor  do  not  claim  a,  divi- 

on   the    contrary,    in      solatium    ei  sion,   deemed  a  continuance  of   the 

memoriam      amissi      conjugis       ex  community  resting  on  a  quasi  con- 

pietate,  although  I  am  not  prepared  tract  desirable  aequitatis  ratione  1 

to  deny  that  in  many  instances  this  The  21.   Art.  of  the  Ordon.  of  the 

continuation  may  also  be  of  consider-  Orphan    Chamber  of   this   town  of 

able  advantage  to  the  children  ;  but  Amsterdam,  by  which  the  loss  alone 

this  view  seems  to  me  more  judicious  is  to  be  borne  by  the  surviving  father 

and    acceptable    than    that    which,  or  mother,  afiords  no  objection  to  this 

without     just     grounds,      supposes  view    of    mine,    for    the    ordinance 

hatred  to  be  the  foundation  of  a  rule  specially    refers    to   those   who    are 

of  law.     Why  should  the  lawgiver  unwilling  to  file  an  account  of  the 

have  nourished  a  hatred  against  the  common  estate.  Conf.  porro  ampliss. 

survivor  ?  and  is  it  not  more  in  con-  van  Bynkershoek  quaest  jur.   priv. 

sonance  with  the  dignity  of  the  law,  lib.  3.  cap.  10.  junct.  Voet  in  comm. 

if  we  assert  that  the  foundation  for  ad  Pand.  tit.   solut.  matrim.  n.  28. 

this  reasonable  rule  is  to  be  sought  by  whose  doctrines  and  the  reasons 

herein,  that  the  legislator,  consider-  dn  support  thereof  what  is  said  by 

ing  the  loss  which  the  survivor  has  Ortwyn.    Standb.    B.    B.   p.   298.   is 

suffered  in   the   death   of   his  com-  sufficiently  controverted. 
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been  three  separate  estates,  and  that  a  second  spouse  marrying 
with  a  person  who  has  children  by  a  former  marriage,  without 
seeing  that  the  estate  of  the  deceased  father  or  mother  of  such 
children  is  properly  divided  from  that  of  the  surviving  widower 
or  widow,  org.  I.  19.  D.  de  reg.  jur.  junct.  §  final,  instit.  de 
Societat.  has  no  one  but  himself  to  blame,  and  can  not  appeal  to 
the  above  mentioned  laws,  on  the  ground  that  a  second  partner- 
ship or  community  has  been  forced  upon  him  against  his  consent. 
And  accordingly  this  said  community  must  be  divided  into  three 
portions,  one  of  which  belongs  to  the  children  of  the  first 
marriage  as  coming  from  their  predeceased  father  or  mother,  and 
a  second  third  share  goes  to  them  from  their  surviving  father  or 
mother.  As  is  maintained  and  testified  by  Imbert.  Enchirid. 
jur.  Gal.  vers.  Societas  an  praesumatur.  And  so  it  was  under- 
stood by  the  Parliament  of  Paris  at  a  Turbe  of  experienced  prac- 
titioners in  France,  23.  Decemb.  1529.  &  7.  Sept.  1552.  and  a 
like  case  having  arisen  before  the  Supreme  Court  in  Holland  a 
similar  decision  is  shortly  expected  (g). 

§  9.  Moreover,  whether  this  community  also  applies  to 
inheritances,  and  donations,  is  uncertain.  It  is  indeed  so  laid 
down  by  Hugo  Grotius  in  his  Introd.  bh.  2.  ch.  13.  in  fine.  But 
other  jurists  assert  (which  is  indeed  most  probable)  that  it  only 
applies  to  such  acquisitions  and  gains  as  derive  their  origin  from 
the  common  estate.  Christin.  ad  leg.  Mechlin,  tit.  16.  art.  24. 
Zypae.  Not.  Jur.  Belg.  tit.  de  jure  dot.  in  verb.  corriTnunio. 
Busius.  ad.  I.  59.  D.  pro  Socio.  Sande.  lib.  2.  tit.  5.  defin.  9. 
arg.  I.  65.  §  9.  D.  pro  Socio.  And  there  is  a  direct  Ordinance 
at  Delft  to  this  effect.  1.  KeurboeJc.  fol.  101.  and  at  Utrecht, 
Custuymen,  tit.  23.  art.  4.  at  Antwerp,  Costuym.  tit.  41.  art. 
39.  and  in  Overyssel,  Landregt  p.  II.  tit.  2.  art.  15.  But  at 
Leyden,  W.  K.  of  that  town,  art  25,  27.  Amsterdam,  art.  21. 
Briel,  art.  48.  Alkmaar  and  Edam,  tit.  2.  art.  28  (h)  the  same 
also  extends  to  inheritances  and  donations  derived  dehors  the 
common  estate.  Otherwise,  where  there  are  no  such  special 
ordinances  and  customs,  it  is  considered  that  community  of  pro- 
perty ceases  on  the  death  of  one  of  the  spouses,  per  I.  59.  D.  pro. 

(g)  Conf.  J.  Voet.  d.  t.  n.  32.  &  this   latter    opinion    add.    porro    et 

J.    A.    SoMEKEN  de  Jure  novercar.  doctiss.     Vinn.  ad  Inst,  de  Societate 

p<ig.  90.  et  seq.  ad.  pr.  n.  3.  et  seq. 

(h)  Bynkershoek  d.  1.   also  shares 
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Socio,  and  tlie  children  are  not  in  such  a  case  entitled  to  more 
than  their  predeceased  father  or  mother's  portion,  with  the 
profits  thereof,  so  far  as  these  can  be  ascertained.  Z.  65.  §  9.  D. 
eod.  I.  20.  §  3.  D.  de  hceredit.  petit.  Such  was  the  opinion  of 
the  Court  of  Holland,  as  appears  from  the  Consult.  &  Advys. 
vol.  1.  cons.  105.  8f  161.  and  the  RotterdaTn  3rd  voluTne,  cons.  47. 
See  also  Sande.  lib.  2.  tit.  5.  def.  9.  Goris.  adversar.  de  Societ. 
conjuguli,  cap.  9. 

§  10.  Community  of  certain  property  may  be  of  a  certain 
thing  in  particular,  or  of  a  certain  share  in  the  profit  or  loss  of 
the  communion,  to  the  extent  to  which  this  is  expressed  in  the 
contract  of  partnership.  §  1.  Inst,  de  Societate.  whether  it  be 
equal  or  not,  and  whether  one  partner  has  a  greater  share  in  the 
profits  than  the  other.  <^.  §  1.  junct.  §  2.  Inst,  de  Societate.  I.  30. 
in  fin.  D.  pro  Socio,  which  generally  happens  where  one  partner 
brings  the  money  or  property  into  the  partnership,  and  the  other 
his  skill  or  labour.  Such,  however,  that  the  one  does  not  take 
all  the  loss  upon  himself,  and  the  other  all  the  profit,  or  shares  in 
the  profit  without  any  share  in  the  loss,  for  such  kind  of  partner- 
ship may  not  exist.  I.  29.  §  2.  D.  pro  Socio.  If  no  shares  in 
the  profit  and  loss  have  been  expressed,  the  same  will  be  com- 
puted in  proportion  to  the  property,  or  value,  which  we  have 
brought  into  the  partnership.  §  3  Instit.  de  Societate  (i). 
.  §  11.  Partnership  ceases  with  the  death  of  the  partner.  1.  4. 
§  1.  I.  35.  I.  52.  §  9.  D.  pro  Socio,  without  its  being  transmitted 

(i)   What  the  Author  here  lays  made  herein  of  what  Cicero,   Aris- 

down  is  beyond  doubt  correct,  not-  totle,   and  other  philosophers,  have 

withstanding  the  objections  against  observed.    Let  us  add  here  I.  6.  §  80. 

it  of  Conanus  and  others,  who  advo-  Dig.  pro  Socio,  and  also  §  2.  Inst. 

cate   nothing   but    unreasonableness  h.  t.  &  Vinn.  in  comment,  ibid;  and 

when    they    assert   that   what   each  the  I.  29.  D.  eod.  is  not  against  this, 

partner  has  brought  into  the  part-  for  we  must  understand  it  aeqvMli 

nership  cannot  be  taken  into  con-  collatione     facta,     prout     plurihus 

sideration,  but  that  the  shares  must  olservavit  cl.   et  doctiss.   Nood.   in 

be  computed  according  to  the  number  comm.  ad.  d.  pandectar.  tit.  except 

of   persons  or  partners   alone,    who  it  be  a  case  in  societate  Universali 

each  must  receive  an  equal  share ;  oinnium  fortunarum,  (quae  tamen  in 

for  the  partnerships  of  which  the  duhio  nunquam  praesumitur)  in  qua 

jurists  treat  are  not  entered  into  for  alt&r  sociorum  ex  communihus  bonis 

the  sake  of  friendship,  but  of  gain,  etiam  filiam  dotare  possit,  juxta  ea 

whence  Papinian  also  in  I.  63.  Z).  pro  quae    tradit    Samuel    de    Cocoejus, 

Socio  jus  quodammodo  fraternitatis.  Jus.  civ.  controv.  tom.  1.  pag.  805. 
Consequently  a  wrong  application  is 
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to  the  heir.  §  5.  Inst,  de  Societate.  unless  it  has  been  otherwise 
agreed  upon.  It  also  ceases  -with  the  time  agreed  upon  in  the 
contract  of  partnership.  I.  65.  §  6.  D.  pro  Socio,  or  when  the 
matter  or  transaction  with  regard  to  which  the  partnership 
existed  is  carried  out.  d.  I.  65.  §  10.  D.  pro  Socio,  or  otherwise 
by  mutual  renunciation,  arg.  I.  35.  D.  de  Reg.  Jur.  and  even  by 
renunciation  of  one  of  the  partners,  in  spite  of  the  others,  if  this 
happens  timeously  and  the'  matter  be  still  intact.  §  4.  Inst,  de 
Societate.  I.  63.  ^  d.  I.  65.  §  3.  5.  6.  D.  eod.  (k). 

With  reference  to  the  community  of  property  between  husband 
and  wife,  the  same  ceases  when  the  marriage  ends  and  is  dis- 
solved, except  where  the  survivor,  as  holder  of  the  common 
estate,  continues  in  possession  of  the  estate  without  division  or 
separation,  of  which  we  have  treated  already  in  §§  2.  3.  &  7. 
and  the  property  is  then  equally  divided,  without  at  the  present 
day  the  disputes  between  the  commentators  as  to  the  restitution 
and  compensation  of  the  profits  being  taken  into  consideration, 
for  the  property,  in  whatever  state  it  may  be  found  at  the  time  of 
division,  must  be  separated  and  divided  into  two  equal  shares 
without  any  distinction. 

And  this  is  understood  so  strictly,  that  a  wife  or  husband  may 
not  enjoy  the  mourning  clothes  for  the  (deceased)  husband  or 
wife  out  of  the  common  estate,  but  every  one  who  wishes  to  go 
into  mourning  must  defray  this  out  of  his  own  purse  and.  at  his 
own  expense.*  Costuym.  at  Antwerp,  tit.  47.  art.  28.  Coren. 
obs.  38.  num.  45.  And,  on  the  other  hand,  the  funeral  expenses 
and  whatever  is  included  thereunder  must  be  borne  on  the  side 
of  the  deceased.  Grot.  Introd.  bJc.  2.  ch.  11.  §  16.  [and 
Groenewegen  in  notis. — Te.].  Costuym.  of  South  Holland,  pag. 
mihi.  537.  art.  40.  facit.  I.  23.  Z.  27.  in  pr.  ^  §  1.  et  seq.  I.  ult. 
§  9.  Cod.  de  Jure  delib.  And  therefore  the  spouses,  or  their 
heirs,  have  the  right,  on  dissolution  of  the  marriage,  to  require 

(fc)  Add.  Vinn.  in  comm.  d.  t.  p.  may  be  gathered  from  that  which  has 

699.     De  Coccejus,  torn.  1.  pag.  812.  already  been  said,  and  is  further  to 

avis  pour  le  commerce,   p.   58.     A.  be  seen   in   the   elaborate   note    of 

Matthsei,    disput.    23.      Finally,    I  Mr.     Lusac,    dans    les     rwtes    sur 

ought  to  add  here  something  with  I'ouvrage  de  Mr.  Wolff,  Droit  de  la 

regard  to  the  duties  of  the  partners  la  N.   et  des   Q.   torn.   1.   pag.   272. 

irhter  sese  and  quoad  third  parties ;  et  suiv. 

but  this  will  be  unnecessary  trouble,  *[C/.  ante,  ch.  13.  §  9. — Te.] 
and  I  refer  on  this  subject  to  what 
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■each  other  to  bring  in  the  property  given  in  marriage,  if  this  has 
not  been  done,  and  with  the  interest  thereof.  Pecc.  de  testam. 
conjug.  lib.  2.  cap.  4.  Neostad.  de  pact,  antenuptial,  observ.  11. 
•^  14.  Grot.  Introd.  bit.  2.  ch.  12.  §  14.  Likewise  to  claim  com- 
pensation for  the  things  which  remained  without  community 
and  have  been  sold  by  the  husband  during  the  marriage,  or  have 
been  lost  or  injured  by  his  fault  and  neglect.  Neostad. 
observ.  20.     Grot.  d.  I.  §  15. 


(  189  ) 
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Sect. 
1. 


Of    antenuptial   contract   and 
its  effect. 

2.  Free,  choice  of  the  wife  of  ad- 

hering or  not  to  the  commu- 
nity of  profit  or  loss. 

3.  To  what  extent  a  wife  is  liable 

where  community  of  pro- 
perty, profit  and  loss,  has 
been  excluded. 

4.  Of  the  prohibition  stipulated 

in  the  antenuptial  contract 
against  the  disposal,  aliena- 
tion, encumbrance,  or  mort- 
gage, of  the  wife's  property 
by  the  husband,  and  whether 
this  may  exist  to  the  pre- 
judice of  a  third  person? 

5.  Whatever    has    not    been    ex- 

pressly excepted  by  the  ante- 
nuptial contract  will  follow 
the  law  of  community. 

6.  What  is  to  be  considered  under 

profit  and  loss,  no  inherit- 
ances and  the  like. 

7.  Whether  suretyships  are  also 

included  hereunder? 


Sect. 

8.  On  a  second  marriage  with  a 

person,  having  children  by  a 
former  marriage,  no  more 
than  a  child's  portion  can  be 
stipulated  for. 

9.  How  a  child's  portion,  in  case- 

of  the  death  of  the  children 
of  the  first  marriage,  is  com- 
puted. 

10.  A    benefit    secured    by    ante- 

nuptial contract  is  lost 
through  adultery, 

11.  To    what    extent    antenuptial 

contracts  have  the  force  of  a 
last  will,  and  exist  as  a  last 
will. 

12.  How      antenuptial     contracts. 

are  annulled. 

13.  Of  morning-gifts  and  dowarie, 

and  how  these  take  place 
among  us. 

14.  Whether,  and  to  what  extent, 

donations  between  husband 
and  wife  during  marriage 
may  take  place. 


§  1.  Because  the  circumstances  of  the  parties  are  frequently- 
very  unequal,  and  the  risk  of  loss  arising  from  community  is 
often  very  great,  provision  may  be  made  against  it  by  means  of 
an  antenuptial  contract  before  completion  of  the  marriage  (a) ;  in 


(a)  Provided  that  minors  are  pro- 
perly assisted  by  their  parents, 
curator,  or  guardian;  otherwise 
these  antenuptial  contracts  are  con- 
sidered to  be  clandestine  and  void. 


See  placaat  of  the  Emperor  Charles 
of  the  4.  Oct.  1540.  art.  17.  If, 
however,  the  parents,  guardians,  or 
curator,  were  present  at  the  execu- 
tion thereof,  but  have  not  subscribed! 


190  OF  ANTENUPTIAL  CONTRACT.  [Bk.   IV. 

whicli  we  may  depart  as  mucli  as  possible  from  tlie  community 
and  stipulate  for  some  benefit  for  one  or  other  (of  tlie  parties). 
Provided  that  we  cannot  stipulate  for  a  share  in  the  profits 
acquired  during  marriage  without  being  liable  for  the  losses. 
Such  a  transaction  is  called  by  the  jurists  Societas  Leonina,  and 
may  not  exist  by  law.  per  I.  29.  §  2.  I.  30.  D.  fro  Socio.  %  2. 
Instit.  eod. 

§  2.  Except  only  that  a  wife  may  stipulate  that  she  shall  have 
the  free  election  of  sharing  in  profit  and  loss  on  the  dissolution 
of  the  m9,rriage  if  she  chooses,  or  otherwise  of  reclaiming  her 
property  brought  into  the  marriage.  Neostad.  de  pact,  ante- 
nupt.  observ.  9.  Grot.  Introd.  bk.  2.  ch.  12.  §  10.  See  also 
Carpzov.  dejln.  forens.  pa/rt.  3.  constit.  20.  de-fin.  \2.  which  is 
allowed  to  the  wife  alone  as  a  special  privilege,  contrary  to  the 
common  law,  in  order  that,  surviving  her  husband,  she  may  not 
be  deprived  and  bereft  of  her  own  property  in  his  lifetime, 
through  the  fraud,  injury,  or  loss  of  her  husband;  and  this  is 
construed  very  strictly;  so  that  her  heirs,  if  she  dies  before  her 
husband,  cannot  exercise  this  right,  even  although  a  stipulation 
has  been  made  to  that  effect;  for  what  has  been  permitted,  as  a 
speciail  privilege,  to  one  person  cannot  be  extended  from  the  one 
case  to  the  other,  or  from  the  one  person  to  the  other.  §  6. 
Instit.  de  Jure  Naturali  gent.  8f  civil.  I.  1.  §  2.  D.  de  constit. 
princip.  And  so  it  was  held  by  the  Supreme  Court  of  Paris 
according  to  the  decision  of  Desid.  Herald  rerum.  juddcat.  lib.  2. 

the  same,  I  would  hold  in  favour  of  Van    Zutphen    Neerl.     Pract.    suh 

the  validity   of  the  contract,    cum  voce   Huwelyhsche    Voorwaarden    § 

•consensus  'pa/rentum  taciius  sufficiat  18.    Lybrechts   Bed.    Vertoog.    o.    h. 

per  I.  7.  §  1.  D.  de  sponsal.  et  I.  5.  Noiaris  jdmbt.  vol.  1.  ch.  7.  p.  76. 

Cod.   de  nupt.   add.        Schomaker.  See    article  on    "  The   Validity   of 

consil.  p.  2.  c.  39.  n.  63.       ISecus  Oral  Antenuptial  Contracts."    S.  A. 

where  the  parent  or  guardian  was  Law  Journal,  vol.  25.  p.  536.  ff.  v. 

not  so  present.     De  Beer  v.  Estate  d.  Keessel.  Th.  229.  sed  vid.  contra 

De  Beer,  1916,  C.  P.  D.  125.— Tb.]  v.   d.  Linden.   Kb.  1.  cap.   3.    §  3. 

And     these     antenuptial     contracts  Begts.   Ohserv.   vol.  2.   ohs.  35.     In 

may  be  entered   into  orally  or  in  South  Africa,  antenuptial  contracts 

writing.       See  Grot.   Introd.   h.   t.  in  order  to  be  good  against  creditors 

§  4.  and  Schorer  ibid,  in  notis,  pro-  require  to  be  registered.      Act.   13. 

vided  we  bear  in  mind  the  Ordon.  "1918.     If  the  intended  spouses  have 

of  the  year  1716.  art.  48  &  49  :  add.  executed  two  antenuptial  contracts 

Soil,  consult,  vol.   4.  cons.  35.   [ef  the  latter,   on  which  the  marriage 

Neostad.  de  Pact,  antenupt.  obs.  18.  was  solemnized,  will  prevail.  Neerl. 

n.  2.  obs.  19.  and  ohs.  23.  in  notis:  Advhk.   vol.   4.   cons.  240. — Tk.] 
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ca'p.  18.  num.  6.  which  must  be  understood  of  collateral  heirs  or 
strangers  {onhemaagtaalde) ;  for  with,  regard  to  a  child  or 
children  and  haeredes  suos  it  is  considered  that  they  too  are 
entitled  to  this  right  of  election;  just  as  it  is  also  understood  in 
other  dotal  privileges,  because  these  privileges  have  been  intro- 
duced for  the  benefit  of  the  children  as  well  as  of  the  wife;  and 
in  this  way  the  decision  of  the  Court  of  Paris  is  to  be  understood. 
Joann.  Papon,  lih.  15.  arrest,  tit.  4.  art.  12.  By  which  it  was 
decided  that  this  right  of  election  is  also  transmitted  to  her  heirs, 
and  by  heirs  we  must  understand  child  or  children  or  further 
descendants  and  sui  haeredes  (6). 

[But  future  spouses  may  not  before  or  after  the  execution  of 
the  antenuptial  contract  benefit  each  other  by  any  secret  agree- 
ments, donations,  written  discharges  (renversulen)*  &c.  Nor 
may  they  promise  anything  to  the  relatives  of  each  other,  con- 
trary to  the  contents  of  such  (antenuptial)  contract,  vid. 
Groeneweg.  ad.  I.  4.  C.  de  dot.  from,.  Wesel.  ad  Nov.  ultr.  art.  8. 
Zutph.  pag.  409. J 

§  3.  But  (although)  community  of  property  (and  of)  profit  and 
loss  has  been  excluded,  the  wife  may  nevertheless  after  the  death 
of  her  husband  be  sued  for  half  of  the  debts  incurred  in  support 
of  the  household,  retaining  (however)  only  her  action  against  the 

(6)  Voet.  de  jxbctis  dotal,  num.  by  reference  to  the  conventions  alone 
54.  decides  the  matter  in  this  way.  made  between  the  parties.  But  I 
The  question,  he  says,  arises  either  think  that  this  whole  distinction  can 
between  the  heirs  of  the  wife  and  be  of  little  application,  for  in  case 
the  creditors  of  the  husband,  or  the  of  insolvency  the  wife  or  her  heirs 
heirs  of  the  wife  and  the  heirs  of  will  readily  renounce  this  right  of 
the  husband.  In  the  former  case  he  election,  and  if  the  estate  is  sol- 
quite  agrees  with  our  Author,  al-  vent  there  will  be  no  need  of  holding 
though  he  puts  forth  this  opinion  a  judioium  prceferentice  et  concur- 
as  if  it  were  something  original ;  rentice  with  the  creditors.  Bynker- 
and  in  the  latter  case  he  follows  the  shoek  gives  the  decisions  pronounced 
doctrine  of  Lambertus  Goris.  advers.  on  this  subject ;  quxst.  jur.  priv. 
tract.  3.  pag.  m.  140.  and  maintains  lih.  2.  cap.  #.  and  says  of  this  right 
that,  from  the  nature  of  the  oon-  of  election,  Becepta  tamen  moribus 
tract,  this  condition  is  transmitted  est  iniquissima  ilia  mulierum  optio, 
to  all  heirs,  both  strangers  as  well  et  hanc  cum  maxime  defendit  Gro- 
as  sui  Aeredes;  which  view  is  adopted  tius  oh  matrirtionii  favorem,  sed 
by  almost  everyone.  And  we  may  nullus  matrimonii  favor  apud  me 
add  that  in  the  first  instance  the  iantus  est,  ut  aut  rationem  vincat 
matter  must  be  decided  by  reference  aut  legem,"  &c. 
to  the  preference  which  the  law  *  \^Itenversalen.  see  note  in  Appen- 
gives;   and  in  the  second  instance  dix. — Ts.] 
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heirs  of  her  husband,  if  there  are  any.  arg.  I.  33.  I.  78.  §  2.  D.  de 
jure  dot.  As  was  understood  by  the  Court  6.  Novemb.  1603,  in 
the  ease  of  Cornelis  Jacobsz.  linendraper,  cum.  sociis,  contra 
-Mrs.  Maria  Diert.  and  on  the  26.  March,  1607,  in  the  case  of  the 
Countess  van  Solms  against  several  of  her  creditors. 

§  4.  With  reference  to  the  stipulation  between  husband  and 
wife,  made  by  antenuptial  contract,  whereby  the  husband  is 
prohibited  from  encumbrancing,  mortgaging,  or  alienating  the 
property  brought  into  the  marriage  by  his  wife,  except  with  the 
consent  of  the  wife  and  the  like;  a  doubt  exists,  not  without 
reason,  among  the  commentators  whether  such  a  stipulation  is 
valid  in  law,  and  whether  a  mortgage  or  alienation  made  con- 
trary to  this  stipulation  would  nevertheless  be  effectual  with 
respect  to  third  parties?  because  a  wife  is  considered  as  a  minor 
and  stands  altogether  under  the  guardianship  of  her  husband,  as 
we  have  fully  pointed  out  in  Bk.  1.  ch.  6.  §  7. 

Further,  the  common  law  of  nations  {jus  Gentium)  is  not  taken 
away  by  a  transaction  of  one  person  with  another  in  particular. 
I.  38.  D.  de  pact,  which  rule  also  obtains  in  particular  ordinances 
and  customs,  where  anything  done  contrary  thereto  conflicts  with 
good  morals  or  the  dignity  of  the  husband  or  otherwise,  whence 
mistrust  between  the  spouses  might  arise,  as  is  maintained  by 
Bart,  ad  d.  I.  38.  num.  4.  5.  To  which  may  be  added  the  text 
in  lege  alia  causa  14  §  leganter  D.  soluto  matrim,.  where  Ulpian, 
on  the  question  whether  a  stipulation  whereby  a  husband  has 
bound  himself  by  antenuptial  contract  that  he  will  be  liable  not 
only  to  the  extent  of  his  means  but  also  beyond  it  in  solidum  is 
valid,  replies  in  the  negative,  on  the  ground  that  it  is  contrary  to 
good  morals  and  the  duty  and  dignity  of  the  husband;  upon 
which  Baldus  has  observed,  that  no  obligation  is  valid  whereby 
the  husband  is  deprived  of  the  honour  and  duty  which  the  wife 
owes  him.*  Wherefore  it  is  also  prohibited  by  law,  to  exact 
security  for  the  restoration  of  the  property  brought  into  the 
marriage,  and  if  security  has  been  given  the  sureties  will  not  be 
bound,  tot.  tit.  Cod.  ne  fidejussor,  dot.  dent.  Sf  ihi.  Bart.  &  D.D. 
the  reason  being  that  there  ought  to  be  no  mistrust  during  matri- 
mony.    See  Groeneweg.  de  I.  ahrogat.  ad  diet,  titulum  Cod. 

*  [Hence  a  stipulation  that  the  4.  20.  ;  or  that  the  husband  shall  not 
husband  shall  be  subject  to  the  change  the  matrimonial  domicile. — 
power  of  his  wife  is  void.    Voet.  23.      Tr.] 
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In  the  next  place,  according  to  general  custom,  tlie  husband  is 
without  any  distinction  as  much  entitled  to  the  free  administra- 
tion of  the  property  brought  in  by  the  wife,  as  of  his  own 
property.  [Neerl.  adv.  1.  c.  40. J  And  a  married  woman  may 
not  dispose  of  her  property  by  act  inter  vivos,  which  (rule)  also 
obtains,  even  where  the  community  in  goods,  brought  in  and 
acquired  by  inheritance,  has  been  excluded  by  antenuptial 
contract;  for  the  husband  will  nonetheless  have  free  administra- 
tion of  the  property  brought  in  by  the  wife,  provided  that  on  a 
dissolution  of  the  marriage,  in  such  case,  the  alienation  and 
diminution  of  the  property  falling  on  the  one  side  or  the  other 
must  be  made  good;  which  custom,  as  affecting  the  honour  and 
duty  to  the  husband,  may  not  be  departed  from  facto  by  his  wife. 
Otherwise  a  distrust  on  the  part  of  the  wife  might  arise  in  the 
duty  of  her  husband,  for  she  would  appear  not  to  trust  her  pro^ 
perty  to  him  to  whom  she  has  entrusted  her  body  and  person. 
And,  although  according  to  the  custom  of  the  country,  a  stipula- 
tion that  between  husband  and  wife  there  shall  be  no  community 
of  property  is  valid;  as  all  antenuptial  contracts  in  Holland 
generally  stipulate;  nevertheless  it  would  be  improper  and  con- 
trary to  good  morals,  that  a  husband,  possessing  the  right  of 
dignity  and  authority  over  his  wife,  and  the  free  administration 
of  his  wife's  property,  should  be  restricted  jjocto  in  the  said 
administration;  especially  if  the  community  of  profit  and  loss 
■  has  not  been  excluded  between  husband  and  wife.  Which  is  of 
such  effect,  that  the  administration  and  alienation  made  by  the 
■husband  of  his  wife's  property  is  valid,  and  the  wife  can  only 
reclaim  those  goods  which  on  the  dissolution  of  the  marriage  are 
still  unalienated  and  in  existence;  saving  alone  the  right  of  the 
wife  against  her  husband's  heirs,  for  the  loss  sustained  and  the 
deficiency,  and  also  the  further  privilege  allowed  her  of  restora- 
tion of  her  property  brought  into  marriage  before  the  other 
creditors  of  the  estate,  of  which  we  have  treated  already  in 
ch.  xiii.  §  4  (c). 

(c)  We  must  take  this  with  some  the  same  may,  nevertheless,  be  re- 
qualification  :  "  Although  (says  Gro-  stricted  in  two  ways,  to  wit:  by 
tius,  bk.  1.  ch.  5.  §  24.)  the  hus-  antenuptial  contract  and  separatio 
band's  administration  over  the  pro-  bonorum."  [Cf.  Schorer  ad  Grot, 
perty  of  his  wife  extends  thus  far  1.  c.  and  v.  d.  Keessel,  Th.  97.  98. — 
by  the  common  law  of  the  country,  Tb.  ]       And  the  administration  of 
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Groenewegen  ad  I.  30.  Cod.  de  jure  dot.  draws  the  following 
distinction,  that  if  a  wife  excludes  community  of  property  by 
antenuptial  contract  and  stipulates  for  the  free  return  out  of  the 
estate  of  her  property  brought  into  marriage,  this  will  be  effectual 
only  with  reference  to  such  of  her  property  as  has  not  been 
alienated  or  mortgaged  by  her  husband  during  the  marriage ;  and 
that  with  reference  to  property  that  has  been  alienated  or  mortr- 
gaged,  she  has  only  an  action  against  her  husband,  or  his  heirs, 
for  the  restoration  thereof,  by  reason  of  the  general  law  of  com- 
munity. But  if  she  has  in  addition  expressly  prohibited  by 
antenuptial  contract  the  alienation  or  mortgaging  of  her  property 
by  her  husband,  in  such  a  case  the  alienation  or  mortgage  of  her 
property  made  by  her  husband  would  even  as  regards  third 
parties  be  considered  null  and  void.  There  is,  however,  no 
ground  for  such  distinction,  except  where  the  prohibition 
(against  alienation  and  mortgage)  has  been  publicly  proclaimed, 
which  seems  to  be  the  meaning  of  the  words  of  Grotius.  hit.  1. 
ch.  5.  §  24.  referred  to  by  Groenewegen,  where  he  says,  a  woman 
may  stipulate  that  her  husband  shall  not  have  the  administra- 
tion of  her  property,  and  if  he  attempt  to  alienate  or  encumber 
any  part  of  it,  she  may  judicially  interdict  him.  Wherefore  on 
this  subject,  because  of  the  general  legal  guardianship  and  full 
management  and  administration  by  the  husband  over  his  wife's 
property,  and  for  the  reasons  already  mentioned,  the  most  pro- 
bable opinion  is  that  the  alienation  of  the  wife's  property  by  the 
husband,  notwithstanding  the  stipulation  to  the  contrary,  will 
hold  good  as  regards  third  parties,  saving  an  action  to  the  wife 
against  her  husband  or  his  heirs,*  except  where  the  prohibition 
against  alienation,  &c.,  has  been  publicly  proclaime'd,  or  other- 
wise any  Tnala  fides  has  been  practised  therein;  for  it  is  scarcely 
possible  that  we  can  know  what  contracts  have  been  privately 
made  between  the  spouses.  "Which  should  also  hold  good  in  the 
case  of  mortgage  or  hypothecation,  except  where  a  special  privi- 
lege has  in  this  respect  been  allowed  the  wife  in  preference  to  all 
other  creditors  of  the  estate,  which  is  the  case  among  us,  as  has 

the  wife's  property  having  been  for-  at  the  present  day  is  beyond  doubt, 

bidden  the  husband  by  judicial  de-  add.  Gr.  plchh.  vol.  1.  fol.  375. 

cree,  the  wife  can  certainly  institute  *  [0/.   Van  der  Keessel.   Th.   97 

her  action  of  reclame  against  third  and  98. — Ta.] 
parties  and  further  possessors,  which 
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been  mentioned  ante,  ch.  xiii.  §  14.  See  also  Neostad.  de  fact, 
antenupt.  observ.  21.  Joan  a  Sande.  lib.  2.  tit.  5.  defin.  8.  vers, 
si  muUer. 

§  5.  "Whatever  has  not  been  expressly  stipulated  in  the  ante- 
nuptial contract,  follows  the  said  community.  Grot..  Introd. 
bic.  2.  ch.  12.  §  11.  Neostad.  d.  tractat.  observ.  4.  23.  Coren. 
observ.  30.  Sf  cons.  25.  Z.  22.  D.  solut.  matrim.  Pecc.  de  testam. 
conjug.  lib.  1.  cap.  6.  [Neerl.  Adv.  vol.  1.  c.  9. J  Mantic.  de 
tacit.  8f  ambig.  conv.  lib.  3.  tit.  9.  num.  11.  Argentr.  ad  Consue- 
tud.  Britann.  art.  418.  Gloss.  1.  num.  5.  So  that,  even  although 
community  of  property  has  been  excluded,  there  will  nevertheless 
be  community  of  fruits,  acquisitions,  profit  and  loss,  arising 
during  the  marriage.  I.  9.  D.  pro  Socio.  Neostad.  pact,  ante- 
nupt. observ.  4.  As  was  also  understood  by  the  Court  in  the  case 
of  Hendrik  Jansz.  van  Berkel,  contra  Kryn  Gerritsz.  Landman. 
19.  November,  1619.  See  also  Joan  a  Sande.  lib.  2.  tit.  5.  def.  8. 
Argentr.  d.  art.  418.  Gloss.  1.  num.  7.  8.  And  if  the  com- 
munity has  been  excluded  by  antenuptial  contract,  not  entirely 
but  only  in  a  certain  event,  as  for  instance,  where  mention  is 
alone  made  in  case  no  children  are  procreated  of  the  said 
ma,rriage,  community  will  be  considered  to  exist  in  all  other 
respects.     Coren.  decis.  30. 

§  6.  Where  mention  is  made  of  profit  and  loss,  or  the  same 
tacitly  becomes  common,  the  inheritances,  acquisitions,  or  similar 
profits  and  burdens  are  not  included.  I.  7.  8.  9.  10.  11.  D.  pro 
Socio.  Zypae.  Notit.  jur.  Belg.  de  jur.  dot.  in  verb,  plerumque. 
Coren.  consil.  18.  Christin.  ad  leg.  Mechlin,  tit.  16.  art.  18. 
num.  2.     [Weesel.  de  connub.  bon.  soc.  tr.  2.  C.  2.]  {d). 

§  7.  But  whether,  under  the  clause  of  profit  and  loss,  are  also 
included  suretyships,  which  a  husband  during  marriage  has  con- 
tracted for  others,  and  whether  a  wife,  or  her  heirs,  are  also  liable 
for  half  of  the  loss  occasioned  thereby,  is  doubtful.  And  on  this 
point  the  Court  of  Friesland  was  of  opinion  that  a  wife  is  not  so 
liable,  but  that  the  loss  must  be  borne  on  the  side  of  the  husband 
alone.  Sande.  lib.  2.  tit.  5.  def.  8.  And  this  should  in  strict- 
ness of  law  be  generally  so  observed,  vide  Barbos.  de  matrimonio. 
ad  I.  1.  D.  solut.  m,atrimonio.  part.  3.  nmn.  6.  ^  seq.  Pet.  Sanz. 
lib.  2.  de  bonor.  divis.  cap.  13.  num.  12.  ^  seq.  in  as  much  as  it  is 

(d)  Conf.  ampl.  Schorer.  ad  manuduct.  K.  Grot.  pag.  185. 
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founded  on  this  maxim  that  in  strictness  and  by  the  custom 
of  some  places,  as  in  Friesland,  Gelderland,  and  elsewhere,  a 
husband  may  not  alienate  or  encumber  his  wife's  property  with- 
out her  consent.  Idem.  Sande.  lih.  2.  tit.  4.  def.  2.  and  remain- 
ing surety  is  regarded  as  being  somewhat  an  unnecessary  encum- 
brance. But,  seeing  that  the  grounds  of  our  marriages  in  Hol- 
land are  that  a  wife  stands  entirely  under  the  guardianship  of 
her  husband,  that  she  cannot  even  encumber  or  mortgage  her  own 
property,  but  that  her  husband  must  appear  for  her  in  law,  that 
he  administers,  alienates,  and  mortgages  her  property,  or  other- 
wise deals  with  it  as  he  may  think  fit,  without  requiring  his 
wife's  consent  thereto  (as  we  have  observed  in  its  proper  place), 
and  that  the  husband  having  incurred  any  debts,  for  whatever 
reason  it  may  be,  the  wife  will  also  be  liable  for  the  sanae  without 
her  consent.  Grol.  Introd.  bk.  1.  oh.  5.  §  22.  It  will  accordingly 
be  considered  among  us  that  a  suretyship  entered  into  by  the 
husband  must  be  regarded  as  a  common  loss,  for  which  the  wife 
or  her  heirs  will  be  liable  to  the  extent  of  half,  and  further  also' 
betiause  suretyships  have  been  introduced  for  the  benefit  of  com- 
merce and  the  maintenance  of  a  common  object  among  men. 
And  just  as  the  husband  may  be  surety  for  another,  some  one 
else  again  may  be  surety  for  him,  and  thus  the  credit  of  the 
common  estate  is  increased.  And  so  it  was  held  by  my  Lords 
and  the  Doctors  of  Law,  Reyriier  Paauw,  Counsellor  of  the 
Supreme  Court ;  Gerard  Kromom  and  Walter  de  Road,  Coun- 
sellors of  the  Court  of  Holland,  as  Arbitrators,  in  the  ease 
between  the  heirs  of  Ary  Jorisz.  Beys  of  Schiedam,  plaintiffs,  and 
the  heirs  of  Katlina  Jemans,  his  wife.  But  others  have  thought 
differently,  so  that  there  is  a  difference  of  opinion  on  the  point. 

§  8.  A  man,  or  woman,  entering  into  marriage  with  a  widow 
or  widower,  having  children  by  the  first  marriage,  may  indeed 
enter  into  the  marriage  simpUciter  {slegtlyli),  and  thereby  con- 
tinue in  community  of  property,  as  we  have  already  seen;  but  if 
an  antenuptial  contract  is  effected  between  them,  no  more  than  a 
child's  portion  can  be  stipulated  or  enjoyed  under  it.  I.  hac. 
edictali.  6.  Cod.  de  secund.  nupt.  \de  lege  hac  edict.  Wesel.  ad 
nov.  ultraj.  art.  10.  and  this  law  does  not  obtain  in  Gelderland. 
Neerl.  Adv.  vol.  1.  cons.  45. J  Coren.  obs.  30.  num.  29.  54.  in 
Tfiargine.     Neostad.  de  pact,  antenupt.  observ.  4.  in  not.  in  verbis 
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portio  in  fin.  Pecc.  de  testam.  conjug.  lib.  2.  cap.  18.  num.  8. 
And  not  only  that  the  second  spouse  of  a  widow  or  widower, 
haying  children  by  the  first  marriage,  may  not  enjoy  more  by 
antenuptial  contract,  will,  donation,  or  otherwise,  than  a  child's 
portion,  but  also  that  to  his  or  her  children  by  the  first  marriage, 
parents  or  others,  no  more  than  such  child's  portion  may  be 
bequeathed  or  promised.  Jiucta  I.  3.  D.  de  donat.  inter  vir.  8f  uxor. 
I.  servo  legato.  §  si  testator.  D.  de  leg.  I.  8f  I.  Sejus  8f  Agerius  27. 
D.  ad  leg.  falcidiam.  Whatever  has  in  excess  of  this  been 
bequeathed  or  given  to  the  second  spouse  will  go  to  the  sole 
benefit  of  the  children  of  the  first  marriage.  Novell.  22.  cap.  27. 
As  was  held  by  the  Supreme  Court  in  the  case  of  Adriana  de 
Ruysser,  living  at  Ter  Yeer,  plaintiff  in  appeal,  contra  Jacob 
Pietersz.  defendant,  30.  June,  1620;  and  between  Philippus  de 
Bakkere,  suing  under  arrest  and  plaintiff,  contra  Anthonis  Tysius, 
3.  June,  1634.  Consult.  &  Advys.  Amsterdam  Zrd  vol.  cons.  86  (e). 

But  whether  we  may  bequeath  to  the  children  begotten  of  the 
second  marriage  more  than  the  said  child's  portion,  and  whether 
the  said  law  also  applies  to  them,  it  has  been  understood  that 
the  said  law.  I.  hac  edictali  6.  Cod.  de  secund.  nupt.  does  not 
prohibit  this;  and  natural  affection  for  the  children,  both  of  the 
first  and  the  second  marriage,  and  among  them  for  the  one  more 
than  the  other,  removes  all  (suspicion  of)  fraud,  so  that  something 
may  well  be  bequeathed  to  them  as  a  prelegacy.  per  text.  I.  fin. 
D.  n.  de  his  quib.  ut  indign.  And  the  children  of  the  first 
marriage  have  nothing  to  complain  of,  if  they  are  not  prejudiced 
in  their  legitimate  portion,  arg.  Novell.  22.  cap.  ut  junct.  I.  5. 
Cod.  de  inoff.  donat.  Nov.  92.  8f  auth.  unde.  8f  si  parens,  subject. 
I.  6.  Cod.  de  inoff.  testam.  And  so  it  is  generally  understood.  See 
Gabriel,  conclus.  lib.  2.  conclus.  13.  nurn.  30.  Jacob.  Cancer. 
lib.  3.  var.  resolut.  cap.  2.  num.  197.  vers,  an  autem  mater. 
Mantic.  de  tacit.  ^  amhig.  conven.  lib.  12.  tit.  33.  mim.  9.  Joan 
a  Sande.  lib.  2.  tit.  3.  def.  6.     Andr.  Gail.  lib.  2.  obs.  82.  num.  9. 

§  9.  Any  one  having  been  left  a  child's  portion  by  antenuptial 
contract,  and  any  of  the  children,  or  even  all  the  children  by  the 
first  marriage  dying  during  the  second  marriage,  a  question  may 
arise  whether  and  how  the  said  child's  portion,  upon  the  death 
of  the  mother  or  father  of  the  children,  is  to  be  computed  as 

(e)  Add.  Loenius.  Beds.  casu.  113.  &  Mr.  Boel,  ibid. 
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between  the  survivor  and  the  heirs  of  such  mother  or  father? 
And  it  is  understood,  that  such  child's  portion  must  be  computed 
according  to  the  number  of  children  living  at  the  time  of  the 
(said)  death,  whether  these  be  many  or  few ;  since  an  antenuptial 
contract,  in  so  far  as  it  deals  with  a  matter  of  inheritance,  has 
the  force  of  a  last  will,  which  is  confirmed  by  death.  I.  5.  Cod.  de 
pactis  convent,  super  dhtejn.  and  then  only  begins  to  take  effect, 
except  where  it  has  been  expressly  stipulated  otherwise,  with 
respect  to  which  time  the  loss  which  the  children  of  the  first 
marriage  happen  to  sustain  through  the  second  marriage  is  also 
reckoned.  Novell.  22.  cap.  28.  and  so  likewise  of  the  legitimate 
portion  of  the  children.  Z.  6.  Cod.  de  inofflc.  testam.  upon  which 
is  also  founded  the  said  I.  hac.  edictali  6.  Cod.  de  secund.  nupt. 
vers,  ita  tamen.  In  the  next  place,  the  children  of  the  second 
marriage  are  counted  together  with  the  children  of  the  first 
marriage,  in  order  to  compute  and  find  out  the  said  child's 
portion,  and  in  reduction  thereof.  Novell.  118.  cap.  1.  And 
accordingly  it  also  follows  on  the  other  hand  that  by  the  pre- 
decease of  any  of  the  children  of  the  first  or  second  marriage,  the 
said  child's  portion  will  be  increased,  and  enlarged,  arg.  I.  10.  D. 
de  Reg.  Jur.  I.  unic.  §  4.  Cod.  de  caduc.  tollend  I.  65.  §  ult.  D. 
pro  Socio.  However,  if  all  the  children  are  deceased,  seeing  that 
the  spouse  at  the  time  of  making  the  antenuptial  contract  had  in 
contemplation  (and  the  last  will  was  founded  upon  this  supposi- 
tion) that  a  child  or  children  would  be  left  surviving,  and  did  not 
wish  to  exclude  his  or  her  heirs  any  further  or  otherwise,  and 
moreover  that  by  the  predecease  of  all  the  children  the  stipulation 
in  the  antenuptial  contract  has  come  to  cease  through  an  unex- 
pected event  not  contemplated  or  mentioned  therein,  such  case 
m.ust  as  a  casus  omissus  be  settled  and  decided  according  to  the 
common  law  of  the  country ;  so  that  community  of  property  would 
in  such  instance  take  place  as  if  no  antenuptial  contract  had  been 
made.  arg.  I.  27.  §  pactus  8f  ihi  DD.  Accordingly  the  said  estate 
would  have  to  be  divided  into  two  equal- portions,  or  otherwise 
considered  as  if  one  child  had  remained  surviving,  which  comes 
to  the  same  thing.  See  Jacob  Maestert.  tract,  de  secund.  nupt. 
quaest.  62.  &  63.  (/). 

(/)  Mr.  Cos,  in  his  discourse  over  has  in  the  whole  of  this  §  9.  strayed 
the  I.  hac.  edictali  Cod.  de  secund.  from  the  right  path.  Let  us  note 
nupi.  §  5.  observes  that  our  Author      what  he  says  concerning  the  lex  hac 
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§  10.  If  one  of  the  spouses  have  committed  adultery,  every- 
thing that  would  otherwise  have  heen  enjoyed  by  him,  or  her, 
under  the  Common  Law  or  by  antenuptial  contract,  will  after 


edictali:  "If  all  the  children  are 
dead,  and  the  spouse  who  has  entered 
into  the  second  marriage  dies  with- 
out children,  the  child's  portion  will 
he  the  legal  half  of  the  property  of 
the  deceased,"  without  any  deduc- 
tion or  addition.  Holl.  Consult.  3. 
st.  1.  d.  quaest.  6.  &  vol.  4.  Cons. 
273.  Because  the  stipulation  of  a 
child's  portion  includes  a  division, 
which  it  is  contemplated  by  the 
antenuptial  contract  will  take  place, 
and  that  the  second  spouse  shall  not 
be  entitled  to  the  whole,  and,  fur- 
ther, because  in  case  of  doubt  it  is 
best  to  choose  a  middle  course  and 
follow  what  is  most  equitable,  as  it 
would  be  hard,  on  the  ground  of 
such  a  stipulation  on  marriage,  to 
deprive  the  relations  of  the  entire 
inheritance.  Vide  Wass.  pract. 
Not.  16.  n.  57.  Maestr.  q.  63.  Voet. 
d.  t.  n.  129.  Consequently  van 
Leeuwen,  in  cens  for.  lih.  1.  cap.  12. 
n.  15.  Boman-Dutch  Law  h.  I.  very 
erroneously  puts  it  that  thereby  a 
casus  omissus  arises,  and  community 
of  property  takes  place,  &c.  This 
may  indeed  by  true  (observes  Cos) 
where  the  second  spouse  has  not 
brought  a  penny  into  the  marriage 
(upon  what  ground  this  rests  is  not 
clear  to  me),  but  the  remarried 
spouse  alone  has  brought  in  all  the 
property ;  for  if  he  then  takes  by 
community  or  a  child's  portion,  it 
will  amount  to  the  same  thing,  (I 
think  not,  since  he  first  acquires  a 
half,  and  then  in  addition  a  filial 
portion,  if  community  or  the  com- 
mon law  of  the  country  takes  place, 
as  he  would  otherwise  only  acquire 
the  filial  portion  alone.  However, 
it  seems  from  what  follows  that  Cos 
7i.  I.  understands  by  community  the 
estate  of  the  remarried  spouse),  and 


that  only  if  the  community  of  goods 
has  been  excluded,  for  otherwise  he 
would  have  to  get  the  child's  por- 
tion in  addition  to  the  community, 
and  in  this  way  three-fourths  of 
the  whole  estate.  But  if  both  the 
spouses  have  brought  property  into 
the  marriage  the  greatest  possible 
absurdity  would  airise  if  the  doc- 
trine of  van  Leeuwen  be  acccepted. 
Nay,  more,  it  would  embrace  an  in- 
consistency ;  for  suppose  that  a 
widow,  having  children  by  a  previ- 
ous marriage  and,  excluding  the 
community,  brings  into  the  mar- 
riage f.  10,000  and  the  husband 
f.  12,000.  If  now  the  husband  is  to 
enjoy  community  of  property  as  to 
his  child's  portion,  he  will  have  to 
pay  out  f.  1,000,  as  he  ought  to  bene- 
fit, beyond  the  retention  of  his  own 
property,  to  the  extent  of  f.  5,000 
(that  is  if  only  one  child  of  the  first 
marriage  be  left  surviving)  ;  and  if 
this  had  happened  without  exclud- 
ing the  community  he  would  have 
to  lose  f.  1,000  of  his  own  capital 
brought  in ;  but,  according  to  our 
view,  and  in  fact,  he  ought  to  re- 
ceive out  of  his  wife's  share  the 
exact  half,  i.e.  f.  5,500,  and  there- 
fore altogether  with  his  own  share 
f.  16,500,  which,  says  van  Leeuwen, 
amounts  to  the  same  thing;  but  who 
does  not  see  that  this  is  an  error? 
Besides,  through  the  predecease  of 
the  children,  a  casus  omissus  does 
not  always  arise.  For  if  by  ante- 
nuptial contract  the  community  in 
every  respect  is  excluded,  who  shall 
say  that  a  casus  omissus  arises 
whether  the  husband  or  wife  dies 
first,  or  whether  any  children  of  the 
marriage  are  left  surviving  or  not? 
add.  Voet.  d.  t.  n.  129. 
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judicial  sentence,  org.  I.  176.  D.  de  Reg.  Jur.  be  forfeited  for  tlie 
benefit  of  the  innocent  spouse.  Politic  Ordon.  art.  18.  in  verb,  als 
andersins  naar  Regten.  junct.  Novell.  117.  cap.  8.  §  2.  cap.  9. 
§  4.  as  is  more  fully  treated  of  in  its  proper  place,  [vid.  supra, 
lib.  3.  cap.  3.  §  20.  ^  infra,  cap.  37.  §  8.]  (^r). 

§  11.  Although  it  is  provided  by  the  written  laws  that  we  may 
not  acquire  an  inheritance  by  agreement,  I.  pactum,  quod,  dotali 
15.  Cod.  de  pact.  I.  4.  Cod.  de  inutilib.  stipul.  \v.  supra,  4.  2.  13.] 
and  a  contract  for  a  future  inheritance  cannot  exist  in  law;  I.  61. 
D.  de  verb,  oblig.  see  Maestert.  de  Just.  Rom.  leg.  lib.  1.  dubit. 
40  ^  seq.*  nevertheless,  by  the  custom  of  these  countries,  a  dis- 
position may  be  made  of  all  property,  also  of  a  future  inheritance, 
by  antenuptial  contract,  just  as  by  last  will.  Polit.  Ordon.  art.  29. 
in  fin.  in  verb.  Huwelyksche  Voorwaarden.'f  Andr.  Gail.  lib.  2. 
obs.  126.  num.  6.  Berlich.  part.  2.  conclus.  practicab.  cap.  51. 
Since  in  this  way  the  inheritance  cannot  properly  be  said  to  be 
transmitted  by  agreement,  as  is  observed  by  Neostad.  observ.  rer. 
jud.  2.  in  not.  in  pr.  provided  that  the  stipulations  as  to  future 
inheritance,  made  in  an  antenuptial  contract,  be  not  irrevocable, 
and  that  they  have  the  same  effect  as  in  a  last  will.  I.  5.  Cod.  de 
pact,  convent,  superdotem.  which,  just  as  last  wills,  may  be 
revoked,  and  therefore  do  not  also  hinder  the  free  testamentary 
disposition ;  [not  even  where  the  bride  or  bridegroom  has  by  ante- 
nuptial contract  expressly  promised  not  to  dispose  by  last  will 
contrary  to  the  tenor  of  the  antenuptial  contract.  ■  Neerl.  Adv.  1. 
c.  13.J  (h). 

But  it  must  indeed  be  observed  that  antenuptial  contracts  have 
not  the  force  of  last  wills,  in  such  a  way  that  they  would  prevent 
the  immediate  or  subsequent  successors  and  descendaiits  from 
disposing  by  testament,  or  otherwise,  of  the  said  property;  but  if 
they  have  been  so  framed,  they  will  then  only  take  place  and 
have  full  effect,  if  it  does  not  appear  to  have  been  otherwise 
disposed  of  by  last  will  of  the  children,  or  of  those  who  in  the 

((/)  Add.  Grot.  Introd.  bh.  3,  ch.  Schrassert.  Consult,  vol.  4.  cons.  12. 

21.  §  11.  [and  see  Ferguson  v.  Fer-  n.  6-7. 
guson,  1906,  E.  D.  C.  218.— Tr.]  (h)  Conf.  Cos.  verh.  p.  162.  Was- 

*  \_Cf.  Coren.   Consil.  9.  p.  22. —  senaar  praci.  not.  cap.  16.  num.  22. 

Tr.]  Lybrechts  R.  V.  vol.  1.  p.  114.  &  A. 

+  lAdde  Matth.  Paroem,  8.  n.  9.  in  Cens.  for.   p.  1.   lib.   1.   cap.   12 

Antenuptial     contracts     have     the  num.  11. 
force    of    transfer    and    alienation. 
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meantime  were  concerned  therein.  See  Coren.  Observ.  20. 
num.  16.  ^  seq.  Sf  consil.  9.  num.  45.  ^-  seq.  Neostad.  de  pact, 
antenupt.  observ.  1.  2.  ^  ihi  notat.  Pecc.  de  testam.  conjug. 
hb.  1.  cap.  6.  num.  2.  Wesenbec.  paratit.  D.  de  pact,  dotal, 
num.  4.  Fab.  ad  Cod.  lib.  5.  tit.  9.  defin.  6.  Boer,  decis.  204. 
Tessaur.  decis.  225.  Everhard.  consil.  128.  ^  consil.  119. 
wwm.  1.  2.  Fred  a  Sande.  a<^  consv^tud.  feud.  Gelrice  tit.  2. 
cap.  3.  Carpzov.  defin.  for'ens.  part.  2.  Constit.  43.  defin.  1.  2. 
5.  6.     Joan  a  Sande.  lib.  2.  tit.  2.  defin.  7. 

§  12.  Moreover,  it  should  be  observed  that  an  antenuptial 
contract  cannot  be  annulled  otherwise  than  by  last  will,  and  revo- 
cation or  cancellation  by  both  the  spouses  jointly.* 

In  which,  however,  there  is  this  inconvenience;  that  the  same 
last  will  being-  afterwards  revoked  by  one  of  the  spouses  (and 
consequently  everything  contained  therein  becoming  null  and 
void),  the  antenuptial  contract  will  thereby  be  considered  as 
restored  to  its  former  full  force  as  if  it  had  never  been  annulled, 
so  that  we  can  never  be  sure  of  such  revocation  and  cancellation. 
And  such  restoration  may  not  only  be  made  secretly  by  either  of 
the  spouses,  but  even  after  the  death  of  one  of  them  it  is  still  in 
the  power  of  the  survivor,  although  the  antenuptial  contract 
had  been  previously  annulled  by  mutual  last  will,  to  revoke  such 
will  and  render  it  again  null,  and  to  adhere  as  far  as  regards 
himself  or  herself,  to  the  antenuptial  contract;  such  was  the 
decision  of  the  Court  of  Holland  in  the  case  of  Hendrik  Meyts, 
as  husband  and  guardian  of  Lady  Adriana  van  Naaldwyk,  contra 

*lCf.    Kersternan.    H.    W.   Boek.  will, — it  was  held  by  the   Supreme 

sub    voce    Huwelyhs    Voorwaarden :  Gourt  of  the   Cape   of   Good   Hope 

Van  der  Keessel.  Th.  264.  Van  der  (the  trustees  objecting  to  a  depar- 

Linden.  1.  3.  sect.  5.     Where  by  the  ture     from     the    trust)     that    this 

terms  of  an  antenuptial  contract  it  appointment    of     trustees    for    the 

was  stipulated  that  there  should  be  above  purposes  oould  not  be  revoked 

community  of   property,    subject  to  by  the  wife  after  marriage,  nor  by 

this  exception,  however,  that  certain  the  husband  and  wife  jointly.  Bui«- 

property  belonging  to  the  wife  in  her  sine  &  Another  vs.  Mulder  et  Uxor. 

own  right  should  be  vested  in  trus-  1  Menz.   162.     But  the  Gourt  will, 

tees  (appointed  for  that  purpose  by  under  certain  circumstances  depart 

a  separate  deed  of  even  date  with  from    the    provisions    of    an    ante- 

the  antenuptial  contract)  as  the  sole  nuptial  contract  stante  matrimonio. 

and  separate  property  of  the  wife,  Marshall  v.  Marshall's  Trustees,  5. 

the  interest  to  be  duly  paid  to  her,  Searle.   144.  Ex  parte  Smuts,  1914, 

and  the  property  so  vested  to  be  not  C.  P.  D.  1034. — Tk.] 
otherwise  disposed  of  than  by  last 
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the  Honourable  (Jonkheer)  Balthasar,  and  Guide  Tan  Gistelen, 
on  3rd  July,  1609.  and  of  tlie  Supreme  Court,  31.  July,  1610. 
[If  an  antenuptial  contract  is  revoked  without  more  (simpelyk) 
by  last  will,  but  no  disposition  contrary  to  the  antenuptial  con- 
tract is  however  made  by  the  will,  the  property  will  not  by  this 
simple  revocation  become  common  on  the  death  of  one  of  the 
testators,  but  will  go  as  provided  in  the  antenuptial  contract.] 
In  order  to  prevent  this  uncertainty,  some  deem  it  safer  that  we 
should  make  such  revocation  not  by  will  but  by  deed  of  agree- 
ment executed  before  a  notary  and  two  witnesses.  Which  seems 
not  to  be  without  some  force,  since  all  transactions  are  effectually 
put  an  end  to  in  the  same  way  in  which  they  have  been  entered 
into.  I.  35.  D.  de  Reg.  Jur.  But  in  as  much  as  the  community 
of  property,  established  by  the  common  law  of  the  land,  having 
been  once  excluded  by  antenuptial  contract,  cannot  again  be 
introduced  by  a  subsequent  agreement,  and  as  the  spouses  (with 
the  exception  of  the  already  executed  antenuptial  contract) 
cannot  bequeath  or  give  each  other  any  gifts,  privileges,  or  any- 
thihg  else  whatever,  except  by  way  of  last  will,  as  will  be  treated 
of  more  fully  in  the  following  chapter,  facit.  I.  6.  Cod.  de  donat. 
antenwpt.  ^  tot.  tit.  de  donat.  inter  virum  8f  uxorem  (i),  this 
suggestion  is  entirely  useless.  See  Groeneweg.  de  legih.  ahrogat. 
ad  I.  11.  Cod.  ad  Sc.  Vellejan.  8f  ihi  D.D.  And  in  any  case  he, 
who  has  by  way  of  mutual  deed,  and  as  it  were  by  contract,  irre- 
vocably annulled  his  antenuptial  contract,  may  be  relieved 
against  it  by  means  of  request  civil,  and  the  antenuptial  contract 
restored  to  its  former  state.  As  was  understood  by  the  Supreme 
Court  in  the  case  of  Geertjen  Jansz.  wife  of  Hendrik  Jansz. 
contra  the  said  Hendrik  Jansz.  30.  June,  1609. 

It  may  also  be  asked  whether,  if  community  of  property  has 
been  excluded  by  antenuptial  contract,  the  community  of  pro- 
perty will  again  take  place  by  the  simple  revocation  and 
annulling  of  the  said  antenuptial  contract,  as  if  no  antenuptial 
contract  had  been  made?  It  is  considered  that  once  departure 
from  the  common  law  and  the  community  created  thereby  has 
been  made,  community  cannot  again  t&ke  place,  and,  if  the 
spouses  wish  to  benefit  each  other  in  any  way,  they  must  do  so 
expressly  by  some  other  disposition  or  last  wilL     So  that  by  the 

(i)  Vid.  tamen.  De  Haas,  nieuw  Holl.  Consult,  pag.  543. 
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revoeation  of  the  antenuptial  contract  all  tlie  benefits  secured 
thereby  will  indeed  cease,  but  by  m>  means  can  any  benefit  be 
acquired  thereby,  unless  the  same  is  given  expressly  by  last  will. 
ai'g.  tot.  tit.  de  Donat.  inter  vir.  8f  uxor.  And  so  it  has  been 
often  understood.  See  Ann.  Eobert.  Rer.  Jud.  lib.  4.  cap.  1. 
Christin.  ad  leg.  Mechlin,  tit.  9.  art.  11.  num.  12.  in  notis. 
Frederic  a  Sande.  de  feud.  Geld,  tract,  tit.  2.  cap.  3.  num.  15. 
Goris.  Advers.  tract.  1.  cap.  8.  nuTn.  4.  8f  seq.  In  which  sense 
is  to  be  understood  what  has  been  observed  by  Groenewegen.  ad 
I.  11.  Cod.  ad  Senatus  Consult.  Vellejan.  See  also  Coren. 
consil.  26. 

§  13.  The  doctrines,  so  carefully  treated  of  by  the  written 
laws  concerning  marriage-gifts,  morning-gifts,  &c.,  have  among 
us  very  little  or  no  place;  but  the  antenuptial  contract,  and  the 
stipulations  made  before  marriage,  must  with  us  be  observed  in 
every  respect;  and  if  no  stipulation  or  contract  has  been  made 
before  the  consummation  of  the  marriage,  the  said  common  law 
of  the  country  applies,  by  which  all  the  property  is  held  in 
common  between  husband  and  wife.*  See  Gudelin.  de  jure 
noviss.  lib.  1.  cap.  8.  vers.  ult.  &  Zypae.  Not.  Jur.  Belg.  tit.  de 
jur.  dot.  Grot.  Introd.  bJc.  2.  ch.  12.  §  11.  12.  Vinn  ad  §  3. 
Instit.  de  Donat.  num.  7.  (A).  Except  only  that  the  jewels  given 
by  the  bridegroom  to  the  bride  on  marriage  or  as  a  morning-gift, 
between  persons  of  rank,  are  considered  and  allowed  as  it  were 
by  a  tacit  stipulation  to  belong  to  the  wife,  especially  if  the 
community  of  property  has  been  excluded.  Consult.  &  Advys. 
vol.  2.  cons.  207.  and  the  wife  receives  her  marriage  property, 
which  she  has  contracted  to  have  free,  with  or  without  the  fruits 
as  it  may  be  actually  found,  and  no  expenses  incurred  by  the 
survivor    during   marriage   are    allowed   to   be    deducted,    even 

*  [A.  and  B.  entered  into  a,  non-  the  fresh  registration.       Ex  parte 

notarial  antenuptial  contract  before  Purchase  and  Wife,  3.  S.  C.  84.  Cf. 

the   magistrate   of    Simon's    Town.  Twentyman   vs.    Hewitt,    1    Menz. 

The  Supreme  Court  ordered  a  nota-  156.     In  re  Moolman,  1  S.  C.  25 ; 

rial   deed   to   be  entered  into   and  Ex  parte  Orford,  1920.  C.  P.  D.  367. 

executed,    embodying  the   terms   of  Tb.] 

the  irregular  antenuptial  contract,  (fc)  With  respect  to  Dowry  (JDoua- 

such  deed  to  have  all  the  effects  of  rien)  see  Mr.  E.  van  Zurck  in  God. 

an  antenuptial  contract,  except  as  and  Mr.  van  der  ScheUing  in  the 

to   creditors  who   became   such   be-  note  thereon,  pag.  m.  237. 
tween  the  date  of  the  marriage  and 
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although  they  were  made  for  the  improvement  of  the  property, 
or  the  recovery  of  the  fruits.  Neostad.  de  'pact,  antenuft.  observ. 
20.  in  fin. 

§  14.  For  this  reason  also  gifts  and  presents  between  husband 
and  wife  will,  among  us,  be  of  no  effect,  tot.  tit.  D.  ^  Cod.  de 
donat.  inter  virum  ^  uxorem.  But  if  however  a  husband  has 
^iven  anything  to  his  wife,  or  a  wife  to  her  husband,  and 
persisted  therein  until  death,  such  a  gift  as  parta,king  of  the 
nature  of  a  donation  inortis  causa  may  in  this  way  take  effect. 
I.  32.  §  2.  ^  3.  D.  de  donat.  inter  vir.  et  uxor.  I.  25.  Cod.  eod. 
Mantic.  de  ambig.  conv.  lib.  21.  tit.  7.  Grot.  Introd.  bk.  3. 
<:h.  2.  §  9.* 

In  like  manner,  whatever  the  wife  has  expended  on  any  office, 
employment,  or  dignity,  for  her  husband,  remains  effectual,  so 
far  as  it  was  necessary  in  support  of  the  marriage.  Z.  4.  c-um.  seq. 
D.  de  donat.  inter  vir.  ^  luvor. 

Likewise  the  clothes  and  jewels,  which  the  husband  gives  for 
the  attire  and  ornament  of  his  wife,  are  considered  to  have  been 
properly  given  and  received,  so  far  as  they  do  not  exceed  the 
fitness  and  circumstances- of  the  husband,  arg.  I.  18.  I.  40.  ^  seq. 
■eod.  Mantic.  de  ambig.  convent,  lib.  22.  tit.  4.  4"  ***•  6.  Costuy- 
men  of  Antwerp,  cap.  41.  art.  53. t 

*   [Cf.   V.   d.   Keessel.   Th.   486.—  23.   tit.  4.   Lybrechts  Bed.   Vertoog. 

Ta.]  0.   h.   Notaris   Amht.   vol.   1.    ch.   7 

+  [Cf.  Voet.  23.  3.  2.  Mackeldeii  &    8.    Kersteman.       B.     W.    Boek. 

Systema  Juris.   §  529.     See  further  Huwelyhs    Voorwaarden.     Van   der 

on  the  subject  of  Antenuptial  Con-  Keessel.     Th.     227 — 265,     and     De 

tract,   Van  Zutphen.   Neerl.   Bract.  Bruyn.     Opinions    of    Grotius.    pp. 

Huwelyksche    Voorwaarden.      Voet.  141^-67. — Tk.] 
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CHAPTEE  XXV. 

OF  ESPOUSALS.     (^TBOUWBBLOFTEN.) 
[GROT.  I.  5.  §  15  IN  FIN.     GENS.  FOR.  I.  11.] 


Sect. 
1. 


Espousals        defined.  How 

made,  and  of  what  efiect  at 
the  present  day. 

Legal  causes  for  non-observ- 
ance of  such  espousals. 

Whether  a  secret  espousal, 
without  the  knowledge  and 
contrary  to  the  wish  of  par- 
ents, is  valid. 

Account  of  the  suit  between 
Gerard    Bikker,     Sheriff    of 


Sect. 

Muyden,     and    Miss    Alida 

Koninks. 
5.  Of    fraudulent   pretension   of 

means  made  in  bad  faith  by 

the  bridegroom. 
5.  Of    elopement   and    licentious. 

conduct    by    either    of     the 

parties. 

7.  Of  natural  defect,  subsequent 

mutilation,  or  deformity. 

8.  Of  prescription. 


§  1.  Espousals  (Trouwheloften)  are  a  mutual  agreement  and! 
promise  of  a  future  marriage.  I.  1.  D.  de  sponsalib.  SucJhi  a 
promise  is  confirmed  and  ratified  lite  all  other  transactions  which 
are  completed  by  mutual  consent;  Z.  2.  D.  eod.  and  is  mostly- 
confirmed  by  a  token  on  both  sides,  generally  by  a  piece  of  money 
or  a  coin  of  uncommon  value,  which  is  called  a  marriage  penning.. 
arg.  I.  5.  Cod.  de  sponsalib.  But  this  is  not  essential,  for  the- 
betrothal  will  be  good  without  it,  and  -by  production  of  it  the 
promise  of  marriage,  in  the  absence  of  further  evidence  or  proof, 
will  not  be  admitted.  A  promise  of  marriage  has  at  the  present 
day  this  effect,  that  we  may  not  recede  from  it  without  the  con- 
sent of  our  betrothed,  but  must  perform  such  promise  or  agree- 
ment, and  the  promised  marriage  must  be  consummated,  the 
unwilling  party  being  compelled  thereto  by  inlprisonment  and 
confinement.  Everhard.  consil.  178.  nuTn.  7.  cum.  seq.  Christ, 
tiol.  3.  decis.  124.  n.  44.  Zanch.  de  Tnatrimonio.  lib.  1.  disput. 
29.  nuTn.  4.  Gutier.  de  jurament.  conjirTn.  part.  1.  cap.  51. 
num.  4.  Perez,  ad  tit.  Cod.  de  spousal,  num.  9.  10.  Especially 
where  a  young  woman  has,  after  a  promise  of  marriage,  been 
seduced  or  become  enceinte,  as  was  held  by  the  magistrates  of 
Leyden  in  April  1655,  between  Daniel  Bateman  and  Elizabeth 
van  der  Wyde,  in  which  sentence  expressly  appears  this  clause : 
"  The  magistrates  having  first  heard  the  evidence  of  the  plaintiff 
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that  she  liad  been  seduced  by  the  defendant,  and  that  she  doubted 
whether  she  was  not  pregnant  in  consequence  thereof,  condemn 
.the  defendant  to  marry  the  plaintiff  in  facie  ecclesiae,  Sfc."  So 
that  if  a  person  be  condemned  to  marry  a  young  woman  seduced 
or  impregnated  by  him,  he  will  not  be  heard  in  appeal  against 
such  decree  after  expiration  of  the  time  for  appeal  (Jatalia  a'p'pel- 
lationis).     Neostad.  suprem.  Cur.  Holland,  decis.  52.* 

§  2.  IJnless  a  legal  cause  for  departing  (from  such  promise) 
should  intervene,  or  a  minor,  for  certain  reasons,  should  be 
relieved  against  it  beneficio  restitutionis  in  integruTn;  and  what 
these  reasonable  and  legal  causes  are,  is  generally  treated  of  by 
the  DD.  ad  I.  d.  Cod.  de  sponsalib.  See  Zanch.  de  matrimonio. 
lib.  1.  disput.  48.  Gutier.  tract,  eod.  cap.  24.  cum  seq.  Mantica. 
de  ambig.  convent,  lib.  3.  tit.  17.  Menoch.  de  arbitr.  jud.  cos. 
455.     Christin.  vol.  3.  deds.  124.  num.  3.  cum.  seq. 

§  3.  With  us  the  principal  reasons  for  not  observing  espousals 
are,  first.  If  a  son,  although  he  be  of  age,  has  given  a  secret 
promise  (of  marriage)  without  the  knowledge  of  his  parents,  he 
cannot,  at  the  present  day,  be  very  well  compelled  to  perform  his 
promise,  against  the  will  of  his  parents,  if  he  prefers  to  obey 
them.  Zanchez.  de  matnmonio.  lib.  1.  disputat.  13.  nuTn.  1. 
As  has  been  often  decided,  and  now  recently  held  by  the  Supreme 
Court  in  the  case  of  Gerard  Bikker,  Sheriff  of  Muyden,  assisted 
by  his  father  Andries  Bikker,  old  Burgomaster  of  the  town  of 
Amsterdam,  plaintiffs  in  Appeal,  contra  Alida  Koninks,  on  the 
27.  May,  1651.  But  (as  to  the  question)  whether  the  bare 
opposition  of  the  parents  would  be  sufficient,  without  their  being 

*  [By  the  civil  law  sponsalia  or  such  a  law  is  apparent.       A  man 

espousals  gave  no  right  of  action  for  may  be  ordered  to  marry  a  woman, 

performance  of  the  marriage.  Mac-  and  immediately  after  the  marriage- 

heldeii  Systema  Juris.  §  504.     But,  ceremony  he  may  desert  her,  thereby 

as  stated  in  the  text,  the  unwilling  frustrating  the  very  object  of   the 

party  could  by  Roman-Dutch  law  marriage.     Accordingly  by  order  in 

be  judicially  compelled  to  enter  into  Council  a.d.   1838,    §§   19.   20.   this 

the  marriage.       Hence  in  the  year  right  of  action  for  due  completion 

1832  the  Supreme  Court  of  the  Cape  of  the  promise  of  marriage  has  been 

Colony    decreed   that   a    defendant,  abolished  at  the  Cape  of  Good  Hope, 

who,   after  a  promise  of  marriage,  and  likewise  in  the  Transvaal  by 

had  carnal  knowledge  of  the  plain-  Ordinance  No.  3.  of  1871.  §  17.  An 

tiff,  should  marry  her  in  facie  eccle-  action    for    damages    for   breach   of 

siae.       Joosten  vs.    OroVbelawr.    1.  promise  of  marriage  is. now  the  only 

Menz.  Rep.  149.     The  absurdity  of  remedy  left  to  a  complainant. — Tb.] 
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required  to  give  any  reasons,  and  whether  it  can  be  extended  so 
far  that  the  promissor  will  he  freed  and  released  therefrom  in  foro 
conscientiae,  as  it  is  said;  or  whether  he  can  thereby  engage  him- 
self in  the  meantime  to  a  third  person,  this  would  be  unreason- 
able and  contrary  to  the  canon  law,  to  which  at  the  present  day 
we  attach  great  weight  in  matrimonial  causes.  In  like  manner 
the  words  of  the  said  decision  also  intimated  that  thereby 
the  said  Miss  Koninks  was  ordered,  not  entirely,  but  for  the 
present,  not  to  avail  herself  of  the  said  promise  of  marriage.  In 
which  case  there  were  also  several  points  of  interest,  it  being  the 
subject  of  conversation  throughout  almost  the  whole  country;  and 
among  the  Doctors  of  the  law  a  sharp  controversy  arose  whether, 
{just  as  in  the  case  of  minors,  clandestine  and  secret  promises 
made  without  the  consent  of  parents,  even  although  supported 
by  an  oath,  are  heneficio  restitutionis  integrum  entirely  set  aside, 
annulled  and  declared  invalid,  so  that  no  right  can  in  any  wise 
arise  therefrom,  of  which  several  examples  have  repeatedly 
occurred),  the  same  is  also  to  be  understood  in  like  manner  of 
majors,  and  (such  promise)  would  ipso  jure  be  void?  To  state 
here  their  reasons  would  take  up  too  much  time ;  I  shall  however 
mention  the  circumstances  of  the  said  suit  and  of  what  it  chiefly 
consisted,  so  far  as  I  have  been  able  to  ascertain  the  same. 

§  4.  The  circumstances  of  the  said  case  were  as  follows :  The 
said  Gerard  Bikker  had  paid  his  addresses  for  a  long  time  to  Miss 
Alida  Koninks,  and  had  bound  himself  to  her  as  well  verbally  as 
by  many  letters  in  writing,  and  lastly,  on  the  16th  of  June,  1648, 
(when  he  attained  the  age  of  twenty-five)  had  again  bound  him- 
self to  her  by  oath  and  marriage  promise  in  writing,  which 
promise  was  again  repeated  by  him  and  confirmed  on  the  first  of 
May  1649,  by  a  deed  written  and  subscribed  by  himself,  when  he 
was  not  only  past  twenty-six  years  of  age,  but  had  also  obtained 
the  office  of  Sheriff  of  Muyden.  In  which  last  deed  he  acknow- 
ledged and  declared,  "  that  although  his  father,  in  the  year  1649, 
had  made  him  subscribe  a  certain  document,  purporting  that  he 
had  acknowledged  that  he  promised  to  marry  no  one,  and  that  he 
was  making  love  to  no  one,  and  that  he  would  not  do  it  without 
the  consent  of  his  parents,  &c. ;  that  the  said  document,  however, 
was  executed  out  of  respect  for  his  father,  but  not  from  his  own 
free    will,    and    consequently    that    he,    before    God    and    his 
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conscience,  is  bound  to  fulfil  his  said  marriage  promise,  and 
understands  that  his  parents  could  not,  nor  ought  to  prohibit  the 
marriage  with  her,  as  he,  at  the  time  he  made  his  said  promise, 
was  of  age,  and  therefore  considers  the  said  act,  made  and  sub- 
scribed out  of  respect  for  his  father,  as  null  and  void,  and  revokes 
and  annuls  the  same  so  far  as  it  may  be  necessary;  and" that  he 
again  and  anew,  upon  the  honour  and  probity  of  his  office  of 
sheriff,  and  instead  of  a  solemn  oath,  does  make  his  promise  of 
marriage  to  her  the  said  Alida  Koninks,  with  this  addition, 
namely,  that  within  a  few  days,  and  when  she  pleases,  he  will 
commence  the  fulfilment  of  the  aforesaid  marriage  promise,  and 
with  her  enter  into  the  said  intended  state  of  matrimony,  accord- 
ing to  the  solemnities  of  the  Statutes  and  customs  in  use  in  these 
countries,  whereto  binding  himself,  &c."  And  he  subsequently 
persevered  therein  in  several  letters,  always  calling  her  his  dear, 
his  dearest,  his  well-beloved,  his  wife,  and  his  future  lady 
(drostinne) ;  and  in  token  of  irrevocable  confirmation  thereof,  they 
both  received  the  Lord's  Supper  at  Amsterdam,  at  one  and  the 
same  table,  and  in  the  said  mutual  determination. 

Nevertheless,  in  consequence  of  the  advice  of  his  father  as  it 
seems,  in  his  name,  and  with  the  assistance  of  his  parents,  in 
August  1649,  he  addressed  himself  to  the  provincial  Court  of 
Holland  and  obtained  from  the  same  a  certain  order  whereby  the 
said  Alida  Koninks  was  summoned  before  the  commissioners  bf 
the  said  court,  and  on  the  day  appointed,  a  suit  was  commenced 
against  her,  to  have  the  said  promise  of  marriage  existing  between 
him  and  her  declared  null  and  void,  and  she  prohibited '  from 
availing  herself  of  it  against  him,  for  the  purpose  of  compelling 
him  by  virtue  thereof  to  marry  her  or  to  prevent  his  entry  into 
matrimony  with  another  lady ;  as  the  said  promise  of  marriage 
was  made  without  the  knowledge  and  against  the  will  of  his 
parents,  and  therefore  ought  to  be  considered  as  clandestinely  and 
unlawfully  made;  and  since  the  consent  of  parents  is  not  only 
required  to  a  legal  marriage  out  of  respect  but  necessarily  per 
DD.  Comm.  that  it  would  be  in  his  power  to  deviate  and  recede 
therefrom,  without  her  being  entitled  to  any  action  on  that 
account  to  compel  him  to  fulfil  his  promise. 

In  reply  it  was  alleged,  on  the  side  of  Miss  Alida  Koninks, 
that  similar  promises  of  marriage  having  been  made  by  a  person 
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of  age  after  so  many  years'  intercourse,  out  of  his  free  will  and 
conscience,  and  having  been  confirmed  in  such  an  uncommon 
way,  could  not  be  reckoned  as  a  clandestine  marriage  promise, 
and  much  less  as  an  improper  one,  and  that  neither  for  him  nor 
for  his  parents  any  reason  could  be  available  to  recede  therefrom, 
nor  could  she  be  deprived  of,  or  hindered  in,  her  right  in  conse- 
quence of  their  refusal  to  have  the  same  fulfilled,  either  in  law, 
or  according  to  the  practice  of  these  countries.  And,  on  her  side, 
not  only  was  a  contrary  conclusion  taken,  but  it  was  also  prayed 
on  a  claim  in  reconvention,  "  that  the  said  Gerard  Bikker  should 
be  condemned  upon  honourable  and  reasonable  terms,  at  the  dis- 
cretion of  the  Court,  to  proceed  to  the  fulfilment  of  his  said 
promises,  and  to  marry  her  in  facie  ecclesiae  according  to  the 
Statutes  and  customs  of  these  countries;  and  that  his  parents, 
so  far  as  it  would  be  necessary,  should  be  condemned  to  allow  and 
suffer  it."  In  consequence  hereof,  the  Provincial  Court  on  the 
3rd  June  1650,  by  a  definitive  sentence,  rejected  his  demand  in 
convention,  and  condemned  him  in  reconvention  to  marry  her  in 
facie  ecclesiae,  upon  honourable  and  reasonable  terms,  at  the  dis^ 
cretion  of  the  Court;  and  decreed  that  his  parents,  so  far  as  it 
would  be  necessary,  should  allow  and  suffer  the  same.  But  the 
said  case  having  been  brought  in  Appeal  into  the  Supreme  Court, 
it  was  taken  into  further  consideration  upon  the  declaration  of 
the  said  Gerard  Bikker  setting  forth  "  that  as  his  parents,  having 
obtained  knowledge  of  the  above  case,  had  plainly  informed  him 
that  they  (for  several  important  reasons  with  which  he  Gerard 
Bikker  was  not  acquainted)  previously  considered  themselves 
greatly  insulted,  and  would  never  allow  the  said  marriage,  he  had 
resolved  to  please  his  parents  therein,  and  therefore  to  remove 
the  cause  which  offended  them ;  declaring,  that  he  does  not  intend 
nor  would  do  anything  in  similar  cases  which  would  displease 
his  parents,  &c."  "Whereupon  the  sentence  of  the  said  Provincial 
Court  was  reversed  by  the  Supreme  Court  on  the  27th  May  1651 : 
which,  taking  into  consideration  very  strictly  the  paternal  power 
and  the  respect  due  to  the  same,  and  doing  justice  anew,  pro- 
hibited the  said  Miss  Alida  Koninks  from  availing  herself  of  the 
marriage  promises  (both  written  and  verbal,  mentioned  in  the  suit 
more  fully)  in  such  manner  as  to  compel  him  by  virtue  thereof 
to  marry  her  against  his  will  and  against  the  consent  of  his 

E.D.L. — II.  ■'^^ 
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parents,  rejecting  for  the  present  tlie  further  demand  and  con- 
clusion of  both  parties,  as  well  in  convention  as  in  reconvention, 
made  before  the  said  Provincial  Court.  But,  as  the  said  Gerard 
Bikker  and  his  parents  were  not  satisfied  with  this  decision  and 
were  specially  endeavouring  to  have  the  said  promise  of  marriage 
entirely  annulled  and  declared  void,  in  order  that  he  might  not- 
withstanding enter  into  matrimony  with  another  without  impedi- 
ment, he  prayed  for  an  interpretation*  of  the  said  sentence,  viz. 
that  the  Court  should  declare  him  to  be  at  liberty  (with  the 
consent  of  his  parents)  to  marry  another;  and  that  she,  the  said 
Alida  Koninks,  should  not  be  at  liberty  to  prevent  it,  nor,  after 
the  death  of  his  parents,  to  compel  him  to  marry  her  by  virtue 
of  the  said  promises;  and  it  was  interpreted  and  declared  on 
the  13th  March  1652,  that  if  his  parents  persist  until  their  death 
in  their  dislike  and  opposition  to  his  marriage,  and  if  he  himself 
persists  until  and  even  after  the  said  death  of  his  parents  in  his 
respect  and  obedience  to  them,  that  he  should  not  be  liable  to  be 
constrained  by  virtue  of  the  said  promise  of  marriage,  either 
during  the  lifetime  or  after  the  death  of  his  parents,  to  marry 
her  in  facie  ecclesiae,  but  that  if,  either  during  the  lifetime  or 
after  the  death  of  his  parents,  he  should  wish  to  enter  into 
matrimony  with  any  other  woman,  the  said  Alida  Koninks  would 
be  at  liberty  (as  well  upon  this  as  upon  the  former  decree)  with- 
out hindrance  to  oppose  such  marriage;  he  and  his  parents 
reserving  the  defence  and  maintenance  of  their  right  against  her. 
In  this  interpretation  the  obedience  and  respect  due  to  parents, 
and  their  refusal  and  dislike,  were  maintained  in  a  very  strict 
sense,  so  that  on  that  account  he  was  not  to  be  compelled,  but  not 
on  account  of  his  personal  concern  itse^ ;  nor  could  he  be  released 
entirely  from  the  promises  made  by  him,  and  under  that  cover  be 
allowed,  notwithstanding  the  same,  to  enter  into  matrimony  with 
another. 

But  as,  in  the  said  interpretation,  the  further  right  of  the  said 
Alida  Koninks  was  not  fully  pointed  out  to  her,  but  only  that  she 
(with  respect  thereto)  was  left  unprohibited  and  at  full  liberty  to 
state  her  objections,  the  said  Gerard  Bikker  and  his  parents 

*  ^Interpretation.     We  have  here  authentic  interpretation  to  charters, 

an  instance  of  authentic  interpreta-  grants  and  laws.     See  Appendix  to 

tion    by   the   Judicia/ry.     But  the  vol.  1.  p.  487. — Tb.] 
States  or  Prince  also  at  times  gave 
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reserving  their  right  to  defend  themselves;  so  the  said  Gerard 
Bikker,  in  May  1652,  addressed  himself  for  the  third  time  to  the 
Supreme  Court,  and  prayed  by  petition  that  it  should  be  declared 
by  supplementary  order  that  if  he  happens  to  resolve  to  marry 
another,  he  should  be  at  liberty  to  do  it ;  and  that  she  would  not 
be  at  liberty  to  prohibit  the  same,  &c. ;  ascribing  a  wrong  effect 
in  his  allegation  to  the  said  clause  "for  the  fresent,"  namely, 
that  it  was  only  to  be  understood  until  by  the  Court  it  should 
be  decided  otherwise  or  subsequently,  and  without  any  other 
intention;  and  if  she  means  to  have  any  reason  to  the  contrary, 
that  she  would  be  obliged  to  allege  the  same  within  a  certain 
time  after  notice  was  given.  Whereupon  the  contrary  having 
been  alleged  by  her,  and  among  other  things  that  the  aforesaid 
clause  "for  the  present,"  as  she  hoped,  only  meant  until 
the  death  of  his  parents,  and  at  all  events  could  not  be  further 
interpreted  to  his  benefit,  excepting  that  he  should  not  be  at 
liberty  to  marry  another  against  her  will  and  consent,  so  long  as 
she  remained  unmarried,  and  should  behave  herself  honestly  and 
blameless;  and  she  further,  taking  a  contrary  conclusion,  prayed 
in  reconvention  that  by  decree  of  the  Supreme  Court  it  should  be 
declared  that  he,  by  virtue  of  his  frequent  promises  of  marriage, 
was  obliged  to  enter  into  the  state  of  matrimony  with  her,  and 
that  he  therefore  should  be  condemned  (in  case  he  wishes  to 
marry)  that  he  would  not  be  at  liberty  to  do  so  with  anyone 
else  but  with  her,  by  virtue  or  in  consequence  of  the  said 
promises.  And  thereupon  the  case  was  reciprocally  contested  in 
writing,  and  the  proceedings  being  completed,  the  aforesaid 
plaintiff's  prayer  was  rejected  on  the  23rd  February  1655,  with 
compensation  of  costs ;  and  in  the  meanwhile  first  the  mother  and 
afterwards  the  said  Andries  Bikker,  the  father  of  the  said  Gerard 
Bikker,  died,  who  it  was  said  disinherited  the  said  Gerard  Bikker 
by  last  will  in  case  he  should  break  the  .promise  of  his  obedience 
made  to  him,  or  should  at  any  time  happen  to  marry  the  aforesaid 
Miss  Alida  Koninks. 

Thereupon  the  case  having  been  again  recommenced  by  the 
said  Gerard  Bikker,  after  his  father's  death,  in  revision,  as  he 
did  not  like  to  remain  unmarried,  and  for  the  present  could  not 
resolve  to  enter  into  matrimony,  against  his  father's  declared 
will  and  his  promised  obedience,  with  the  said  Alida  Koninks, 
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and  (as  lie  wished  then  to  explain  it)  being  desirous  to  satisfy 
his  conscience  and  his  father's  will,  prosecuted  the  case  to  the 
utmost;  and  thereupon  also,  under  the  clause  of  relief,  on  the 
side  of  the  said  Alida  Koninks,  a  prayer  being  made  for  revision 
(inasmuch  as  the  decree  of  the  Provincial  Court  was  not  fully 
confirmed),  it  was  at  last,  on  account  of  the  serious  consequences, 
taken  into  consideration  that  by  similar  means,  under  cover  and 
secret  understanding  with  one's  parents,  through  such  mere 
dissent,  without  the  required  legal  reasons,  the  children  of  many 
honest  people  would  be  liable  to  be  deceived  and  misled,  contrary 
to  the  meaning  of  the  third  article  of  the  political  ordinance, 
"  but  if  the  parents  ajtpear  and  so  forth,"  it  was  understood  and 
declared  in  revision,  on  the  23rd  February  1656,  by  the  Supreme 
Court  and  my  Lords  and  Doctors  of  law,  William  Goes,  Jacob  van 
der  Graaf,  and  Adrian  van  Almonde,  Counsellors  in  the  Pro- 
vincial Court,  Arent  van  der  Dussen,  counsellor  and  pensionary 
of  the  town  of  Delft,  Johan  van  Wevelichoven,  counsellor  and 
pensionary  of  the  town  of  Leyden,  Cornells  van  der  Dussen,  coun- 
sellor and  pensionary  of  the  town  of  Schiedam,  and  Nicholas 
Raad,  burgomaster  of  the  town  of  Hoorn,  that  the  said  sentence 
of  the  Supreme  Court  of  the  27th  May  1651,  and  the  interpreta- 
tion of  the  said  sentence  which  followed  thereupon  on  the  23rd 
March  1652,  were  erroneous ;  and  that  the  Court  annulled  the  said 
sentence  with  the  subsequent  interpretation;  and,  correcting  the 
errors  found  therein,  the  Court  declared  that  the  defendant  was 
not  aggrieved  by  the  sentence  of  the  Provincial  Court,  pro- 
nounced as  well  in  convention  as  in  reconvention,  on  the  3rd  July 
1650,  with  compensation  of  costs :  the  condemnation  contained 
also,  that  he  should  marry  the  said  Miss  Alida  Koninks  upon 
honourable  and  reasonable  terms,  at  the  discretion  of  the  Court, 
in  facie  ecclesiae,  and  so  forth;  and  the  said  Gerard  Bikker,  in 
compliance  therewith,  on  the  14th  May  1656,  married  her  in  the 
church  at  Muyden. 

§  5.  Secondly,  a  daughter  has  legal  cause  to  retract  her 
promise,  where  the  bridegroom,  having  promised  a  large  sum  of 
money  on  marriage,  is  afterwards  on  the  contrary  found  to  be 
burdened  with  many  debts,  in  which  case  he  will  in  vain  claim 
the  performance  of  a  promise  by  one  with  regard  to  whom  he  has 
not  kept  his  own  word.  cap.  de  illis  2.  extr.  de  condit.  apposit.  de 
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spousal,  cap.  frustra.  75.  de  Reg.  Jur.  in  6.  or  where  the  father 
of  the  bridegroom  has  in  the  meantime,  pending  the  promise, 
become  bankrupt,  as  was  decided  by  the  Court  of  Holland.  See 
Papegay.  pag.  mihi  39.  ^  seq. 

§  6.  Thirdly,  if  one  of  the  (intended)  spouses  has,  pending  the 
espousals,  eloped  with  some  one  else,  the  other  may  freely  retract 
the  promise  made  to  marry  another,  cap.  quemadmodum  25.  eatr. 
de  jurejurand.  Zanch.  de  matrimonio .  lib.  1.  disput.  57.  &  65. 
nuTn.  9. 

§  7.  Fourthly,  where  after  the  espousals  one  of  the  contracting 
parties  is  found  through  natural  defect  to  be  incapable  of  pro- 
creation. I.  10.  cum.  auth.  seq.  Cod.  de  repud.  I.  39.  §  1.  D.  de 
jure  dot. ;  or  has  become  maimed  or  disfigured  through  sickness 
or  disease.     See  Zanch.  de  matrimonio.  lib.  1.  disput.  57.  num.  4. 

§  8.  Fifthly,  the  right  of  espousals  ceases  through  prescrip- 
tion. As  where  one  of  the  parties,  having  been  properly  required 
to  perform  his  promise,  has  for  more  than  two  years  neglected  to 
do  so ;  in  which  case  we  understand  that  if  the  other  subsequently 
enters  into  a  promise  of  marriage  with  some  other  person,  the 
first  promise  will  be  broken  and  annulled.  I.  2.  Cod.  de  sponsalib. 
Except  where  he  was  abroad  or  prevented  by  sickness  or  other 
necessity,  in  which  case  the  time  is  extended  to  three,  four,  or 
more  years,  according  to  circumstances.  I.  pen.  D.  de  sponsalib. 
junct.  I.  2.  Cod.  de  repudiis.  Further  and  other  grounds  of 
receding  from  and  annulling  (a  promise  of  marriage)  may  be  seen 
in  Zanch.  de  Tnatrimonio.  lib.  1.  disputat.  48.  ^  seq.  usque  ad  fin. 
Gutier.  eod.  cap.  24.  cum  seq.  Mantica.  de  ambig.  conven. 
lib.  3.  tit.  17.  Menoch.  de  arbitr.  jud.  cas.  455.  Christin. 
vol.  3.  decis.  124.  num.  3.  cum  seq.  (a). 

(a)  Add.  Voet.  ad  tit.  Digest,  de  church    or   before    the    magistrates, 

sponsal.   (lib.  23.   tit.   1.),   Brouwer  within  one  month  from  the  date  of 

de  jure  connuh.   I.   1.   c.   1.    et  seq.  the  last  publication,    or  to  appear 

and  vol.  1  of  these  commentaries,  p.  within    this    said    time    before    the 

109.  in  notis.     Further,  with  refer-  commissioners  to  shew  reasons,  &c." 

ence  to  what  the  Author  mentions  Among  which  reasons,   according  to 

here  in  the  text,   it  is  provided  by  a  resolution  of  their  High  Mighti- 

the  24  Art.  of  the  Ordonn.  for  the  nesses  of  the  year  1755,  may  also  be 

commissioners  of  matrimonial  causes  reckoned  the  profession  of  the  Rom- 

of  the   town  of  Amsterdam,    anno  ish   faith,    which   I  have   discussed 

1754,  that  "  all  persons  whose  banns  more    fully    in    my    treatise,     Ver- 

have  been  published  shall  be  obliged  handeling  aangaande  den  onth.  van 

to  solemnize  their  marriage  in  the  echt  ter  zake  van  confinement,  p.  57. 
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CHAPTEE  XXVI. 


OF  MANDATE. 


[GROT.  III.  12.] 


Sect, 

1. 

'2. 


Mandate  defined. 

Is  either  general  or  special. 

3.  Of  the  taking  of  an  oath  and 

transfer  of  immoveable  pro- 
perty, and  how  the  mandate 
is  to  be  executed  in  such  a 
case. 

4.  It   is  either  simple,   or  with 

full  power  to  do  everything 
necessary  to  the  matter. 

5.  Express  or  tacit. 


Sect. 

6.  Who  may  give  and  receive  a 

mandate. 

7.  Of  what  matter  there  may  be 

a  mandate. 

8.  9.  Of   the  obligation   and  re- 

sponsibility   of    the    person 
receiving  the  mandate. 

10.  Of  the  liajjility  of  the  person 

giving  the  mandate. 

11.  When  the  mandate  and  autho- 

rity cease. 


§  1.  Mandate,  or  authority,  is  a  transaction  whereby  any  one 
accepts  a  commission  to  execute  something  for  another,  without 
stipulating  for  any  remuneration.  I.  1.  8f  tot.  tit.  D.  Sf  Cod. 
Mandati;  as  for  instance  a  commission  to  huy  or  sell  something 
for  another,  or  to  transact  some  business  or  other  for  him, 
which  begets  a  grateful  acknowledgment  at  discretion,  but  not 
any  debt.  I.  6.  in  fr.  D.  mandati. 

§  2.  Mandate  is  either  general  of  all  kind  of  things,  and  of 
whatever  may  occasion  it;  or  of  some  thing  in  particular.  I.  1. 
§  1.  I.  60.  D.  de  procurator.  I.  11.  §  ult.  D.  de  pignorat.  act. 
Especially  of  things,  which  on  account  of  their  special  execution, 
are  not  considered  to  be  included  under  a  general  mandate ;  as  for 
instance  to  adiate  or  repudiate  an  inheritance  or  take  possession. 
I.  25.  §  5.  D.  de  acquir.  hereditat.  tit.  D.  de  acquir.  vel.  amitt. 
possess,  to  sell  and  deliver  any  property.  I.  63.  D.  de  procuratorih . 
to  grant  a  discharge.  I.  28.  D.  de  pact,  to  enter  into  a  contract. 
I.  13.  D.  eod.  I.  7.  Cod.  de  transactionib .  to  take  an  oath.  I.  17. 
§  ult.  D.  de  jurejurando,  and  the  like.  These  cannot  be  executed 
without  special  authority,  unless  the 'agent,  before  confirmation. 
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has  taken  the  matter  upon  himself,  and  the  confirmation  after- 
wards followed  thereon,  in  which  case  the  transaction  will  be 
good,  just  as  if  the  principal  had  in  the  first  instance  authorized 
it  to  be  so  done.*  I.  ult.  Cod.  si  Tnajor.  fact.  rat.  hah.  S(  ihi  DD. 
I.  ult.  Cod.  ad  Senatus  consult.  Macedon.     I.  60.  D.  de  Reg.  Jur. 

%  3.  And  with  reference  to  things,  the  execution  of  which 
requires  any  solemnity  or  necessary  observance,  another  can 
receive  no  authority,  unless,  together  with  the  mandate,  the  said 
solemnity  and  observance  are  performed.  As  in  the  case  of 
taking  an  oath  to  swear  in  the  name  and  conscience  of  another, 
which  mandate  is  not  complete  unless  the  principal  has  first 
himself  properly  taken  the'  said  oath,  which  must  appear  from 
the  power,  whereupon  the  agent  may  then  take  the  oath.  See 
Carpzov.  dejln.  forens.  fart.  1.  constit.  12.  dejin.  12.  Berlich. 
fart.  1.  conclus.  29.  num.  24.  As  is  also  held  by  many,  that  the 
powers  of  attorney  to  pass  transfer  of  immoveable  property  must 
be  made  before  the  Court,  and  that  an  execution  before  a  notary 
and  witnesses  is  not  sufficient,  because  the  transfer  itself  requires 
such  (judicial)  execution.  Accordingly  it  is  provided  by  the 
119th  Statute  of  the  town  of  Leyden,  "  that  no  deeds  of  transport, 
transfer,  or  mortgage  of  immoveable  property  shall  be  sealed  by 
the  magistrates  upon  any  powers  of  attorney,  other  than  those 
which  have  been  executed  and  passed  before  the  Courts  of  towns, 
villages,  or  boroughs  having  jurisdiction  to  witness  the  selling 
of  transfers,  alienations,  or  hypothecations  of  immoveable 
property." 

§  4.  General  mandate  is  either  simple,  by  which  the  agent  is 
only  authorized  to  transact  all  the  principal's  business,  I.  60. 
I.  63.  De.  de  frocurator.  or  has  the  additional  clause,  to  act  freely 
in  all  his  business  and  to  do  everything  which,  if  the  principal 
had  been  present,  he  could  or  might  himself  have  done.  I.  58.  8f  d. 
I.  60.  D.  de  frocurator. 

§  5.  Further,  mandate  is  either  express,  whether  verbal  or  in 
writing.  I.  1.  §  1.  D.  mandati.  I.  25.  D.  de  acq.  hered.;  or  tacit 
and  arising  from  conduct,  as  if  I,  being  present,  knowingly  allow 
another  to  transact  my  affairs.  I.  6.  §  2.  I.  18.  I.  53.  D.  mandati. 
Mandate  again,  whether  general  or  special,  is  either  of  judicial 

*[Omnis  ratihabitio  retrotrahitur,  et  priori  mandate  aequiparatnr. — Tr.] 
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matters,  tit.  D.  de  procurat.  of  which  we  will  treat  in  its  proper 
place;  or  of  things  extra-judicial  and  ordinary  business.  I.  33. 
in  pr.  Sf  I  1.  D.  de  procurat.  of  which  we  are  properly  here 
treating. 

§  6.  All  persons  who  can  act  freely,  and  effectually  bind  them- 
selves, may  give  or  receive  a  mandate.  I.  12.  §  .6.  I.  39.  D.  de 
ohligat.  Sf  act.  [c/.  Dig.  14.  3.  lex.  7.   §  1.— Tr.J 

§  7.  And  it  may  be  of  all  matters  and  acts,  which  are  honest 
and  not  prohibited  by  the  laws.  I.  6.  §  3.  D.  mandati.  §  7.  Inst, 
mandati. 

§  8.  No  one  is  obliged  to  accept  a  mandate  conferred  upon 
him,  but  having  accepted  it  he  is  bound  to  execute  the  same. 
Z.  22.  §  ult.  I.  27.  §  2.  D.  mandati.  §  pen.  Instit.  eod.  I.  5.  Cod. 
de  ohligat.  8f  act.  whence  a  reciprocal  obligation  arises.  On  the 
part  of  the  agent,  that  he  will  not  exceed  his  authority,  and  will 
execute  the  same  properly  and  faithfully.  §  8.  Instit.  de  Tnan- 
dato.  I.  46.  §  4.  D.  de  procurator.  I.  10.  in  pr.  D.  mandati.  I.  22. 
I.  35.  I.  60.  §  ult.  D.  mandati.  and  if  he  exceeds  his  authority,  he 
will  be  liable  to  make  good  the  loss.  I.  13.  Z.  19.  D.  rem  ratam 
haheri.  without  receiving  any  deduction  or  compensation  for 
expenses  incurred  in  exceeding  his  authority.  Z.  36.  §  2.  D.  m,an- 
dati.  I.  12.  Cod.  eod.  Which  is  to  be  understood  in  this  way,  that 
he  who  does  something,  which  by  implication  belongs  to  the  exe- 
cution of  his  authority,  does  not  exceed  that  authority,  arg.  I.  62. 
Z.  65.  D.  de  procuratorihus,  or  if  he  does  something  else  of  a 
similar  kind,  in  the  doing  whereof  the  principal  is  as  much 
interested  as  in  the  matter  expressed  in  the  mandate  itself.  Z.  ult. 
§  ult.  D.  mandati. 

§  9.  The  agent  may  also  make  over  his  authority  to  another; 
Z.  8.  §  3.  D.  Tnandat.  although  the  mandate  contains  no  power  of 
substitution,  which  is  indeed  generally  expressed,  especially  in 
powers  of  attorney  in  judicial  matters;  except  where  the  execu- 
tion by  the  very  person  to  whom  the  matter  has  been  entrusted  is 
of  material  importance,  or  if  it  be  a  matter  'which  requires  a 
special  mandate,  which,  without  a  power  of  substitution,  cannot 
be  made  over  to  another,  arg.  I.  5.  D.  de  jurisdict.  I.  10.  Cod. 
de  pact.  See  Wurmser.  pract.  tit.  5.  ohs.  1.  num.  1.  Christin. 
ad  leg.  Mechlin,  tit.  1.  art.  25. 
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§  10.  On  the  other  hand,  the  principal  is  bound  to  confirm 
whatever  has  been  done  and  executed  under  his  mandate  (a),  to 
indemnify  the  agent  for  the  charges  expended  by  him  in  the 
execution  of  the  accepted  mandate,  and  to  make  good  to  him  all 
loss  and  interest.  I.  11.  I.  18.  I.  20.  §  1.  D.  mandati.  I.  19.  § 
pen.  T>.  de  negot.  gest.  I.  12.  §  9.  I.  22.  §  2.  I.  26.  §  6.  D.  man- 
dati. I.  23.  in  fin.  de  Reg.  Jur.  and  further  (to  give  him)  a  reason- 
able compensation  for  the  loss  of  his  time  and  trouble.  I.  1. 
Si'  tot.  tit.  D.  de  extraordinar .  cognitionib. 

§  11.  Mandate  ceases,  1st.  as  soon  as  the  commission  has  been 
executed,  so  that  the  principal  is  not  obliged  to  confirm  whatever 
has  been  done  after  that.  I.  13.  D.  de  pact.  I.  86.  D.  de  solut. 
2nd.  By  the  death  of  either  of  the  parties.  §  10.  Instit.  de 
mandato.  I.  26.  §  3.  I.  57.  D.  mandati.  3rd.  By  a  timely  notice 
on  the  part  of  the  agent.  I.  22.  §  ult.  I.  23.  §  2.  D.  mandati. 
or  revocation  by  the  principal,  the  matter  being  still  entire.  I.  12. 
§  penult.  I.  15.  D.  rnandati.  or  by  mutual  release,  arg.  I.  35. 
D.  de  Reg.  Jur.  §  ult.  Instit.  quih.  mod.  tollitur  ohligatio.  (b). 


(a)  Whether  the  principal  is  also 
bound,  where  the  agent  has  exceeded 
the  limits  of  his  authority,  is  a 
matter  of  no  small  contention  among 
the  lawyers,  and  the  almost  uni- 
versal error  made  in  explaining  this 
question  is -that  they  do  not  bear  in 
mind  the  apparent  intention  of  the 
principal  flowing  from  the  nature  of 
the  mandate,  but  always  look  ad  cor- 
ticem  verhmum.  Tlie  following  re- 
ferences are  worthy  of  mention  on 
this  point:  I.  5.  pr.D.  mand.  junct. 
I.  56.  &  52.  D.  de  procurat.  the 
doctrine  of  Henoch,  arbitrar.  Jud. 
cas.  352.  &  Huber.  Heed.  Begtsg. 
p.  405. 

(b)  See  further  Wassenaar 
Practyc.  Not.  cap.  3.  Hoppius  in 
commentario  ad.  Inst,  pag.  700  et 
seq.  acutiss.  Titius.  J.  P.  pag.  501. 
et  seq.  et  cl.  Voet  ad  tit.  D.  Mandati 
vel  contra.  Finally,  it  must  fur- 
ther be  observed  that  many  com- 
mentators under  the  title  of  man- 
date also  treat  of  brokers  (de  Prox- 
enetis),    but    it    would    have    been 


better  to  have  discussed  this  in  a 
separate  chapter.  As  our  Author 
makes  no  mention  of  this  subject, 
and  finding  no  more  suitable  place, 
I  will  here  observe  that  a  broker  is 
a  sworn  and  qualified  person,  who 
inquires  in  all  legitimate  transac- 
tions concerning  the  will  and  inten- 
tion of  the  contracting  parties,  and 
(if  possible)  brings  them  to  an  agree- 
ment, and  closes  the  bargain. 
Budaeus  says,  not  inelegantly,  est 
quasi  conglutinator  hominum  inter 
se  stipulantium  et  spondentium. 
And  if  we  derive  the  word  broker, 
maaJclaar  (vulgo  makelaar,  hut  im- 
properly so),  from  the  verb  klaar- 
mahen  (i.e.  to  make  ready  or 
arrange),  we  will,  I  think,  at  once 
approve  the  definition.  Further,  it 
is  a  general  rule  of  law,  that  a  broker 
is  not  liable  in  a  transaction  in 
which  he  has  acted.  But  this  ad- 
mits of  some  exceptions,  as,  for  in- 
stance, where  he  has  intervened  in 
an  unlawful  matter,  stipulated  for 
usury,  &c.,  or  is  under  suspicion  of 


218 


OF  MANDATE. 


[Bk.  IV. 


fraud.  With  reference  to  the  re- 
mark of  Cepol.  and  others,  "  Trox- 
enetae  abundant  mendaciis  et  in 
ambiguo  praesumuntur  mendaces," 
i.e.  "  brokers  are  full  of  falsehood, 
and  in  case  of  doubt  are  presumed 
to  be  liars;"  we  are  altogether  of  a 
different  opinion,  as  will  be  men- 
tioned hereafter  in  hk.  v.  ch.  20. 
§  12.  With  regard  to  the  case  of 
brokers  in  respect  of  marriages,  the 
decision  of  the  Supreme  Court  of 
21.  October,  1723,  on  the  point  is 
worthy  of  mention,  vid.  Bynker- 
shoek.  quaest.  jur.  priv.  p.  1.  lib.  2. 
cap.  6.*  Brokerage  being  indeed  an 
important  matter  in  a  commercial 
town,  the  magistrates  of  the  town  of 
Amsterdam  have  as  usual  made  sev- 
eral very  wholesome  provisions  and 
regulations  with  respect  thereto, 
among  which,  that  no  broker  shall 
himself  trade,  or  advance  money  in 
trade,  or  have  any  shar^  therein 
(which  not  infrequently  is  the  case, 
to  the  prejudice  of  traders  and  mer- 
chants), nor  may  he  participate  in 
any  brokerage,  provision,  or  profits. 


with  anyone  else  under  any  pretext 
whatever,  either  directly  or  in- 
directly ;  of  which  he  must  at  all 
times  clear  himself  upon  solemn 
oath  before  the  honourable  members 
of  the  Court;  and  if  he  be  found 
guilty  of  any  such  malpractices,  the 
broker  incurs  a  penalty  of  f .  300  for 
a  first  offence,  and  on  the  second 
occasion  a  penalty  of  f .  600,  together 
with  the  loss  of  his  calling.  More- 
over, they  must  report  a  sale  of  im- 
moveable property  at  the  office  of 
the  Secretary,  and  first  have  autho- 
rity to  sell ;  nor  may  they  allow- 
themselves  to  be  employed  in  the 
passing  and  execution  of  abandon- 
ments, insinuations,  and  authorisa- 
tions regarding  the  matter  of  assur- 
ance, as  appears  from  the  handv. 
pag.  212.  512.  1072.  add.  vervolg. 
p.  91.  and  elsewhere.  Begarding 
brokerages  (courtagien)  see  the  list 
in  the  handv.  p.  1681. 

*  [See  note  in  the  Appendix  in 
regard  to  Marriage  Brokerage. — 
Tb.] 
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Sect. 

1.  Exchange  defined,   its  opera- 

tion. 

2.  Of  the  obligation  in  case  of 

acceptance. 

3.  How  to  proceed  in  case  of  non- 

acceptance. 


Sect. 

4.  Of  acceptance  by  a  third  per- 

son  for   the   honour   of   the 
drawer. 

5.  Of  assignation. 


§  1.  Under  mandate  are  also  included  Exchange  and  Assigna- 
tion (a).  Exchange  is  an  agreement  in  use  among  merchants, 
whereby  some  one  engages  to  pay  to  another,  at  a  certain  time 
and  place,  a  sum  of  money  received  by  him  for  a  certain  gain  (6). 


(a)  See  my  note  to  chapter  xiv. 
§  2.  ante. 

(5)  A  distinction  is  very  properly 
made  between  exchange  of  money 
for  another  kind  of  money,  as  to 
which  see  Wagenaar.  beschr.  van 
Amsterdam,  p.  4.  pag.  430.  and  Bill 
of  Exchange  or  Contract  of  Ex- 
change, of  which  the  Author  is  here 
speaking.  This  last  term  denotes, 
according  to  the  peculiar  definition 
of  Monsr.  du  Puis  de  la  Serra, 
L'Art  des  Lettres  de  Change,  cap.  3. 
"  un  contract  du  droit  des  gens 
nomme  de  bonne  fait  parfait  par  le 
seul  consentement,  par  le  quel  don- 
nant  la  valeur  au  Tireur,  le  Tireur 
fournit  a  celui,  qui  le  lui  donne  des 
lettres  pour  recevoir  autant  au  lieu 
convenu."  However,  with  regard 
to  the  words  le  seul  consentement  it 
must  be  observed  that  we  can  never 
proceed  executive  on  the  verbal 
agreement,  without  tie  Bill  of  Ex- 
change, as  is  correctly  laid  down 
against  the  opinion  of  Sprenger  and 
others  by  Franck,  Inst.  Jur.  Camb. 


p.  1.  pag.  55.  Phoonsen,  wisselstyl. 
cap.  1.  §  17.  et  seq.  and  Heineccius, 
Wisselrecht.  2.  cap.  have  treated  of 
the  different  kinds  of  BiUs.  In  this 
contract  there  are  generally  four 
persons,  (a)  the  drawer,  who  gives 
the  Bill  of  exchange,  (b)  the  sender, 
remitter,  or  giver,  who  supplies  the 
value,  (c)  the  drawee  upon  whom 
the  BlLL  is  drawn,  (d)  the  holder  to 
whom  the  payment  is  to  be  made. 
Bills  of  Exchange  are  efiected  either 
by  the  contracting  parties  them- 
selves, or  by  others  duly  authorized 
for  the  purpose,  whether  brokers  or 
others,  conf.  Franck.  d.  tr.  pag.  162. 
Moreover,  the  sender  can  apply  for 
a  sola  of  Exchange,  or  a  prst  and 
second  of  Exchange,  as  he  pleases, 
or  he  may  split  the  given  value  in 
two  or  more  bills,  just  as  it  is 
optional  with  the  drawer  upon  whom 
he  will  draw,  provided  that  he  dis- 
patch the  proper  letter  of  advice 
without  any  delay  to  the  drawee, 
vid.  Phoonsen.  cap.  5.  §  17.  &  22. 
also    in  app.  p.  3  &  4. 
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Whence  a  double  action  arises  (c) ;  one  against  him  upon  whom 
the  Bill  of  Exchange  is  drawn,  arg.  I.  1.  D.  de  pact.  I.  5.  Cod.  de 
obligat.  8f  act.  for  every  merchant  is  bound  to  accept  a  Bill  of 
Exchange  drawn  and  sent  by  one  who  has  the  management  of 
his  affairs.  I.  5.  §  11.  12.  13.  D.  de  institor.  act.  Costuymen 
van  Antwerpen,  cap.  55.  art.  1.  {d).  The  other  against  the 
drawer  of  the  bill  himself,  who  draws  and  assigns  the  same  upon 
some  one  who  accepts  it,  causes  it  to  be  paid,  or  otherwise  makes 
good  any  loss  arising  therefrom.  Z.  1.  2.  D.  de  eo  quod  certo  loco. 

§  2.  For  this  purpose  he  to  whom  a  bill,  drawn  upon  him,  is 
presented,  must  either  accept  the  same  for  payment  or  reject  it. 
arg.  §  11.  Instit.  mandati.  But,  if  he  accepts  it,  he  is  obliged 
to  pay  the  same  on  the  day  mentioned  in  the  bill.  d.  §  11.  Instit. 
inandat.  or  if  he  allows  himself  to  be  sued  upon  it  at  law  without 
making  any  defence,  he  will,  by  reason  of  the  acceptance,  be  con- 
demned by  namptisseTnent  or  provisional  sentence  to  pay  the 
same  under  security  of  having  the  amount  restored  to  him,  if  in 
the  principal  case  it  shall  be  otherwise  decided.*    See  Costuymen 


(c)  We  must  not  understand  from 
this  that  there  are  no  other  or  fur- 
ther actions  applicable  on  this  sub- 
ject, for  the  contrary  is  the  case, 
e.g.  where  the  Bill  is  not  satisfied, 
and  the  holder  has  acted  in  accord- 
ance with  the  bill,  he  will  have  his 
remedy  against  the  person  from 
whom  he  got  the  Bill,  whether  it  be 
the  person  remitting  or  endorser, 
as  well  as  against  the  drawer : 
vid.  Phoonsen,  cap.  19.  §  3.  Hence 
it  also  follows  that  the  holder  will 
be  answerable  for  delay.  Moreover, 
he  who  has  paid  a  bill  supra  pro- 
test, has  an  action  against  the  per- 
son for  whose  honour  he  has  paid 
the  same,  and  against  all  the  others. 
Franck.  I.  1.  §  4.  tit.  8.  §  6.  &  7. 
and  Rota  Genuens.  decis.  6.  quando 
haec  actio  cessat  videre  licet  apud 
Scaccia  tract,  de  commerc.  pag.  389. 
quo  loco  etiam  declarat,  ut  facultas 
solvendi  litieras  supra  protestum 
competat  gradatim  ordine  ihid. 
relato. 


(d)  Conf.  Titii  J.  P.  p.  1283. 

*  [The  doctrine  of  provisional 
sentence  (namptissement)  is  very 
simple.  The  holder  of  a  written 
acknowledgment  of  debt,  such  as  a 
bill  of  exchange,  promissory  note  or 
bond,  is  entitled  by  Roman-Dutch 
practice  to  sue  the  party  liable 
thereon,  without  calling  any  wit- 
nesses. The  mere  production  of  the 
document  is  prima  facie  proof  of 
the  debt,  and  unless  a  good  defence 
is  made  the  court  pronounces  provi- 
sional judgment  merely  against  the 
defendant,  under  security  to  be 
given  by  the  plaintiff,  that  if  the 
defendant  should  proceed  with  the 
principal  case  on  the  merits,  and 
ultimately  prove  successful,  the 
plaintiff  shall  restore  to  him  the 
amount  of  the  provisional  judgment 
with  costs.  '  See  the  introductory 
note  on  provisional  sentence  in 
1  Menzies  Rep.  and  authorities 
there  cited. — Te.] 
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of  Antwerp,  cap.  56.  art.  1.     Costuymen  of  Amsterdam,  cap.  50. 
art.  2.  (e). 

§  3.  But  if  acceptance  be  refused,  the  kolder  of  the  bill  is 
obliged  at  once,  or  within  the  third  day,  to  protest  against  it,  and 
to  demand  legal  indemnification  of  loss  sustained  thereby ;  which 
being  promptly  transmitted  to  the  drawer,  he  will  be  obliged  to 
satisfy  the  Bill  of  Exchange,  together  with  all  loss  sustained 
thereby.  Costv/yTnen  of  Antwerp,  cap.  55.  art.  8.  Costuymen  at 
Amsterdam,  cap.  50.  art.  3.  4.  If  the  said  Bill  of  Exchange, 
having  been  accepted,  is  not  paid  at  the  due  date,  the  said  protest 
and  proof  of  recourse  must  likewise  be  made  promptly,  that  is 
within  eight  or  ten  days,  or  a  certain  short  time  after,  otherwise 
the  holder  will  lose  his  remedy  against  the  drawer  of  the  bill. 
Costuymen  of  Antwerp,  d.  cap.  55.  art.  9.  at  Amsterdam,  d.  cap. 
50.  art.  5.  (/). 


(e)  See  the  manier  van  procederen 
in  the  court  of  the  town  of  Amster- 
dam, anno  1779.  pag.  Ill — 113.  It 
must,  however,  be  observed  here, 
that  the  drawee  is  not  obliged  to 
make  a  simple  or  unconditional  ac- 
ceptance vid.  Phoons.  pag.  81.  Holl. 
consult,  vol.  3.  p.  190.  against  which 
the  holder  may  object ;  but  whether 
an  acceptance  can  also  be  made 
tacitly  is  a  question  of  no  small 
doubt.  Du  Puis  de  la  Serra,  pag. 
38,  mentions  a  decision  where,  agree- 
ably to  the  doctrine  of  Scaccia.  pag. 
383.  it  was  held  that  the  retention 
of  the  bill  by  the  drawee  amounts 
to  acceptance,  and  that  consequently 
in  such  a  case  the  drawee  was  bound 
to  pay  the  bill.  But  if  we  look  at 
the  equity  of  the  matter  we  will  see 
that  a  distinction  ought  to  be  made, 
viz.  whether  the  holder  has  delayed 
to  call  for  the  bill  or  not?  vid. 
Heinec.  pag.  196.  Further,  we  may 
put  the  case  here,  whether  a  partner 
in  a  firm,  or  house  of  business,  and 
who  has  the  management  thereof, 
can  bind  his  copartners  to  payment 
of  a  bill  accepted  by  him  in  the 
usual  name  of  the  firm  ?  and  it  is 
beyond  doubt  that  each  partner  is 


liable  in  solidum  for  payment  of  a 
bill  so  accepted ;  nor  can  it  be  re- 
quired of  the  holder  or  discounter  to 
produce  proof  that  the  cause  whence 
the  bill  originated  appertains  to  the 
partnership.  As  was  understood  in 
this  town  of  Amsterdam  by  a  Turhe, 
21.  March,  1780,  and  the  reasons  for 
the  same  will  be  found  in  du  Puis, 
de  la  Serre,  cap.  8.  n.  1.  &  cap.  10. 
§  1.  &  2.  Savary,  torn.  1.  pag.  117. 
junct.  Titii.  J.  P.  pag.  490.  §  18. 

(/)  With  respect  to  the  due  dat& 
of  Bills,  see  du  Puis,  inf.  d.  tr.  and 
Heinecc.  pag.  59.  Phoonsen,  Wis- 
selstyl.  pag.  108.  In  addition  to 
this  due  date  certain  days  of  grace 
(respytdagen)  are  allowed,  which 
are  generally  in  this  country  six 
days.  See  Heinecc.  pag.  66.  Lastly, 
with  reference  to  the  day  of  pay- 
ment and  protest  of  bills,  reference 
may  be  had  to  the  Handvest.  van. 
Amsteldam.  p.  544.  The  holder  of 
an  accepted  and  endorsed  bill  of  ex- 
change has  by  an  Ordinance  of  this 
town  a  right  of  retention  until  pay- 
ment, see  Phoons.  p.  114.  which 
must  be  made  if  the  bill  mentions 
court-money  in  large  and  current 
money,     and    no    small    coin,     see 


222  OF  EXCHANGE-  AND  ASSIGNATION.  [Bk.  IV. 

This  right  of  drawing  bills  is  so  strictly  observed  among 
merchants,  that  refusal  thereof  puts  the  drawer,  or  the  drawee, 
out  of  credit,  whence  we  conclude  that  they  are  unable  to  pay  or 
have  become  bankrupt. 

§  4.  Therefore,  if  the  bill  is  not  accepted  by  the  person  on 
"whom  it  is  drawn,  a  third  person  may,  for  the  honour  of  the 
drawer,  accept  the  same,  who  through  this  acceptance  is  likewise 
and  to  the  same  extent  bound  as  if  the  bill  had  been  drawn  upon 
him;  provided  that  the  right  against  the  (original)  drawee,  and 
against  whom  the  protest  has  been  made,  and  also  against  the 
drawer,  be  ceded  to  him  in  order  that  he  may  have  his  recourse 
against  them.  wrg.  I.  39.  D.  de  negot.  gest.  %  11.  Instit.  de  man- 
dato.  See  the  Costuym.  at  Antwerp,  cap.  55.  art.  5.  at  Amster- 
dam, cap.  50.  art.  10.  11.  (g). 

[Cloribus,  the  holder  of  a  bill  against  Abraham,  van  der 
Meersche,  presents  it  for  acceptance.  Van  der  Meersche  declares 
his  willingness  to  accept  and  satisfy  the  same  if  the  merchandise 
which  he  expected  from  the  drawer  (after  first  deducting  his  com- 
mission thereon)  should  realize  as  much  as  the  amount  of  the 
bill,  and  if  less,  that  he  would  not  be  liable  by  reason  of  his 
acceptance  to  any  greater  extent;  and  he  wrote  this  conditional 
acceptance  upon  the  bill.  The  goods  having  realized  much  less 
"than  the  amount  of  the  bill,  Cloribus  nevertheless  sued  Yan  der 
Meersche  for  the  whole  amount,  maintaining  that  the  said  con- 
ditional acceptance  was  contrary  to  the  nature  of  a  Bill  of 
Exchange,  and  that  a  bill,  on  whatever  condition  or  limitation  it 
may  have  been  accepted,  must  be  paid  in  full  on  the  due  date. 
The  magistrates  (Schepenen)  held  that  Van  der  Meersche  having 
offered  to  pay  asi  much  as  the  goods  realized  (after  deducting  his 
commission)  was  not  liable  for  more.  2.  August,  1675.  vid. 
Consult.  Sf  Adv.  vol.  3.  cons.  59.     Phoons.  Wisselstyl.  pag.  130]. 

Phoonsen,  cap.  16.    §  15.  according  the  bill  may  be  made  by  the  drawee 

to  the  value  which  obtains   at  the  by  means  of  compensation  where  he 

time  of  payment,   vid.   A.   in  cens.  and  the  holder  are  both  reciprocally 

for.  p.  1.   lib.  4.  cap.  32.  n.  12.  &  (vicissim)  creditor  and   debtor,    see 

ampl.      Schorer.    ad  Tnanuduct.   H.  infra,   ch.   40.    and  by  rescontre  or 

Grot.   I.  1.  p.  10.  n.  17.   unless  ^he  transcription  of  debt  if  the  holder 

kind  of  money  at  the  time  of  con-  consent  thereto,  vid.  Phoons.  d.  cap. 

tracting     the     bill     was     specified.  16.   §  27. 

■Conf.   Or.  Plcth.   vol.  5.   fol.  1641.  (g)    Vid.  Phoonsen,  cap.  12. 
Heinecc.  pag.  354.    The  payment  of 
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§  5.  Assigning,  otherwise  assignation,  is  but  a  mere  pointing 
out,  whicli  is  not  per  se  binding.  I.  21.  D.  de  Novation,  unless  it 
has  also  been  accepted  by  the  debtor  so  pointed  out.  §  3.  Instit. 
quib.  Tnod.  I.  11.  D.  de  Novation,  of  which  more  fully  in  its 
proper  place. 
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CHAPTEE  XXVIII. 

OF  OBLIGATION  EX  QUASI  CONTBACTU. 

[GROT.   III.  26.] 

[CF.  NEGOTIA  GESTA.     GROT.  III.  27.] 


Sect. 

1.  Obligation  quasi  ex  contractu 

defined. 

2.  In   what   it   consists ;    and  of 

undertaking   another's  busi- 
ness. ' 


Sect. 

3.  Of    the    obligation    of    guar- 

dians. 

4.  Of  retraction  in  Rhineland. 


§  1.  Obligation  qiuxsi  em  contractu  embraces  every  transaction 
whereby  one  person  binds  another  without  any  contract,  in  such 
a  way  just  as  if  a  contract  had  been  made.  Inst,  de  ohlig.  quae 
quasi  ex  contr.  nasc. 

§  2.  Such  an  obligation  arises  through  the  undertaking  and 
execution  of  the  affairs  of  another,  whether  a  person  transacts 
the  business  for  an  absent  friend  out  of  friendship  and  without 
any  mandate,  §  1.  Inst,  de  ohlig.  qua,e  quasi  ex  contract.  8f  tot. 
tit.  D.  8f  Cod.  de  negot.  gest.  or  whether  the  execution  of 
another's  affairs  proceeds  in  consequence  of  a  certain  accepted 
mandate  or  service;  as  in  the  case  of  guardians,  attorneys, 
agents,  and  the  like. 

Accordingly,  all  those  who  undertake  the  affairs  of  another, 
either  on  a  mandate  or  out  of  friendship,  are  tacitly  bound  to  do 
everything  in  respect  thereto,  which  reason  and  propriety 
require  for  the  benefit  of  the  matter  so  undertaken,  and  to  give  a 
proper  account  thereof ;  which  again  binds  the  other  party,  whose 
affairs  have  been  undertaken,  to  make  good  any  expense  incurred 
in  connection  therewith,  or  otherwise  to  make  reasonable  com- 
pensation for  any  consequent  loss  or  inconvenience.  I.  2.  I.  19. 
%  4  D.  de  negot.  gest.  I.  45.  D.  eod. 

§  3.  In  the  same  way  guardians  of  pupils  are  bound  to  furnish 
account,  inventory,  and  balance.  I.  1.  D.  de  tut.  8f  rat.  distrah. 
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and  besides,  to  answer  for  and  make  good  whatever  has  not  been 
executed,  or  is  lost  or  injured  through  their  negligence  and  bad 
faith,  d.  I.  1.  I.  18.  D.  de  tut.  Sr  rat.  distrah.  I.  4.  I.  7.  Cod  de 
arhitr.  tut.  On  the  other  hand,  those  who  have  to  maintain 
themselves  by  their  labour  are,  independently  of  the  expenses 
incurred  by  them,  also  reasonably  remunerated  for  their  loss  of 
time,  if  they  desire  it.  arg.  I.  7.  D.  testajn.  quemadm,  a/per. 
junct.  I.  33.  in  pr.  D.  de  admiiMtr.  tutor. 

§  4.  And  likewise,  whoever  buys  any  immoveable  property  in 
Rhineland,  or  other  place  where  such  a  custom  prevails,  is  sub- 
ject to  the  right  of  retractus  (naasting),  whereby  he  is  tacitly 
bound  to  make  over  the  purchase  to  one  of  the  nearest  relatives  of 
the  vendor  within  a  certain  time,  if  it  be  so  required,  of  which 
we  have  already  treated,  ante,  Bk.  lY.  Ch.  XIX. 


H.D.L. II. 
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CHAPTEE  XXIX. 


OF  DIVISION  OF  COMMUNITY,  INHERITANCE  AND  LAND. 
[GROT.  III.  28.] 


Sect.      ■> 

1.  Division  of  community  in  case 

of  use  and  ownership. 

2.  Division  of  ground  in  the  use 

of  lands. 

3.  Division  of  ground  and  par- 


Sect. 

tition    of   lands    in   case    of 
ownership. 
4.  Division  of  land  between  con- 
tiguous proprietors. 


§  1.  TJndee,  this  obligation  is  also  reckoned  whatever  arises 
irom  community,  similar  to  partnership ;  as  for  instance,  division 
of  community  and  of  inheritance.  Which  consists  herein  that 
he,  who  holds  anything  in  common  and  undivided  with  another, 
either  by  reason  of  community,  joint  inheritance  or  joint  owner- 
ship of  land  or  otherwise  as  the  case  niay  be,  can  be  compelled 
to  a  division  and  partition  thereof,  if  his  copartner  so  wishes. 
I.  14.  I  2.  D.  commun.  divid.  I.  14.  D.  pro  Socio. 

Division  of  community,  whether  of  the  possession,  or  owner- 
ship, must  be  made  in  equal  shares,  or  partition  of  everything 
that  admits  of  division  by  shares.  §  4.  Inst,  de  offic.  jud.  And 
with  reference  to  a  thing  which  cannot  be  divided  by  shares,  a 
distinction  must  be  made  between  use  and  ownership. 

With  reference  to  the  use  or  possession,  the  same  is  mostly 
divided  by  reference  to  the  time  of  use,  if  each  party  is  equally 
interested  therein.  I.  19.  §  fin.  D.  cortvmun.  divid.  or  by  raising 
the  price,  and  leaving  it  to  the  highest  bidder  or  to  choice  among 
the  joint  possessors.  Henoch,  de  arhitrar.  jud.  lib.  2.  cent.  5. 
cas.  442.  Christin.  vol.  3.  decis.  116.  num.  13.  according  to  the 
ordinances  of  different  places.  See  Costuym.  of  Antwerp,  tit.  47. 
art.  2.  Keuren  of  Leyden.  art.  123.  Charters  of  South  Holland 
pag.  409.  art.  31.  But  if  any  one  has  a  greater  interest  in  it,  he 
will  have  his  choice  of  having  the  possession  or  use  for  a  certain 
time,  or  letting  another  have  it  at  the  price  bid  by  him  on  giving 
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security  for  the  same,  or  of  giving  it  to  the  other  who  has  a 
smaller  interest  therein.  I.  34.  §  2.  Cod.  de  donat.  I.  3.  Cod. 
comm.  divid.  Sande.  lib.  4.  tit.  11.  def.  4.  Statutes  at  Leyden. 
d.  Art.  123. 

§  2.  In  Rhineland,  if  any  lands  are  held  in  common  and  the 
lease  thereof  expires  without  a  new  one  being  made,  the  use 
thereof  is  divided,  at  a  convenient  time  and  as  may  be  expedient, 
each  according  to  his  share,  by  the  Bailiff  and  the  Court,  until 
the  lands  have  again  been  leased.  Pasture  land  generally  on 
May  evening  for  the  pasturing  of  cattle,  the  pasturage  being 
reckoned  (Wyens  te  reJcenen)  as  follows : 

A  mare  with  a  foal,  and  a  calf,  for  2  shares. 

A   mare    alone    1 

A  horse  two  years  old  1 

Three  horses  of  one  winter  2 

One  horse  of  one  winter  with  a  calf  1 

A  cow  1 

Two  calves  of  one  year  and  a  calf 1 

Three  head  of  cattle  of  two  years  2 

T'ive  calves 1 

!Four  ewes  with  a  lamb  1 

Eight  lambs  1 

One  lamb  of  one  winter  with  a  calf  of  one 

year 1 

And  a  morgen  of  land  has  generally  two  grazing  fields  or  shares. 
But  sucking  (uirense)  foals,  a  foal  of  three  years,  full-grown 
oxen,  bulls  of  three  years,  sheep  with  scab  or  scurvy,  horses 
whose  hind  feet  are  shod,  hogs  that  have  not  been  castrated,  are 
not  considered  as  entitled  to  any  share. 

Mowing  or  hayfields  are  commonly  divided  on  St.  Olave's  eve ; 
tillage  or  plough-lands  on  St.  Peter's  evening  ad  cathedram. 
Aftermath,  hemp,  and  turnip  fields  are  parcelled  out  when  it  is 
desirable  and  convenient.  See  customs  of  Rhineland.  art.  51. 
52.  and  the  note  thereon,  together  with  the  turbe  of  Bailiff 
and  Well-born  Men  of  Rhineland,  24.  October,  1515.  Charters 
t)f  South  Holland,  pag.  409.  and  the  new  edition  by  Jacob  van 
Oudenhoven.  pag.  535.     Grot.  Introd.  bk.  3.  ch.  28.  §  5. 
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§  3.  This  mode  of  sharing  is  very  common  in  some  places, 
especially  in  Brabant  and  Gelderland,  and  in  the  town  and  public 
drained  lands  in  the  country,  alluvial  lands,  and  outer  dikes  it  is 
a  constant  practice  and  custom  (a). 

The  final  partition  and  division  of  property  likewise  takes  place 
in  portions  and  equal  shares,  and  that  which  cannot  be  divided 
in  portions  must  go  to  the  one  who  has  the  largest  share,  provided 
he  make  compensation  to  the  others.  I.  6.  §  7.  convmun.  divid. 
or,  where  the  shares  are  equal,  to  the  one  who  bids  the  most,  and 
he  who  thus  obtains  it  must  pay  what  he  promised  in  ready 
money.  Provided  that  he  who  parts  with  his  share  is  obligfed  to 
warrant  the  same  with  good  security  as  in  the  case  of  sale.  arg.  I. 
14  Cod.  famM.  erciscund.  Statutes  of  Leyden.  d.  art.  123.  This 
is  also  effected  by  drawing  lots  or  proposal  to  give  or  take. 
Costuym.  of  Antwerp,  d.  tit.  47.  art.  42.  Statutes  of  Leyden. 
d.  art.  75.  Costuym.  of  Mechlen.  tit.  16.  art.  47.  But,  if  it  be 
not  convenient  for  the  one  to  purchase  the  property,  or  to  take 
the  use  thereof  as  aforesaid,  he  is  not  in  law  obliged  to  take  the 
property,  or  to  allow  the  other  to  obtain  the  same  at  the  low  price 
which  it  may  suit  him  to  give  or  take  it  at.  But  in  case  of 
difference  the  property  will  be  sold  or  leased  by  public  auction  to 
the  highest  bidder.  I.  3.  in  fin.  Cod.  comm..  divid.  8f  ibi.  Bald. 
Castrens.  Zalicet.  &  Azo.  in  sunvm.  n.  8.  in  fin.  Jazon.  ad.  § 
guaedarri.  20.  Instit.  de  actionibus.  num.  60.  Zypae.  Notit.  Jur. 
Belg.  tit.  jam.  ercisc.  (b).  All  of  which  is  mostly  applicable  to 
houses  held  in  common,  which  cannot  be  divided  into  portions 

(a)  See  the  Observat.  ad  H.  Orot.  Fortuna  Deam   coeloque   locamus." 

part.  3.  pag.  218.  TriUim  enim,  est  (prout  ait  acutiss. 

(6)  This  public  sale  also  takes  Deckher  I.  c.)  eum  avdiri  non  opor- 
plaoe  if  a  minor  is  interested  there-  tere,  qui  id  petat,  cujus  contrarium 
in,  who  is  entitled  to  relief  in  case  non  fuerat  in  eventum  contrarium 
the  property  has  been  allotted  for  postulaturus  I.  penult.  Cod.  de  evict. 
less  than  its  value,  vid.  Matthseus  I  would  (subject  to  correction)  hold 
de  auct.  I.  1.  cap.  3.  n.  3.  But  if  a  that  even  a  minor  would  not  be  en- 
division  has  taken  place  by  lot  titled  to  relief  against  a  proper  divi- 
among  majors  land  fide,  and  with  sion  by  lot:  Justae  enim  quaerelce 
common  consent,  the  same  will  be  causas  ex  initio,  non  autem  ex 
irrevocable,  and  the  ordinary  remedy  eventu  de  judicandas  esse,  etiam 
ex  I.  2.  cod.  de  rescind,  vend,  in-  tunc  cum  de  minorum  restitutione, 
applicable,  vid.  Deckher  diss.  7.  licet  omnium  favorahilisima,  tract- 
l.  2.  71.  7.  The  following  words  diur,  in  jure  aperium  est. 
apply  here :    "  sed  te  Nos  facimus 
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without  damage  or  inconvenieiice,  unlike  land  or  other  property. 
The  division  or  partition  of  land  held  in  common,  otherwise 
called  grond-schcuxrding*  takes  place  in  the  length  and  not" in 
the  width  or  cross-ways,  beginning  from  the  sea  or  river-side. 
Grot.  Introd.  bk.  3.  ch.  28.  §  7.  Turbe  held  on  the  50. 
Costuym.  of  Rhineland.  18.  Novemb.  1561.  pag.  nmihi  19.  (c). 

§  4.  Division  of  inheritance  may  he  taken  in  a  twofold  sense, 
and  is  of  two  kinds;  the  first  is  of  joint  inheritance,  the  other  is 
of  lands  adjoining  or  held  in  common.  In  the  separation  and 
division  of  joint  inheritance,  what  we  have  said  of  other  com- 
munity is  also  applicable  (d).  In  some  places,  after  the  precept 
of  the  canon  law.  Genes.  13.  9.  cap.  1.  extr.  de  faroch  8f  ibi 
canon,  there  is  indeed  an  old  custom,  that  where  there  are  two 
children,  the  eldest  fixes  the  shares  and  the  youngest  chooses. t 
See  Augustin.  de  civitate  Dei.  lib.  16.  cap.  20.  m  fin.  But  this 
is  not  followed  in  the  Roman  law.  Grail,  lib.  2.  observ.  116.  & 
Wesemb.  parat.  D.  famil.  erciscund.  nuTn.  9.  Fachin.  lib.  6. 
cap.  37.  Henoch,  de  arbitr.  jud.  cas.  123.  nor  is  it  adopted  in 
the  practice  and  custom  of  these  countries.  See  Christin.  vol.  2. 
deds.  110.  numer.  1.  Zypae.  Not.  Jut.  Belg.  tit.  famil.  ercisc. 
in  pr.  (e). 

In  the  case  of  contiguous  lands,  or  adjoining  of  divided  lands, 
without  any  definite  division  of  ground  or  demarcation,  the  tacit 
obligation  arises  of  suffering  the  old  demarcation  to  be  renewed 
and  declared,  in  so  far  as  this  can  be  ascertained  from  letters, 
notes,  witnesses,  or  old  reports.  I.  8.  I.  11.  D.  fin.  regund. 
Wesembec.  parat.  eod.  num.  7.  Mascard.  de  probat.  concl.  394.  ^ 
seg.  or  on  failure  thereof  a  new  division  of  land  and  boundaries 
is  made.  This  is  generally  according  to  the  precept  of  I.  3.  Cod. 
fin.  regund.  and  upon  the  survey  and  statement  of  sworn  land 

*   [Grcmd-schaarding .        See   Cos-  noiis. 

turn.  V.  Bynland.  L.  III.  p.  210-11.  t   [Grotius.   3.   28.    15.    also  men- 

— Ts.]  tions  this  custom. — Ta.] 

(c)  Conf.  ohservat.  supra  comme-  '(e)  The  division  of  an  estate  is 
morat.  torn.  3.  p.  16.  add.  porro  minutely  and  accurately  discussed 
T>1D.  ad  tit.  Pandedat.  de  communi  by  Huber.  Eeed.  Begtsgel.  pag.  489. 
dividundo.  &  seq.   and  in  the  ohservat.  on  the 

(d)  Add.  consultiss.  Schrassert.  Introd.  of  Grot.  pt.  3.  pag.  29.  add. 
consil.  torn.  2.  cons.  95.  n.  16.  &  17.  Matthaeus  ohservat.  rer.  judicatur. 
pag.  613.  Grotius  Introd.  3.  28.  §  12.  torn.  2.  ohs.  5.  &  DT).  ad  tit.  familiae 
&  seq.    &  ampl.    Schorer.    ihid.    in  erciscundae. 
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surveyors  and  building  surveyors,  equitably  determined  and  fixed 
by  tbe  judge.  Cbristin.  vol.  2.  decis.  185.  num.  4.  Yinn.  ad 
Wesembec.  paratit.  finium.  regund.  d.  num.  7.  In  which  often, 
for  the  sake  of  convenience,  more  is  adjudged  to  the  one  than  to 
the  other,  provided  it  be  made  good  and  compensated  in  money. 
I.  2.  3.  4.  §  5.  D.  fin.  regund.  (/).  All  lands  are  reckoned  from 
the  middle  of  the  ditch  (g).  Gloss,  in  I.  2.  §  1.  verb,  confinio.  D. 
de  aqua  pluv.  arcend.  Tussch.  vol.  2.  practicahil.  conclus.  694. 
litera  C.  8f  vol.  4.  conclus.  448.  libera  F. 

But  whether  any,  and  what,  space  must  be  left  between 
dwelling-houses  and  buildings,  there  have  from  times  of  old  been 
special  ordinances  in  the  towns,  but  these  have  mostly  been 
altered  and  annulled,  so  that  houses  and  dwelling-places  are  at 
present  built  either  close  to  and  touching  each  other,  or  upon 
common  walls  on  both  sides.  See  Statutes  of  the  town  of 
Leyden.  art.  104.  ^  seq.  [h). 

(/)  Add.  commentator es  ad  d.  tit.  laying  of  all  new  foundations  where 
(g)  See  this  rule,  as  usual,  excel-  there  has  been  no  building  nor  old 
lently  illustrated  in  the  observatien  foundations  laid  down,  shaU.  leave 
on  H.  Grot.  Introd.  vol.  3.  p.  222.  seven  inches  in  their  excavations 
(h)  At  Amsterdam  it  has  been  between  two  buildings  for  the  drip- 
enacted  by  Statute  of  19.  December,  ping  from  the  eaves,  or  as  a  passage 
1565.  art.  5.  that  architects,  in  the  for  water. 
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OF  DONATIONS  AND  GIFTS. 
[GROT.   III.   2.] 


Sect. 

1.  Donation  defined.     Its  differ- 

ent kinds. 

2.  Whether,  and  how  it  is  con- 

firmed by  acceptance. 

3.  Whether  a  donation  above  500 

aurei  is  valid. 

4.  The  value  of  500  aurei  in  our 

money. 


Sect. 

5.  Whether  a  donation  above  500 
aurei  not  legally  executed,  is 
void  altogether,  or  only  in  so 
far  as  it  exceeds  this  amount. 

5.  Whether  there  may  be  a  dona- 
tion of  all  one's  property. 

7.  When  donations  determine, 
and  may  be  revoked. 


By  analogy  to  contract,*  a  person,  who  out  of  liberality  pro- 
mises something  to  another  as  a  gift,  is  also  bound  to  the  acceptor 
for  performance  thereof.  I.  35.  §  ult.  Cod.  de  donationihus  %  2. 
Instit.  de  donat.  I.  3.  D.  8f  I.  6.  Cod,  de  obligat.  8f  act. 

§  1.  Donation  is  a  voluntary  delivery  of  a  certain  thing  with- 
out any  cause*  to  another.  Z.  29.  D.  de  doriat.  I.  82.  D.  de  Reg. 
jur.  {a).  It  may  either  take  place  privately  and  inter  vivos.  §  2. 
Instit.  de  donat.  (&)  or  in  contemplation  of  death  and  mortis 
causa,  where  any  one  upon  his  deathbed,  or  in  the  expectation  of 
death,  gives  something  to  another  to  keep  as  his  own,  if  he 
happens  to  die  of  that  illness  or  danger  of  death,  but  otherwise 
to  return  and  not  enjoy  the  same,  if  he  should  happen  to  recover, 
unless  and  before  he  has  revoked  the  same,  he  should  come  to  die. 
§  1.  Instit.  de  donat.  with  regard  to  which  the  law  of  legacies  by 


*  [See  note  in  the  Appendix  on 
this  chapter. — Tk.] 

(a)  See  Grot.  Introd.  h.  t.  pr., 
(6)  Gifts  inter  vivos  are  either 
made  out  of  pure  liberality  or  re- 
muneratory.  This  distinction  is  of 
importance,  because  the  former  are 
not  subject  to  any  warranty  except 
by  express  stipulation,  but  the  latter, 
proceeding  like  a  contract  ex  onerosa 


causa,  are.  vid.  I.  2.  Cod.  de  Hvict. 
The  former  may  be  revoked  for  in- 
gratitude, the  latter  not.  vid.  porro 
ampliss.  Schorer  innotis  ad  Manu- 
duct.  H.  Grata  pag.  451.  add.  Carp- 
zov.  decis.  123.  [As  to  donationes 
remuneratoriae,  see  further  Brink 
&  others  vs.  Meyer,  1.  Menz.  Rep. 
552,  and  Melch  vs.  David,  3  Menz. 
Rep.  p.  468.— Tb.] 
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last  will  is  followed  in  every  respect,  d.  I  1.  Instit.  de  donat. 
I.  17.  in  fin.  D.  de  mart.  cans,  donat.  (c). 

§  2.  A  donation  again  may  either  take  effect  immediately,  or 
subject  to  a  certain  condition  or  direction,  the  non-observance  of 
which  makes  the  gift  revocable.  Z.  1.  ^  tit.  Cod.  de  donat.  quae 
sub  modo  I.  fin.  Cod.  de  revocand.  donatib.  (d). 

To  the  validity  of  a  donation  or  gift  acceptance  is  also  neces- 
sary, without  which  the  donation  is  ineffectual;  I.  10.  I.  26.  D. 
de  donat.  which  acceptance  may  also  be  done  by  a  notary,  or 
some  one  else,  on  our  behalf,  or  upon  our  direction.  I.  4.  D. 
eod.  Joan  a  Sande.  lib.  5.  tit.  1.  def.  1.  Christin.  vol.  1.  decis. 
86.  num.  7.  8.  Sf  decis.  185.  num.  66.  also  by  letters  of  accept- 
ance by  parties  who  are  absent.  I.  10.  D.  I.  6.  Cod.  de  donat. 
Which  acceptance,  as  soon  as  it  has  taken  place,  makes  the  gift 
fully  effectual,  and  an  action  may  be  brought  thereon,  d.  I.  3.  D. 
de  oblig.  ^  act.  I.  6.  Cod.  eod.  junct.  I.  35.  §  ult.  Cod.  de  donat.* 
[So  that  if  the  person  to  whom  the  gift  is  made  dies  before 
iacceptance,  his  heir  will  not  have  thereby  acquired  any  right  to 
the  gift,  which  will  lapse.     Sande.  5.  1.  l.J  (e). 


(c)  Whence  it  follows  per  se  that 
the  jus  accrescendi  and  the  lex  fal- 
cidia  must  likewise  be  observed  as 
regards  donations  mortis  causa. 
Further,  the  distinction  between 
donations  inter  vivas  and  mortis 
causa  is  also  clear  from  this,  that  in 
the  former,  if  immoveable  property 
has  been  alienated  thereby,  the  40th 
penny,  and  in  the  latter  the  20th 
penny  must  be  paid  to  the  fiscus. 
See  Besol.  19.  June,  27.  September, 
1743.  and  the  Ordonn.  of  20.  June, 
1659,  art.  1.  The  former  must  be 
registered  at  the  office  of  the  Regis- 
trar or  Secretary,  according  to  Gro- 
enewegen  ad  Instit.  tit.  de.  Donat. 
if  they  exceed  the  sum  of  500  Roman 
aurei,  for  which,  however,  there  is 
nowhere  any  warrant,  but  only  if 
the  gift  consists  in  an  immohile 
quid,  vid.  Loen.  p.m  760.  All  this 
does  not  take  place  in  donations  of 
the  latter  kind.  See  Holl.  Consult. 
Amst.  3.  vol.  cons.  140.  Donations 
inter  vivos  are  transmitted  to  heirs, 


whereas  donations  mortis  causa  are 
determined  by  the  death  of  the  donee 
before  the  donor.  Holl.  Consult. 
vol.  2.  cons.  39. 

(d)  Add.  Brunneman  in  comment. 
ad  eund.  tit.  and  further,  it  must  be 
observed  that  in,  such  a  case  the 
expectation  of  the  donation  is  trans- 
mitted to  the  heirs.  Voet  ad  tit.  de 
donat.  n.  4.  et  ampliss.  Sohorer  d.  t. 
pag.  454. 

*[Add.  Grotius  3.  2.  12.  Cens. 
for.  1.  2.  8.  §  4.  Voet.  39.  5.  11—12. 
Where  a  donation  inter  vivos  of  land 
was  made  by  a  grandfather  in 
favour  of  his  grandson,  a  minor,  and 
accepted  by  the  father  of  the  minor 
on  his  behalf ;  Held,  that  an  action 
lay  to  compel  transfer  of  the  land  in 
favour  of  the  minor.  Barrett  vs. 
Executors  of  O'Neil,  Kotz6's  Rep. 
p.  104.— Te.] 

(e)  Which  acceptance  in  the  case 
of  a  donatio  mortis  causa  does  not 
constitute  such  an  absolute  requisite 
arg.  I.  75.  D.  legatis  2. 
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§  3.  In  order  to  restrain  excessive  and  inconsiderate  liberality, 
it  was  introduced  by  the  written  laws  tbat  all  gifts  above  the 
value  of  500  aurei  should  be  invalid,  unless  the  same  had  been 
granted  and  confirmed  by  a  public  and  legal  document  before  the 
local  magistrate.  I.  27.  I.  32.  Cod.  de  doTvat.  junct.  I.  pen.  Cod. 
eod.  Whether  this  still  has  place  among  us,  is  doubted  in  vain, 
in  as  much  as  it  has  never  at  any  time  been  abolished.  Except 
only,  that  all  public  documents  which  formerly  used  to  be 
executed  before  the  local  Court  of  Justice,  are  with  us  without 
distinction  executed  before  a  notary  and  two  witnesses  and  fully 
confirmed.  Whence  it  follows  that  such  gifts  granted  before  a 
notary  and  witnesses  will  likewise  be  considered  as  complete  (/). 

§  4.  But  how  much  the  said  500  Roman  aurei  amount  to  in 
our  currency  is  a  matter  of  dispute  among  the  doctors  of  our 
day.  They  however  seem  to  be  m.ore  correct,  who  compute  the 
value  according  to  the  weight  of  the  said  Roman  aurei  not  by 
reference  to  the  weight  of  a  pound  in  money  but  apothecaries' 
weight;  which  has  continued  unchanged.  Of  which  gold  pieces 
72  make  one  pound  weight.  I.  5.  Cod.  de  Susceptorib.  junct. 
I.  2.  Cod.  de  veter.  numismat.  potestate.  Which  pounds  used  to 
be  of  the  same  weight  as  so  many  pounds  apothecaries'  weight,  of 
which  12  ounces  go  to  the  pound,  weighing  about  the  same  as 
13  ounces  of  the  present  money  weight.  Of  which  weight  6 
Roman  aurei  weighed  1  ounce,  which,  multiplied  by  12,  gives 
72  aurei  to  one  pound  gold  weight  of  12  ounces.  To  make  this 
correspond  to  our  coinage  and  money  weight,  it  must  be  observed 
that  one  pound  of  gold  ducats  of  16  ounces  is  valued  at  about 
seven  hundred  guilders,  which  divided  into  16  ounces,  each 
ounce  of  gold  will  amount  to  44  guilders;  deducting  therefrom 
the  difference  between  16  and  12  ounces  (being  one  fourth  part) 
which  the  present  pound  contains  more  than  the  Roman  pound, 
about  33  guilders  still  remain,  to  which  if  a  thirteenth  share  be 
added,  which  the  Roman  12  ounces  contained  more  in  weight 

(/)    See  Mr.   van   der   Schelling's  aurei,     the     want     of     registration 

note  to  the  God.  'Bat.  p.  m.  368.  add.  invalidates  so  much  of  the  donation 

A.  in  cens.  for.  p.  1.  I.  2.  c.  8.  n.  7.  as  is  in  excess  of  this  amount.     Vid. 

[A  donation  of  property  above  the  Barrett    vs.    Executors    of    O'Neil, 

value  of  500  aurei  or  ducats  must  be  Kotze's   Rep.    104,    and   authorities 

publicly  registered;   and  where  the  there  referred  to  in  the  judgment, 

donation   exceeds  the   value   of   500  and  infra  §  5. — Te.] 
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than  the  present  12  ounces  weight,  each  ounce  of  gold  will  con- 
tinue to  be  in  weight,  according  to  the  present  money  weight, 
about  36  guilders,  which,  divided  into  six  shares,  of  which  each 
share  was  1-72  of  a  pound,  will  give  the  true  value  of  six 
guilders. 

So  that  according  to  this  computation  each  Roman  aureus 
would  equal  the  value  of  six  guilders  of  our  money,  or  one  pound 
great,  which  corresponds  to  a  double  gold  Karolus  guilder  or  an 
old  shield  of  France,  weighing  about  one  sixth  heavier  than  a 
gold  ducat;  500  of  which  would  equal  three  thousand  guilders. 
But  as  this  amount  consisted  of  500  gold  pieces,  then  in  common 
use,  each  of  which  was  equal  to  a  hundred  pence,  at  that  time 
likewise  in  use;  I.  5.  §  6.  D.  de  his  qui  effud.  I.  fen.  8f  ult.  D.  de 
in  jus  vocand.  I.  47.  D.  de  manumiss .  testam.  which  pennies  were 
about  the  same  value  as  a  brass  penny  among  us,  and  as  there 
are  not,  nor  ever  were,  any  other  gold  pieces  in  use  among  us, 
which  were  nearly  of  the  same  value  except  a  Dutch  gold  ducat 
of  five  guilders,  likewise  amounting  to  100  common  Dutch 
pennies,  the  same  {i.e.  500  aurei)  is  not  without  reason  taken  as 
nearly  as  possible  at  500  ducats,  that  is  2500  guilders,  as  was 
computed  by  the  Court  of  Friesland;  Joan  a  Sande.  lib.  5.  tit.  1. 
def.  3.  and  still  in  Germany  at  the  present  day,  according  to  the 
testimony  o£  Carpzovius,  Electoral.  Respons.  tit.  6.  Respons.  56. 

§  5.  But  will  now  a  donation  of  more  than  500  ducats  be  alto- 
gether void,  in  as  much  as  it  has  (not)  been  legally  executed?* 
It  is  considered  that  the  same  will  hold  good  to  that  amount  and 
the  excess  only  will  be  void.  arg.  I.  34.  in  pr.  I.  35.  §  3.  in  fin. 
Cod.  de  donat.  I.  21.  §  1.  D.  eod.  Novell.  162.  cap.  1.  §  illud. 
etiam.  vide  Jul.  Clar.  lib.  3.  sententiar.  §  donatio,  quaest.  17. 
num.  2.    And.  Gail.  lib.  2.  obs.  5.  num.  8. 

§  6.  Otherwise  donations,  however  large  they  may  be,  even  of 
all  the  donor's  property,  will  be  good  and  valid.  I.  17.  §  1.  D. 
quae  in  fraud,  creditorum.  I.  35.  §  4.  Cod.  de  donat.  provided 
4hey  are  properly  made.  Which  is  only  understood  of  things 
present,  for  a  donation  of  future  property  prevents  the  making  of 
a  last  will  and  consequently  cannot  exist  in  law.     See  Mantic. 

*[The  original  has  in  as  much  as  that     we     must     understand     Van 

it  has  been  legally  executed.     It  is  Leeuwen   as  translated   above.     Of. 

however  clear,    from  the   references  also  the  Ceylon  Translation  of  this 

to  the  Code  and  to  Gail  in  the  text,  passage. — Tr.  ] 
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de  tacit.  8f  arnhig.  convent,  lib.  12.  tit.  16.  Ant.  Fat.  ad  codic. 
lib.  8.  tit.  36.  defin.  9.  Jul.  Clar.  lib.  4.  Sentent.  §  donatio, 
guaest.  19.  Tessaur.  decis.  99.  {g). 

Except  ttat  a  donation  of  all  property,  or  tlie  greater  part 
thereof,  by  a  person  who  lias  no  cliildren,  or  probably  tbouglit  lie 
■would  have  no  cbildren,  is  considered  to  be  cancelled  and 
revoked,  if  afterwards  lie  begets  and  leaves  any  children,  who 
may  claim  back  the  donation  because  such  a  condition  is  con- 
sidered to  be  tacitly  implied  in  the  transaction.  I.  8.  Cod.  de 
revocand.  donat.  I.  102.  D.  de  condit.  Sf  demonstrat.  I.  30.  Cod. 
de  fideicommis.  (h).     [Cf.  Everard.  consil.  193.  n.  12. — Te.J 

§  7.  Donations  again  may  also  be  revoked  and  cancelled  by 


{g)  This  is  in  accordance  with  the 
doctrine  of  Grotius,  Introd.  3.  2. 
§  11.  But  Professor  J.  Voet  <id 
Big.  d.  tit.  n.  10.  holds,  in  conse- 
quence of  the  opinion  of  Harprecht 
in  the  passage  cited  from  Jul. 
Clarus,  that  by  the  civil  law  such 
donations  are  also  valid  as  regards 
future  property,  and  he  adds  the 
reason  that  the  law  has  taken  care 
that  such  a  donor  shall  not  suffer 
want  by  the  heneficium  competen- 
tiae.*  To  distinguish  here  with 
Brunneman,  ad  leg.  19.  §  3.  D.  de 
rejudicata  utrum  a  traditione  an  a 
promissione  inceperit  donatio  ?.  is 
not,  in  my  opinion,  satisfactory  with 
regard  to  our  law,  in  as  much  as  the 
question  of  validity  or  invalidity 
depends  upon  the  transaction  itself. 
The  arguments  in  support  of  the  doc- 
trine of  Grotius  and  our  Author  will 
be  found  collected  in  Boel  in  notis  ad 
Loen.  decis.  p.  759.  [Cf.  Everard. 
Consil.  6.  n.  6. — Te.] 

(h)  That  is,  by  an  extension  of 
these  leges,  conf.  Voet.  h.  t.  n.  26. 
leonf.  Orot.  3.  2.  18.  v.  d.  Keessel. 
Th.  490.— Te.].  I  also  find  in  Van 
der  Schelling's  note  on  the  Cod.  Bat. 
h.  tit.  n.  4.  that  a  father,  who  has 
promised  before  a  notary  and  wit- 
nesses not  to  alienate  or  donate  his 
property,  wishing  thereby  to  ac- 
knowledge    the    generosity    of    his 


children,  who  had  released  him  from 
all  actions  concerning  their  maternal 
inheritance,  and  which  they  may 
have  on  that  account,  may  notwith- 
standing make  a  donation  or  legacy 
in  favour  of  strangers.  For  this  is 
cited  Everh.  consil.  6.  But  it  is  clear 
that  this  must  be  understood  subject 
to  the  following  limitation,  that  this 
pactum,  in  so  far  as  it  takes  away 
the  right  of  disposition  in  case  of 
death  alone,  would  be  invalid,  and 
that  consequently  dicto  casu  he  may 
freely  dispose  and  donate  mortis 
causa  at  pleasure ;  but  not  also  inter 
vivos,  except  in  favour  of  the  child- 
ren. Which,  notwithstanding  the 
intricacy  of  the  question,  appears 
from  the  legal  opinion  of  Ever- 
hardus,  d.  I.  We  should  not  object 
to  this  by  asking  what  benefit  the 
children  derive  by  the  acceptance 
made  before  the  notary  and  wit- 
nesses if  the  father  may  dispose  of 
everything  to  strangers  at  his  death, 
and  what  difference  can  it  make  to 
the  children  whether  he  does  so  inter 
vivos  or  mortis  causa?  For  they 
who  argue  thus  altogether  forget  the 
legitimate  portion  (of  the  children). 


*[Cf.  Schorer  ad  Grot.  3.  2.  11; 
V.  d.  Keessel.  Th.  487.  Everard. 
Consil.  216.  n.  9  &  21.— Tb.] 
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reason  of  great  ingratitude  and  injury  done  to  tlie  donor;  as 
where  the  donee  has  attempted  the  life  of  the  donor,  assaulted 
him,  or  publicly  slandered  him,  or  has  refused  support  to  the 
donor  who  has  been  reduced  to  poverty,  and  the  like.  I.  10.  Cod. 
de  revocand.  donat.  (i). 


(i)  See  Grot.  3.  2.  §  17.  That  by 
the  antient  laws  of  these  countries, 
husband  and  wife,  in  the  absence  of 
any  charter,  could  not  give  or  be- 
queath to  each  other  anything,  ex- 
cept the  usufruct  of  their  property, 
appears  from  the  observat.  on  the 
Introd.  of  Grotius,  vol.  4.  p.  144. 
where  it  is  correctly  observed  that 
the  reason  why  husband  and  wife 
cannot  make  a  gift  to  one  another  is 
very  natural,  for  the  marriage  hav- 
ing been  consummated,  community 
of  property  takes  place  among  us; 
but  if  we  seek  to  derive  this  solely 
from  the  antient  law  of  the  country, 
it  will  follow  that,  community  hav- 
ing   been   excluded    by   anteijuptial 


contract,  donations  between  husband 
and  wife  inter  vivos  would  be  effec- 
tual. It  is  probably  on  account  of 
this  view  that  the  oldest  statutes  of 
the  town  of  Utrecht,  referred  to  in 
the  above-mentioned  ohservatien, 
state  for  they  shall  he  one  body  alone, 
that  is,  in  other  words,  they  are  as 
one  persona  moralis,  liable  to  the 
same  obligations,  and  all  ground  for 
a  donation  between  them  ceases  en- 
tirely (with  the  exception  of  trifles, 
and  ornaments  of  gold  and  silver, 
and  jewels)  ;  wherefore  a  donation 
between  husband  and  wife  after  dis- 
solution of  the  marriage  will  be 
effectual,  vid.  Grotius  I.  c.  and  Groe- 
newegen  in  notis,  n.  12. 
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Sect. 
1. 


Average  defined.    Its  different 
kinds. 

2.  By  whom  tcr  be  borne,  or  over 

vfhat  things. 

3.  With  respect  to  what  loss. 

4.  Of    the    valuation    of    things 

saved,  lost,  or  damaged,  for 
the  purpose  of  average. 


Sect, 
5. 


How  far  an  acceptance  of  in- 
heritance is  binding. 
6.  Condiction  or  claiming  back 
whatever  has  without  cause 
been  given  too  much,  or  over- 
paid. 


§  1.  By  analogy  to  community  of  property,  merchants  of  a 
laden  ship,  whose  merchandise  and  property  have  arrived  safely 
are  bound  to  make  compensation  to  the  others,  whose  merchan- 
dise and  property  have  been  lost,  spoiled,  or  damaged,  by  being 
cast  overboard,  or  otherwise,  in  order  to  save  the  ship.  I.  1.  8f  2. 
D.  ad  leg.  Rhod.  de  Jact.  Which  among  us  is  called  average 
(Avery  or  Havery).  The  meaning  of  this  term  may  be  seen  in 
the  letter  of  Marcus  Zerius  Boxhorn,  written  to  the  professor, 
Arnout  Yinnius,  on  his  observation  ad  Petri  Peccii  rem  nauti- 
cam,  translated  by  me,  and  more  fully  referred  to  in  the  treatise 
on  Average  of  Quintyn  Weitsen  {a). 


(a)  Much  investigation  has  been 
made  concerning  the  origin  and  deri- 
vation of  our  Dutch  word  average; 
but  less  attention  is  paid  to  what  is 
more  useful  and  necessary,  viz.,  that 
the  source  and  origin  of  this  contract 
consist  herein :  As  soon  as  the 
master  has  agreed  with  the  respec- 
tive shippers  as  to  the  freight,  a  con- 
tract of  partnership  at  once  arises 
between  the  respective  freighters, 
with  whom  the  master  has  finally 
contracted,  whereby  they  have, 
through  the  settlement  of  the  freight, 


become  ipso  facto  Socii,  in  order  to 
share  and  bear  in  common  pro  rata 
the  unexpected  loss,  which  one  or 
more  of  them  may  happen  to  sustain 
siante  ilia  societate.  Vid.  Verwer. 
Neerl.  Zeer.  toegift  van  Chondre- 
gelen.  pag.  116.  whence  the  rule  in 
the  maritime  law  of  the  Netherlands, 
that  all  who  pay  freight  are  also 
liable  to  contribution  in  gross  aver- 
age. Hamerster.  Statuten.  van 
Vriesland.  1.  h.  24.  tit.  §  6.  Jurl. 
§  321.  Domat.  loix  civiles,  pag.  m. 
84.  art.  6. 
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Average  is  of  two  kinds,  being  either  general,  or  what  we  term 
gross  average. 

General  average  comprises  all  comm.on  charges,  exclusive  of 
necessity  and  shipwreck,  namely,  pilot  wages,  tolls,  and  charges 
upon  the  ships  and  merchandise,  paid  in  going  and  coming  along 
the  rivers,  which  is  borne  only  by  the  goods  on  board,  each 
according  to  its  value  (6). 

Gross  average  is  the  compensation  of  all  loss  through  the 
casting  overboard  of  goods,  cutting  of  masts,  anchors,  cables, 
ropes,  baggage,  tackle,  and  rigging,  by  common  consent  to  save 
thte  ship  in  case  of  necessity;  which  is  borne  not  only  by  the 
cargo,  but  also  by  the  ship,  its  equipment  and  the  value  thereof. 
See  Quinteyn  Weitsen,  tract,  van  Avarye,  vers,  avarye  is  tweder 
hande.  Wisbuyse  Zeerechten,  art.  12.  21.  25.  28.  60.  Maritime 
law  of  the  Emperor  Charles  of  the  year  1551.  art.  41.  and  of 
King  Philip,  31.  October,  1563.  tit.  van  Schipbr eking,  art.  4.  et 
;seq.  (c). 

(b)  Average  ordinaris  or  commune 
includes  conmion  charges  of  ship 
and  cargo,  e.g.  lighthouse  and  buoy- 
money,  signal  letters,  &c.  Gross 
average  is  whatever  has  been  done 
-fco  save  ship  and  cargo,  as  the  cut- 
-ting  of  ropes,  masts,  anchors,  cast- 
ing overboard  of  merchandise,  &c. 
In  this  our  law  differs  from  that  of 
-the  French,  who  call  avaries  grosses 
also  communes.  See  Weytsen,  d.  t. 
§  3.  and  the  Author  thereon,  add. 
ampl.  Schorer.  ad  marmduci.  H. 
■Grotii.  p.  651. 

(c)  The  requisites  for  contribution 
in  gross  average  are  (under  correc- 
tion) certainly  these,  1st.  the  loss  of 
the  goods  of  one  of  the  freighters, 
^nd.  the  preservation  of  the  goods 
of  the  other  freighters.  Loccen.  Jus. 
Maritim.  lib.  2.  cap.  8.  num.  7. 
Every  question  concerning  the  plac- 
ing of  the  goods,  of  which  anyone  is 
the  shipper,  concerns  only  the  master 
and  freighter ;  and  if  it  be  asked 
what  action  is  available  to  the  ship- 
per in  such  a  case  according  to  the 
principles  of  law,  I  answer  he  must 
proceed  against  the  master.  Actione 


locati.  I.  2.  D.  ad  leg.  Shod.  Bectis- 
sime  ad  eandem  legem  oiservavit 
clariss.  Brunem.  Domini  ejectarum 
mercium  hahent  actionem  locati 
contra  magistrum,  si  merces  trans- 
portandas  locarunt,  vel  conducti  si 
certum  locum  in  navem  condux- 
erunt.  Vectoriius  contra  datur 
actio  contra  convectores  eorumque 
merces  sc.  actio  contrihutoria.  add 
Stypman.  Jus.  maritim.  p.  3.  c. 
10.  n.  189.  &  seq.  The  note  of  Mr. 
Q.  Weytsen.  tract,  van  avaryen.  § 
50.  on  this  subject  is  worthy  of  men- 
tion :  "A  master  having  obtained 
a  cargo  in  Spain,  loads  at  Dover  in 
England  some  more  goods,  which  he 
is  in  consequence  obliged  to  cast 
away ;  although  these  goods  have 
nothing  in  common  (says  Weytsen, 
§  51.),  they  must  nevertheless  con- 
tribute." Not  because  the  goods 
have  been  placed  by  the  master  on 
one  bottom  (as  Grotius,  Introd.,  ob- 
serves), but  because  there  exists 
among  the  freighters  jointly  a  tacita 
societas,  whence  they  also  proceed 
cbctione  ex  jactu,  and  whatever  act 
the  master  does,   whether  he  loads 
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§  2.  To  this  compensation  all  those  are  liable  who  had  any 
interest  in  the  saving  of  the  ship,  and  to  the  extent  of  such 
interest.  So  that  in  fixing  this  compensation,  all  goods  and 
merchandise  on  board,  likewise  the  vessel  and  its  equipment,  and 
also  the  money  and  jewels  that  a  person  has  with  him,  are  taken 
into  account.  I.  2.  §  2.  D.  ad  leg.  Rhod.  de  Jactu.  excepting 
only  the  daily  clothes  which  he  has  on  or  is  actually  wearing. 
Maritime  Laws  of  King  Philip,  tit.  van  Schipbreuk,  zewerp, 
art.  7.  Quintyn  Weitsen,  tract,  van  Avarye.  vers,  quaestie  of 
het  geld  and  vers.  Alle  de  Bootsgesellen.  Jacob  Coren,  ohs.  41. 
num.  3.  in  notis. 

All  victuals  and  provisions  are  likewise  excepted,  because  these 
are,  in  case  of  need  on  the  voyage,  held  to  be  common  property, 
and  divided  among  those  on  board.  I.  2.  I.  3.  in  f,n.  D.  ad  leg. 
Rhod.  de  Jactu.  See  Grot,  de  Jure  belli,  cap.  2.  n.  6.  We  say 
of  all  loss,  for  this  compensation  not  only  takes  place  with  regard 
to  the  merchandise  thrown  overboard,  but  with  regard  to  all  the 
loss  which  is  sustained  in  the  saving  of  the  vessel,  as  well 
as  by  the  vessel  and  its  equivalent  as  otherwise.  I.  2.  §  1. 
in  fin.  D.  ad  leg.  Rhod.  de  Jactu.  Also  where  the  master  has 
with  the  general  consent  run  the  vessel  on  shore.  Maritime 
Laws  of  King  Philip  of  the  year  1563.  tit.  van.  de  Schippers, 
vers.  Hetschip  heeft  doen  stranden,  art.  4. 

§  3.  We  say  by  general  consent,  for  the  master  is  not  autho- 
rised without  the  consent  and  approval  of  the  merchant  or  his 
agent  (if  he  be  on  board),  and  if  he  be  absent  or  refuse,  then 
with  the  consent  of  the  majority  of  the  crew,  to  cast  anything 
overboard,  who  upon  their  arrival  on  shore  are  heard  thereupon 
on  oath  whether  this  was  done  out  of  necessity  and  with  common 
consent;  for  whatever  is  lost  or  damaged  by  tempest  or  storm  is 
not  compensated.     I.  2.   %  1.  D.  ad  leg.  Rhod.  de  J  act.     Care 

the  goods  on  another  bottom  or  not,  vation  of  the  remainder ;  but  from 

he  cannot  thereby   annul  this  con-  this  it  would  foUow  that  all  cutting 

tract,    vid.  Loccen.  lib.  2.  c.  8.  §  10.  and  casting  away,  done  in  acoord- 

in  Vitriar.   p.   798.   n.   35.   wherein  ance  with  good  seamanship  and  for 

we   differ   from   the   great  Bynker-  the  safety  of  ship   and  cargo,   but 

shock,  quaest.  jur.  priv.  Hi.  4.  cap.  which    (as    appeared    a    posteriori) 

24.     Voet.  ad  leg.  Ithod.  n.  4.  &  5.  had  not  in   the  least  effected  such 

who  give  as  the  only  reason  for  con-  safety,  cannot  be  brought  into  aver- 

tribution  that  the  goods  which  are  age,     which    would    be    manifestly 

lost  have  brought  about  the  preser-  absurd. 
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must  also  be  taken  that,  as  much  as  possible,  the  goods  of  heavier 
weight  and  least  value  are  iirst  thrown  overboard.  Wisbuyse 
Zeerechten,  art.  12.  20.  21.  38.  39.  Maritime  Laws  of  King 
Philip,  d.  tit.  van  Schipbreuk.  art.  4.  4"  ^^i-  ^  ^'■*-  8.  Weitsen, 
tract,  van.  Avarye,  vers.  't.  Gvm,t  by  Tempest. 

Whatever  has  been  paid  to  pirates  to  ransom  the  goods,  must 
likewise  be  brought  into  this  compensation,  d.  I.  2.  §  3.  D.  ad  I. 
Rhod.  de  J  act.  But  if  they  have  taken  anything  in  particular, 
which  is  afterwards  ransomed,  the  loss  will  fall  solely  on  the 
things  ransomed  and  the  owner  thereof,  d.  \  Z.  Quintyn  Weit- 
sen, tract,  van  Avarye,  vers,  ende  uit  het  gunt  voorsz.  unless  the 
master  has  pointed  out  any  goods  in  particular,  in  order  to  save 
the  rest,  in  which  case  this  ransom,  having  been  made  for  the 
common  benefit,  must  be  brought  into  contribution,  arg.  d.  I.  2. 
in  fin.  pr.  D.  ad  leg.  Rhod.  de  Jact.  Weitsen  van  Avarye,  vers. 
Nu  is  de  questie. 

For  the  preservation  of  the  ship ;  for  if  the  ship  is  not  saved,  as 
where  the  boat  is  preserved  with  a  portion  of  the  goods,  and  the 
ship  itself  is  lost,  no  contribution  takes  place.  I.  4.  in  pr.  vers, 
contra.  T).  ad  leg.  Rhod.  de  Jact.  Strach.  de  nav.  part.  2.  num. 
19.  {d). 

§  4.  In  this  contribution  a  twofold  valuation  must  be  made, 
on  the  one  hand,  of  the  lost  or  damaged  goods,  and  on  the  other, 
of  the  goods  saved.  The  saved  goods  at  the  value  they  would 
have  at  the  place  for  which  they  are  destined,  and  the  lost  goods 
at  the  value  at  which  they  were  bought  or  otherwise  obtained,  if 
they  have  not  yet  accomplished  half  the  voyage ;  but  if  they  have 
performed  the  half  of  the  voyage,  they  will  be  taken  at  the  value 
which  they  would  have  had  at  the  place  of  destination,  deducting 
the  freight  and  charges  due  thereon.  Z.2.  %  2.  ^  %  A.  ad  leg. 
Rhod.  de  Jact.  Quintyn  Weitsen  van  Avarye,  vers,  in  de 
taxatie.  Jacob  Coren.  observ.  41.  nuTu.  4.  in  not.  And  the  money 
is  valued  not  according  to  its  currency,  but  according  to  its 
weight  and  intrinsic  value.     Maritime  Laws  of  King  Philip,  tit. 

(d)  The  reason  is  that  the  com-  vessels  and  loaded  some  of  the  goods 

munity   then   determines  of   itself,  into  them,   and  such  goods  were  to 

where  according  to  the  common  say-  perish,  contribution  will  take  place, 

ing  ship  and  crew  are  lost.    But  if  and  the  goods  in  the  ship  must  bear 

the  captain,  by  reason  of  the  ship  their  share  of  the  loss  as  gross  aver- 

being  too  heavily  laden,   has  hired  age.     vid.  Weytsen.  §  30. 
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van  Schipbreuk,  art.  7.  Quintyn  Weitsen  van  Avarye,  vers, 
qvaestie  of  't  geld  (e).  This  Yaluation  having  been  made,  an 
equal  calculation  then  takes  place  as  to  what  and  how  much 
the  goods  saved  have  to  contribute  towards  the  loss  sustained, 
in  which  the  lost  goods  are  also  computed  at  their  value,  so  that 
their  owner  must  help  to  bear  his  own  loss  besides  that  of  others. 
I.  3.  §  2.  ad  leg.  Rhod.  de  Jactu.  Weitsen  on  Average,  vers. 
Nu  is  de  vraag. 

And  herein  the  list  and  manifest  of  cargo  given  to  the  master 
are  followed,  which  is  called  carga  or  cognoscem^nt.  And  if  any- 
one has,  besides,  any  costly  article  of  small  compass  in  his  chest, 
he  must  make  this  known  to  the  master,  before  it  is  cast  over- 
board, otherwise  the  said  chests,  when  cast  overboard,  and  a 
valuation  thereof  made,  will  be  taken  as  if  the  same  was  not 
therein.  Maritime  Laws  of  King  Philip,  tit.  van  Schipbreuk. 
art.  5.  Wisbuyse  Zeerechten,  art.  28.  Weitsen  on  Average,  vers, 
quaeritur  in  de  Tneeste.  See  this  more  fully  in  the  treatise  on 
average  of  Quintyn  Weitzen,  and  my  note  thereon,  which  has 
been  translated  and  added  to  in  Latin  by  the  experienced  Mr. 
Math,  de  Yicq.  (/). 

§  5.  Under  this  kind  of  tacit  obligation  analogous  to  a  con- 
tract, is  also  considered  the  acceptance  of  an  inheritance, 
whereby  the  heir  is  bound  to  satisfy  all  the  debts  and  charges  of 
the  estate  and  the  bequests,  to  the  creditors  and  legatees,  just  as 
if  he  had  contracted  with  them.  I.  5.  §  2.  D.  de  obligg-t.  8f  act. 
I.  8.  I.  37.  D.  de  acq.  heredit.  I.  3.  §  fin.  D.  de  reb.  auth.  Judio. 
pass.  (g).  .         ^ 

§  6.  And  likewise  the  restitution  of  something,  which  any  one 
has  without  cause  received  too  much  or  in  excess.  §  7.  Instit  de 
offic.  Judicis.  I.  33.  D.  de  condict.  indebiti.  of  which  we  have 
treated  sw^a,  Bk.  III.  ch.  10.  §  3.  and  Bk.  IV.  ch.  14.  §  4. 

(e)  Gonf.  Grot.  h.  t.   §  12.  &  13.  as  is  mentioned  in  the  hills  of  order, 

and  the  notes  thereon.       We  must  (/)  See  also  infra,  ch.  39.  §  7. 

also  observe  that  by  the.  Ordinance  (g)  Vid.     Mons.     Wolfius.     droit 

on  Assurance  and  Average  of  this  de  N.  &  des  Q.  torn.  2.  p.  11.  &  les 

town,  p.  85.  every  one  is  obliged  to  notes  de  Mons.  Lusac.     [Cooper  vs. 

declare  the  proper  value  of  his  goods,  Jocks.  Kotze's  Bep.  201. — Tb.] 
wares,   merchandise  and  cash,   &c., 


K.D.L. 
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OF  OBLIGATIONS  ARISING  ¥ROM  CRIME. 
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Sect. 

1.  Crime  defined. 

2.  Whether  and  when  the  inten- 

tion is  taken  for  the  act. 

3.  He  who  commands,   counsels, 

or  assists  another,  is  equally 
guilty. 

4.  The  defence  of  one's  life,  hon- 

our, or  property  is  not  pun- 
ishable. 

5.  Excessive     drunkenness     does 

not  excuse. 


Sect. 

6.  Young      children,      lunatics, 

madmen,    or   idiots   are  not 
punishable. 

7.  Obligation  arising  from  crime 

gives  rise  to  punishment,  or 
compensation. 

8.  By  whom  the  complaint  is  to 

be  preferred. 

9.  Of     the     division    of     crimes 

among  us. 


§  1.  Obligation  (arising)  from  crime  is  where  any  one  by- 
reason  of  a  crime  incurs  the  punishment  created  against  it  hy 
the  laws. 

Crime,  in  a  general  sense,  is.  every  punishable  violation  of  the 
laws,  done  wilfully,  and  with  an  evil  intention.  Which  is  taken 
very  naryowly  and  strictly,  so  that  whatever  is  not  connected 
with  some  open  fraud,  or  evil  intention,  cannot  be  punished  as  a 
crime.  I.  7.  D.  ad  leg.  Cornel,  de  Sicariis.  1..1.  in  pr.  D.  si  famil. 
furt.  fecis.  dicatur.  Gail.  lib.  2.  obs.  109.  num.  1.  Such,  how- 
ever, that  great  negligence,  although  strictly  not  a  fraud,  and 
not  to  be  considered  as  a  crime,  is  yet  fwrdshable,  although  to  a 
less  extent-  at  discretion.  I.  1.  §  .sed  si  clava.  I.  3.  §  sed  ex 
Senatus.  cons.  I.  4.  §  1.  D.  ad  leg.  Cornel,  de  Sicariis.  Ant. 
Matth.  de  criTwinibus,  lib.  1.  ca-p.  1.  nuTn.  2.  Especially  where 
this  happens  in  great  and  serious  crimes  (a). 


(a)  For  this  reason  crime  is  thus 
defined  by  Moorman,  every  act  or 
neglect  which  is  punishable  hy  muni- 
cipal law,  observing  that,  just  as  it 
is  a  crime  of  commission  to  do 
something  unlawful,  so  it  is  a  crime 


of  omission  to  allow  anything  to  be 
done  by  another  which  we  might 
have  prevented.  From  this  it  neces- 
sarily follows  that  with  regard  to 
the  latter  species,  we  ought  carefully 
to  regard  the  actual  neglect,  or  the 
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§  2.  In  many  cases  also,  the  will  is  taken  for  the  deed,  and, 
although,  the  deed  was,  not  yet  committed,  punished  as  if  it  had 
been  done.     That  is,  whenever  there  is  a  fixed  intention  to  com- 


neglecting  of  matters,  which  ought 
to  have  been  done  for  a  certain  pur- 
pose, by  not  using  our  powers  or 
ability.  It  is  desirable  that  philo- 
sophy be  more  applied  in  matters  of 
jurisprudence.  How  many  errors 
will  not  thereby  be  prevented  with 
respect  to  crimes  ?  Would  that  we 
all  were  real  and  not  imaginary  phi- 
losophers !  A  crime  of  omission  is 
rightly  punishable  by  way  of  ex- 
ample in  proportion  to  the  social 
evil  produced  by  it;  but  not  so  an 
act  happening  through  mere  inad- 
vertence. Hence  it  is  of  the  greatest 
necessity  that  we  rightly  understand 
the  doctrine  of  imputability  (doc- 
trina  impatationis),  and  Marcian 
properly  says,  in  I.  11.  T).  de  pcenis: 
perspiciendum  est  judicanti,  ne  quid 
awt  durius  aut  remissius  constitua- 
tur,  quam  causa  deposcit.  And  to  be 
able  to  do  this  we  must  possess  a 
complete  knowledge  of  the  morality 
of  human  conduct,  which  places 
moral  science  above  all  other 
branches  of  Philosophy :  to  speak 
more  clearly,  we  must  know  of  what 
acts  a  man  is  the  voluntary  cause 
and  of  what  not.  What  a  wide  field 
does  this  not  open  to  us,  and  what  a 
difficulty  do  I  not  experience  in  con- 
fining my  pen  within  the  narrow 
limits  of  a  note  !  I  must,  therefore, 
content  myself  by  observing  that 
deeds  or  acts  proceed  from  the  ability 
of  thinking  and  acting ;  the  sensa- 
tion and  reflection  which  we  as 
rational  beings  experience  on  our 
actions  give  us  ideas ;  but  the  good- 
ness, badness,  or  indifference  of  our 
actions,  consists  solely  in  their 
agreement  or  disagreement  with  the 
provisions  of  the  law.  Actions  pro- 
ceed, 1st,  either  from  that  by  which 
a  thing  is  such   and  nothing  else, 


that  is,  ex  essentia  {recte  ait  Wol- 
fius  in  ontolog.  p.  137.  §  168.  "quod 
primum  de  ente  concipitur  et  in  quo 
ratio  continetur  sufficiens,  cur  coetera 
vel  actu  insint  vel  inesse  possint, 
appellatur  ejus  essentia:"  ^unde 
patet,  possibilitatem,  entis  intrin- 
secam  ahsolvere  ejusdem  essentiam), 
and  then  they  are  called  necessary, 
as  being  inseparable  and  so  from 
eternity ;  which  cannot  be  imputed 
to  the  actor,  but  are  properly  con- 
sidered as  the  necessary  consequences 
of  eternal  unchangeable  principles 
of  laws,  proceeding  from  the  prim- 
ary cause  of  all  creatures;  such  are 
all  actions,  which  are  simply  deter- 
mined from  the  condition  and  nature 
of  our  soul  and  body,  e.g.  the  cir- 
culation of  the  blood,  the  use  of 
food,  the  consciousness  of  our  exist- 
ence as  rational  (beings)  and  the 
consequences  thereof ;  2nd,  actions 
proceed  from  the  will  and  ability  of 
man,  to  wit,  we  may  do  or  leave  un- 
done very  many  things  and  matters, 
and  then  those  are  called  voluntary 
deeds.  To  contradict  this  would  be 
equivalent  to  asserting  that  some- 
thing may  at  one  and  the  same  time 
exist  and  not  exist ;  for  since  there 
are  a  number  of  actions  and  doings 
which  have  no  other  ratio  sufficiens 
than  the  bare  pleasure  or  choice  of 
man,  e.g.  the  movement  of  one  of 
our  limbs,  we  would  in  vain  deny 
that  man  gives  such  doings  and 
actions  existence ;  in  other  words, 
that  he  is  their  auctor  and  causa. 
Without  discussing  this  _  philoso- 
phical subject  further,  I  think  this 
opinion  irrefutable :  Man  is  the  vol- 
untary cause  of  all  his  voluntary 
actions.  From  these  observations 
respecting  our  actions,  it  appears 
per  se  that  in  judging  of  an  act 
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plete  the  act,  which  through  some  means  or  other  has  been 
prevented  or  frustrated.  I.  14.  D.  ad  leg.  Corn,  de  Sicar.  I.  b. 
Cod.  ad  leg.  Jul.  Majestat.  As  where  any  one,  with  the  Tiew  of 
murdering  another,  attacks  him  with  a  weapon,  and  the  design 
is  frustrated  or  prevented;  or  has  prepared  poison  in  order  to 
poison  another,  or  has  thrown  down  a  woman  in  order  to  ravish 
her,  and  the  like;  it  will  he  so  considered,  as  if  he  had  done  the 
deed,  for  there  was  the  will  and  the  intention  to  do  it,  but  he 
was, -contrary  to  his  intention,  prevented  and  frustrated.  I.  1. 
D.  ad  leg.  Corn,  de  Sicar.  I.  7.  D.  eod.  But  this  is  mostly 
punished  with  less  than  the  ordinary  punishment,  arg.  I.  1. 
§  ult.  D.  de  extraord.  criminib.  See  Jul.  Clar.  §  jin.  quaest.  29. 
Farinac.  torn,.  1.  quaest.  17.  num.  48.     Gomez,  torn.  1.  resolut. 

infrequently  frustrate  the  intention 
of  the  lawgiver,  if  we  consider  the 
law  in  ahstracto  without  csonsidering 
the  doctrina  imputationis.  Suppose, 
for  instance,  the  law  enjoins  that 
he  who  causes  damage  to  another 
must  make  him  compensation  for 
the  same.  Titius  is  violently 
assaulted  by  Maevius,  and  com- 
pelled, in  order  to  save  his  life,  to 
leap  out  of  a  window ;  by  this  leap 
he  falls  among  some  breakable  and 
precious  wares  put  up  or  placed 
there.  If  now  we  proceed  after  the 
manner  of  a  Legulejus  we  would  un- 
doubtedly hold  Titius  liable  in  com- 
pensation if  he  were  sued ;  the 
shrewd  Ulpian,  although  not  possess- 
ing a  clear  notion  of  the  actiones 
coactae,  iwviiae  and  liberae,  decides 
this  however  to  the  contrary,  in  I.  7. 
D.  ad  I.  Aquil.  [cf.  Scott  v.  Shep- 
perd,  1.  Sm.  Lead.  Ca.  ;  Van  den 
Burgh  v.  Truax,  4  Denis  (U.S.) 
Rep.  464. — Tk.]  We  see  from  these 
few  remarks  the  applicability  of  the 
doctrine  of  imputability  both  in  civil 
and  criminal  cases.  The  sequel  will 
show  this  still  more  fully^  Oonf. 
porro  Puffendorf.  Broit  de  la  N.  & 
des  O.  torn.  1.  lib.  1.  ch.  9.  Wolfius, 
Inst.  pag.  3.  and  Mons.  Lusac  dans 
les  notes. 


(judicium  imputationis)  regard 
must  be  had,  1st,  to  the  reason  which 
accompanies  the  act,  the  place  where 
and  the  manner  in  which  the  same 
was  committed.  2nd,  whether  the 
same  has  relation  to  the  freedom  of 
the  doer  or  not.  The  necessity  for 
a  just  observance  of  these  invaluable 
rules  is  apparent  from  my  treatise 
over  de  ontb.  van  den  ecM.  pag.  88. 
and  from  what  (besides  the  many 
examples  furnished  by  the  Corpus 
Juris)  is  recorded  by  Quintilian, 
Inst.  orat.  pag.  622.  ed.  Burm. . 
Juvenes  qui  convivere  solebant,  con- 
stituerunt,  ut  in  litore  ccenarent. 
TJnius  qui  caenae  defuerat,  nomen 
tumulo,  quem  exstruxerant,  inscrip- 
serunt.  Pater  ejus  a  transmarina 
peregrinatione  cum  ad  litus  idem 
appulisset,  lecto  nomine,  suspendit 
se.  Dicuntur  hi  caussa  mortis  fuisse. 
Consult  my  first  rule  and  the  con- 
trary is  clear.  Further,  especial 
attention  must  be  paid  to  the  law, 
as  being  the  guide  of  our  voluntary 
actions,  e.g.  a  duel  considered  by 
reference.to  Divine  law  deserves  the 
name  of  sin,  by  reference  to  the 
practice  of  some  it  is  a  virtue,  and 
with  reference  to  the  civil  municipal 
law  it  is  a  capital  crime,  v.  Locke 
de  I'entendement  humain,  p.  435. 
But  we  will  fall  into  error,  and  not 
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caf.  3.  num.  11.  Gudelin.  de  jure  noviss.  lib.  5.  cap.  17. 
Zypae.  notit.  jur.  Belg.  tit.  ad  leg.  Corn,  de  Sicar.  4'  od  I.  Jul. 
Majestat.  Anton,  Matli.  de  criminibus,  lib.  48.  tit.  3.  cap.  2. 
num.  7.  8f  cap.  6.  num.  9.  Except  in  the  case  of  criTnen  laesae 
Majestatis,  in  which  the  bare  intention  is  most  severely  punished. 
I.  5.  Cod.  ad  I.  Jul.  Majestatis.  I.  unic.  Cod.  si  quis  iinperat 
•malediicerit.  But,  otherwise,  a  bare  intention  or  resolution, 
without  coming  to  any  overt  act,  is  not  punisl).able.  Z.  18.  D.  de 
poenis  (b). 


(6)  That  is  in  so  far  as  the  same 
does  not  appear  from  any  apparent 
external  acts.  Experience  teaches 
us  that  every  person,  according  to 
his  difierent  temperament,  possesses 
one  chief  vice,  be  he  as  virtuous  as 
any  mortal  can  be.  This  vice  often 
rises  in  his  thoughts,  but  by  reason 
of  the  power  he  possesses  as  a  free 
being  of  controlling  his  free  actions, 
he  does  not  encourage  these 
thoughts,  and  the  inclination  of  his 
will  follows  the  divine  law  of  nature. 
He  is  accordingly  not  punishable, 
because  all  imputation  with  refer- 
ence to  him  ceases  summo  jure,  ait 
Ulpian,  lih.  3.  ad  Bdictum:  cogita- 
tionis  poenam  nemo  patitur. 
(Thoughts  are  in  human  tribunals 
altogether  free.)  Whence  it  follows 
that  the  bare  intention  or  will, 
accompanied  by  an  attempt,  is 
properly  regarded  as  the  act  itself 
and  punished,  when  nothing  but  the 
execution  thereof  is  wanting,  and 
the  deed  was  only  prevented  by  some 
unforeseen  and  extraneous  circum- 
stance. In  such  a  case  we  cannot 
say  that  the  intention  by  itself, 
without  any  ofience,  cannot  be 
punished  and  that  by  law  there  must 
be  proof  of  the  corpus  delicti,  dec, 
for  this  only  applies  if  it  was  in  the 
power  of  the  actor  to  commit  the 
ofience  and  he  has  neglected  to  do  it ; 
and  why  ?  because  there  is  proof  of 
a  change  of  intention,  and  I  may 
say  of  a  struggle  between  good  and 
bad  intentions,  and  accordingly,  we 


must  include  this  under  simple 
thoughts,  which  differ  very  con- 
siderably from  fixed  intentions.  But 
if  the  offence  has  been  prevented 
entirely  by  an  extraneous  matter, 
then  it  is  reasonable  that  the  inten- 
tion be  punished  for  the  deed,  as  is 
laid  down  in  the  I.  11.  D.  ad  leg. 
Corn,  de  Sic.  qui  hominem  nan 
occidit  sed  vulneravit,  ut  occidat, 
pro  homicida  damnandus.  With 
which  agrees  Exodus,  ■  cap.  21. 
vers.  12  &  14.  Van  Leeuwen, 
although  of  a  different  opinion, 
according  to  his  Proces  Crimineel, 
pag.  140.  gives  an  example  at 
page  135  of  a  barber's  apprentice  at 
Amsterdam,  who,  in  order  to  rob  a 
certain  gentleman  of  his  money  and 
valuables,  thought  of  cutting  his 
tlftoat  while  shaving  his  beard,  but 
in  this  he  did  not  altogether  suc- 
ceed, for  the  gentleman  afterwards 
recovered.  The  apprentice  was  sen- 
tenced to  death,  and  van  Leeuwen 
adds  the  reason  "  because  it  is  a 
kind  of  assassinium  and  intended 
murder,  of  which  the  certain  punish- 
ment is  death,  and  the  will  is 
punished  for  the  deed  per  text  in 
cap.  1,  de  Homicidio  in  sexto,  junct. 
I.  1.  pr.  D.  et  I.  7.  Cod.  ad  leg. 
Corn."  It  would  be  very  unreason- 
able to  describe  this  sentence  of  my 
Lords  of  the  Court  at  Amsterdam  as 
too  severe,  as  if  the  corpus  delicti 
were  wanting  and  the  intention  had 
no  effect,  for  the  imputation  existed  ; 
the    wilful    voluntary    attempt    to 
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§  3.  He  who  orders,  incites,  counsels,  or  assists  anotlier  to 
commit  any  offence  is  just  as  guilty,  by  reason  thereof,  as  the 
offender,  himself.  I.  11.  D.  de  injur.  I.  15,  D.  ad  leg.  Corn,  de 
Sicar.     I.  50.  §  pen  D.  de  furt.  (c). 

§  4.  He,  who  does  something  in  defence  of  his  life,  or  preser- 
vation of  his  honour  or  property,  is  not  ptinishable  for  the  same. 
I.  3.  D.  de  justit.  8f  jure.  Under  this  is  also  understood  that  we 
are  at  liberty  to  kill  a  night  thief,  and  may  kill  or  wound  an 
adulterer  found  with  our  wife  or  daughter,  as  is  more  fully 
mentioned  post,  Chapter  XXXIV,  §  10. 

§  5.  Excessive  drunkenness  excuses  a  person  from  ordinary 
offences.  I.  6.  D.  de  re  militari.  Jul.  Clar.  §  jlnal.  quaest.  60. 
nuTn.  12.  Andr.  Gail.  lib.  2.  ohs.  110.  num.  24.  Henoch,  de 
arhitrar.  jud.  casu.  316.  But  not  from  grave  offences,  as 
killing,  wounding,  and  the  like,  of  which  more  fully  in  Chapter 
XXXIV.  §  8. 

§  6.  Young  children  who  have  not  yet  a  knowledge  of  good 
and  evil,  cannot  commit  an  offence,  and  are  on  account  of  their 
ignorance  exempt  from  punishment.  I.  12.  D.  ad  leg.  Com.  de 
Sicariis.  See  Damhoud.  prax.  crim.  cap.  42.  Henoch,  de 
arhitrar.  Likewise  all  idiotic,  mad,  and  insane  people,  who  do 
not  know  what  they  do.  d.  I.  12.  D.  ad  Com.  de  Sicar.  I.  4.  5.  D. 
de  Reg.  Juris.  I.  9.  D.  ad  leg.  Pomp,  de  paricid.  I.  14.  D.  de 
off,c.  proesid.  Farinc.  prax.  crim.  quaest.  93.  n.  19.  Henoch. 
de  praesumpt.  I.  G.  praesumpt.  45.  (d). 

violate  the  law  and  do  something  to  Dume  v.  Bex,  1908.  E.  D.  C.  461. — 

the  detriment  of  society  was  appar-  Te.] 

ent.     This  was  clearly  a  crime  and  (d)    Young   children    and   insane 

had  to  be  punished.      The  attempt  persons  have  not   a   sufficient  con- 

oontained    the    effect    as    being    its  sciousness    of    their    conduct ;    they 

cause,    and    accordingly    this    deed  act,     therefore,     involuntarily,    not 

(differing  entirely  from  an  act  done  possessing  a  will  or  ability  of  choos- 

in    passion     (lyding))    had    to    be  ing  what  is  right,  and  accordingly 

punished  just  as   if  the  effect  had  with  reference  to  them  the  judicium 

followed,    in  order  to  promote  the  imputationis  ceases,  whereby  a  per- 

public  security  and  act  as  a  warning  son  is  declared  to  be  the  voluntary 

to  others.  cause  of  an  act.     The  Revd.  Dr.  van 

(c)  This  matter  has  been  discussed  Nuys     Klinkenberg,     A.L.M.     and 

in    the    chapter   on    mandate,    and  Phil.  Doctr.,  has,  in  the  second  part 

infra,  ch.  34  [c/.  Russell  on  Crimes,  of  his  excellent  work  entitled  Onder- 

vol.  1.  p.  57.  et  seq.  4t/i  ed.    Bex  v.  wys    in    den    Godsdienst,    pag.    16. 

Perhhan,    1906,    T.    S.    798.      Veni  observed,  "  people  who  are  delirious 
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§  7.  A  twofold  obligation  arises  from  crime;  one  of  punish- 


on  account  of  fever,  or  any  other 
bodily  ailment,  say  and  do  such 
things,  which  if  they  were  well  they 
would  not  say  or  do.  No  one  can  on 
this  account  consider  himself  injured 
if  an  insane  person,  or  one  who  is  in 
a  delirious  fever,  slanders  or  other- 
wise insults  him."  This  same 
reasoning  is  also  applicable  to  young 
children  below  10  or  12  years  [see 
my  note  at  the  end  of  this  note. — 
Tb.],  who  throughout  cannot  be  con- 
sidered to  possess  sufficient  know- 
ledge of  their  conduct.  Let  us  com- 
pare amongst  others  I.  16.  §  3. 
Digest,  de  poen.  junct.  I.  42.  &  108. 
D.  de  B.  J.  0ml.  L.  B.  VII.  art.  6. 
&  7.  as  follows:  "If  an  insane  per- 
son, or  child  below  the  age  of  12 
years,  kills  another  person,  under  or 
over  12  years  of  age,  we  may  on  this 
account  exact  half  the  penalty  from 
the  parents  or  guardians  of  the 
same,  but  no  punishnient,  and  such 
child  or  insane  person  retains  his 
neck  and  liberty.  If  a  person  above 
12  years  kills  a  child  under  12  years 
or  an  insane  person,  he  shall  be 
indicted,  &c."  Add  Faber.  in  Cod. 
lib.  9.  tit.  10.  def.  1.  Advysh.  vol.  2. 
p.  99.  Except  where  a  madman 
(furiosus),  during  a  lucid  interval, 
has  committed  murder  or  caused 
death,  conf.  Menochius.  arbitrar. 
jud.  quaest.  lib.  2.  cent.  4.  cas.  325. 
num.  9.  But  whether  an  insane  per- 
son can-  be  punished  or  not  on 
account  of  a  crime  committed  before 
his  insanity,  is  a  question  which  has 
created  considerable  doubt  among 
many  eminent  lawyers.  vid. 
Fachinaeus.  controvers.  lib.  9.  cap. 
3.  per  tot.  And,  besides  the  argu- 
ments in  favour  of  the  affirmative 
collected  from  different  laws,  as  ex 
I.  U.  pr.  B.  de  off.  praes.  I.  1.  pr. 
Digest,  de  poen.  I.  ult.  §  3.  Cod.  de 
curat,  furios.  I.  31.  §  4.  D.  de  usur- 
pat.,   it  is  a  matter,   worthy  of  no 


small  consideration,  that  here  the 
reasons  for  exemption  cease  and  the 
crimen  may  be  imputed  to  the 
offender.  It  is  indeed  true  that  the 
practice  seems  to  favour  the  negative 
view.  vid.  Gail.  lib.  2.  obs.  110. 
num.  2.  and  insanity  is  a  punish- 
ment or  calamity  which  is  equal  to 
death,  vid.  I.  penult.  §  1.  D.  rem. 
rat.  I.  124.  D.  de  B.  J.  But  what- 
ever may  be  advanced  on  this  sub- 
ject, everyone,  having  duly  con- 
sidered the  matter,  must  agree  with 
me  (subject  to  correction)  that  the 
judicium  imputationis  remains  in 
abeyance  during  the  insanity  of  the 
offender.  No  proper  investigation 
of  the  matter  can  take  place,  inas- 
much as  the  accused  is  insane,  and 
as  this  can  not  take  place,  the  judge 
in  like  manner  can  neither  sentence 
nor  acquit.  Accordingly  nothing  else 
remains  than  the  collecting  of  the 
proofs  and  confining  the  lunatic  in 
the  place  appointed  for  the  purpose ; 
and  in  the  event  of  his  becoming 
compos  mentis  to  put  him  on  his 
trial  for  the  crime  committed  before 
his  insanity,  and  to  proceed  as 
reason  and  positive  law  dictate; 
which  is  in  accordance  with  I.  16. 
Cod.  de  poen.  add.  Grot.  J.  B.  ae 
P.  lib.  2.  cap.  11.  §  5.* 

*[In  this  note  Decker  inclines  to 
the  view  of  the  civil  law,  that  a 
child  under  ten  years  ought  to  be 
conclusively  presumed  doli  incapax. 
The  writers  on  criminal  law  are  not 
agreed  on  this  point.  Matthaeus 
de  criminib.  ch.  2.  §  2.  holds  that 
children  under  seven  (infantes)  and 
a  little  over  seven  {infanti  proximi) 
cannot  be  criminally  punished, 
whereas  children  who  are  under  and 
not  far  from  14  (pubertati  proximi) 
are  punishable  criminally  if  they 
have  manifested  sufficient  under- 
standing   and    an    evil    intention. 
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ment  and  fine  for  the  prosecutor,  the  other  to  make  compensation 
to  the  person  injured  (e). 


(e)  The  observance  of  the  moral 
obligation  by  each  rational  being,  in 
regulating  his  conduct  in  accordance 
with  the  moral  precepts  or  laws  to 
which  he  is  subject,  makes  him  un- 
questionably perfect.  But  evil  habits 
having  from  time  to  time  increased 
among  men,  and  apparent  individual 
benefit  having  obtained  with  some 
the  preference  over  the  true  and 
general  benefit,  it  became  necessary 
for  the  preservation  of  society  that 
every  injury  which  one  man  caused 
another  should  be  not  only  compen- 
sated in  proportion  to  the  offence, 
but  also  be  punished,  i.e.  that  by 
means  of  retaliation  some  injury 
should  also  be  caused  to  the  offender. 
This  was  the  only  means  of  causing 
others  to  desist  from  the  commission 
of  wrongs,  which  is  the  only  true 
object  of  all  punishment,  as  the  very 
learned  Michaelis,  in  his  preface  to 
the  6th  part  of  his  Mosaisch.  Begt, 
has  clearly  demonstrated.  And  ac- 
cordingly with  the  increase  of  crime 
the  punishment  must  become  more 
severe,  and  the  law  be  maintained 
without  the  least  connivance ;  just 
as,  on  the  other  hand,  if  it  be  pos- 
sible by  a  smaller  or  lesser  punish- 
ment to  restrain  a  serious  crime,  it 
would  be  very  wrong  to  impose  a 
severe  penalty  on  the  offender.  The 
genius  Saeculi  should  always  be 
considered.  Rules  indeed  of  import- 
ance !  For  to  lay  down  with  the 
shrewd  Montesquieu,  "  que  les 
peines  doivent  etre  plus  ou  mains 
severes,  suivant  la  nature  du 
gouvernement,"  would  yield  too 
much  to  the  despotic.  It  is  better 
to  say  with  Cumberland,  in  the 
reference  given  by  me  in  my  ver- 
handeling  aangaande  den  ontb.  van 
den  Bcht.  pag.  24.,  "  Bieu  et  les 
hommes  (possessing  the  legislative 
power)  jugent  du  mirite,  ou  du  de- 


merite,  de  I'action  par  le  rapport 
qu'elle  a  avec  le  hien  commun."  The 
reasoning  of  Mr.  Justi,  over  den 
aart  der  wetien,  pag.  457.  shows  the 
necessity  of  a  bestowing  and  retribu- 
tive justice  in  all  civil  societies  and 
forms  of  government  (which  Grotius, 
J.  B.  ac  P.  I.  1.  c.  1.  §  8.  mentions), 
much  more  than  does  the  position 
itself  of  Montesquieu,  V  esprit  des 
loix  torn.  1.  p.  141.  Let  it  not  be 
said  that  this  view  being  set  aside, 
the  military  and  municipal  laws 
must  come  on  one  and  the  same  foot- 
ing, for  the  military  instructions  are 

Moorman,  a  later  authority  (chapter 
2.  §§  3-4.),  takes  the  same  view. 
Carpzovius  (cap.  135.  Edit.  Hogen- 
dorp)  also  inclines  to  this  opinion. 
He  divides  children  into  three 
classes,  infancy,  impuberty  (pueri- 
tia)  and  minority.  Children  under 
seven  can  not  be  guilty  of  crime. 
This  is  the  period  of  infancy.  Chil- 
dren, whether  boys  or  girls,  xmder 
fourteen  years  are  presumed  to  be 
doli  incapaces.  This  is  the  period  of 
impuberty,  a  girl  being  for  the  pur- 
pose placed  on  the  same  footing  with 
a  boy ;  but  this  presumption  may  be 
rebutted  by  proof  that  the  child 
could  distinguish  betwen  good  and 
evil,  and  has  manifested  a  mischie- 
vous intention.  Cairpzovius,  how- 
ever, adds  (§  15)  that  children  under 
10  years  (infanti  proximi)  come 
under  the  same  rule  as  infants,  and 
are  therefore  exempt  from  punish- 
ment. Children  above  14  years 
(minores)  are  liable  to  the  same 
punishments  as  adults.  Van  der 
Linden,  hk.  2.  ch.  1.  §  6.  has  taken 
a  more  reasonable  view.  According 
to  him,  children  under  seven  years 
can  not  be  punished.  Children 
above  seven  and  under  14  are,  in 
case  of   minor  offences,   left  to  the 
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§  8.  The  prosecution  and  the  rig'ht  to  punishment  and  fine 


in  a  weU  ordered  society,  not  less 
than  the  other  laws,  introduced  in 
accordance  with  the  general  well 
being,  and  this,  being  generally 
observed  a  complete  order  of  har- 
mony reigns,  without  which  nothing 
can  exist.  Bayle  says,  "  I'inter&t 
puhlique  demande  en  quelques 
recontres,  que  la  rigueur  des  loix 
aille  au  de  la  de  la  Justice,  parce 
que  I'iniquite  exercee  contre  un  par- 
ticulier,  est  moins  un  mal,  politique- 
ment  parlant,  qu%  I'utilite  puilique, 
qui  en  resulte  n'est  un  bien."  But 
the  increasing  of  a  punishment  can 
not  be  called  a  crime  or  unreason- 
ableness, according  to  the  rule  abo-ve 
mentioned.  I  say  rather  of  the 
severity  of  the  military  laws  of  some 
countries  with  Cato,  "  Nulla  lex 
.  satisccymmoda  omnibus  est:  id  modo 
quaeritur,  si  majori  parti,  et  in 
summam  prodest."  And  this  being 
applicable,  there  is  clearly  a  moral 
obligation  to  observe  the  same;  for 
as  Calvinus,  Inst.  lib.  4.  c.  20.  vs.  16. 
properly  observes,  ' '  constitution's, 
quia  circumstantias  aliquas  habent, 
a,  quibus  pro  parte  pendeant,  modo 
in  eundem  aequitatis  scopv/m  omnes 
pariter  intendant,  diversas  esse 
nihil  obest." 

punishment  of  their  parents,  but  if 
they  commit  a  serious  offence,  and 
there  be  proof  of  malice  or  mis- 
chievous intent,  they  will  be  liable 
criminally  and  punished,  not  by  the 
ordinary,  but  some  lighter  and  extra- 
ordinary punishment  at  discretion. 
LCf.  Barels  Crim.  Advys.  70  :  B.  v. 
Jantjes.  1908.  E.  D.  C.  382.]  If 
the  children  are  above  14  they  are 
even  then  as  a  rule  punished  less 
severely  than  persons  of  full  age. 
This  holds  good  even  in  capital  cases 
(cf.  Barels  I.  c.  Sande.  Decis.  lib.  5. 
tit.  9.  def.  4.).  Carpzovius.  cap. 
135.  §  23.  argues  that  no  difference 
should  be  made  in  the  punishment 


between  minors  above  14  and  adults, 
and  that  even  a  pubertati  proximus 
may  in  certain  cases  be  sentenced  to 
death.  §  19.  But  the  opinion  of 
V.  d.  Linden  seenis  more  in  accord- 
ance with  reason  and  practice.  It 
is  therefore  a  doubtful  point  whether 
in  Roman  Dutch  law  a  child  over 
seven  years  but  under  ten — i.e.  (in- 
fantiae  proximus)  is  conclusively 
presumed  to  be  incapable  of  commit- 
ting a  crime,  or  whether  the  pre- 
sumption is  rebuttable  by  proof  of  a 
mischievous  propensity  and  malici- 
ous intent  on  the  part  of  the  child. 
Quistorp.  §  51.  takes  the  former 
view,  agreeing  herein  with 
Matthaeus,  Carpzovius,  Moorman, 
and  Decker.  Feuerbach.  §  90.  o.  et 
in  notis,  says  that,  by  the  common 
law,  children  under  seven  cannot 
commit  a  crime,  although  by  modern 
statutory  provisions  in  several 
European  countries,  different  ages 
have,  been  fixed  as  the  period  within 
which  a  child  is  conclusively  pre- 
sumed to  be  incapable  of  crime.  He 
therefore  inclines  to  the  view  that 
where  no  local  law  exists  to  the  con- 
trary a  pubertati  proximus  may  be 
punished  criminally,  if  he  manifests 
a  malicious  intention,  agreeing 
therein  with  van  der  Linden  (vid. 
The  Queen  vs.  Slinger  &  Klaas.  4. 
Buch.  E.  D.  C.  Rep.  279).  The  new 
penal  code  of  Holland,  §  38.  fixes 
the  age  of  incapacity  in  children  to 
commit  crime  at  10  years.  By 
English  law  and  that  of  South 
Africa,  the  presumption  that  a  child 
above  seven  and  under  14  is  doli 
incapax  is  rebuttable.  (Gardiner  & 
Lansdown.  Crim.  Law  of  S.  Africa. 
47.),  and  instances  are  not  wanting 
where  children  of  eight,  nine,  and 
ten  years  have  been  sentenced  to 
death.  Blackstone,  Coimm.  IV.  ch. 
2.  §  1.  Life  of  Sir  Sam.  Rorailly, 
IL  410.— Te.] 
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iyulgo  de  Calange)*  belong  to  the  Count,  and  to  those  who  are 
entrusted  with  the  execution  and  conduct  of  the  same,  as  repre- 
senting the  person  of  the  Count.  Such  are  the  Attorney- 
General,  all  sheriffs  and  bailiffs  of  towns  and  villages,  &c.  (/). 
But  to  compensation  all  those,  who  have  been  injured  by  the 
offence,  have  a  right,  to  the  extent  of  the  injury  and  no  further. 

§  9.  All  crimes  are  properly  divided  into  those  against  the 
Supreme  power  and  Government,  against  life,  against  the  body, 
against  natural  liberty,  against  honour  or  good  fame,  and  others 
against  or  concerning  property  [g). 


*[Calange  from  Fr.  Calanger  to 
fine,  summon  or  arrest. — Tr.] 

(/)  That  the  counts  of  Holland 
were  principes  pactionati  has  been 
mentioned  in  vol.  1.  of  these  com- 
mentaries, page  8.  They  were  the 
representatives  (stedehouders)  of  the 
knights,  nobles,  and  towns  in  whom 
the  sovereignty  resided.  But  as,  by 
reason  of  the  extent  of  the  country, 
it  was  impossible  for  the  counts  to 
execute  the  munus  seu  officium, 
entrusted  to  them,  everywhere  in 
person,  the  sheriffs,  and  officers  in  the 
towns,  and  bailiffs  in  the  villages  and 
manors,  were  appointed  by  them  as 
substitutes.  To  them  indeed  is  the 
execution  of  the  law  entrusted,  and 
as  Bort,  trad,  van  Grim.  Zaken. 
pag.   56.   rightly  observes :    Just   as 


the  officers  are  ncA  allowed  out  of 
personal  feeling  or  other  improper 
motive,  and  against  the  interests  of 
the  public,  to  proceed  criminally 
against  any  one,  and  in  this  way  to 
make  themselves  absolute  masters  of 
justice,  so  neither  are  they  at  liberty 
to  connive  at  wrongs  and  crimes 
brought  to  their  notice,  and  ita 
Meipuhlicae  jus  indefensum  relin- 
quere,  add.  Grot.  Intr.  h.  t.  and 
infra,  ik.  5.  ch.  27. 

(g)  That  the  distinction  of  the 
Roman  Law  between  delicta  puhlica 
and  privata  has  in  this  and  other 
countries,  saltern  quo  ad  vindiciam 
puhlicam,  entirely  ceased,  is  shewn 
by  Bort,  d.  I.  p.  53.  &  54.  add. 
Moorman,  over  de  misdaden.  Inleid- 
ing,  ch.  4.  n.  5  <fc  6. 
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OF  CRIME  AGAINST  THE  SOVEREIGNTY,  AND  HEREUNDER  OF 
THE  MURDER  OF  THE  PRINCE,  TREASON,  SACRILEGE, 
THEFT  OF  PUBLIC  MONEY,  CONCUSSION,  CORRUPTION 
OF  JUSTICE,  STATE-GOVERNMENT,  FALSITY,  KNAVERY, 
MONOPOLY. 


Sect. 


1.  Crime  against  the  sovereignty 

defined. 

2.  Its  punishment. 

3.  Severe  punishment  in  the  case 

of  the  murder  of  Prince 
William. 

4.  Punishment  of  the  year  1619 

for  crime  against  the  Govern- 
ment of  the  country,  and  of 
the  year  1623,  for  treason 
against  Prince  Mauritz. 

5.  Blasphemy    and    its    punish- 

ment. 

6.  Sacrilege  and  its  punishment. 

7.  Theft  of  public  money  and  its 

punishment. 
Concussion  or  extortion. 


8. 


Sect. 
9.   Corruption    and    its    punish- 
ment. 

10.  The  ignorance  of  a  judge  is  not 

punishable. 

11.  Mistake      of      an      advocate, 

whether   and    when    punish- 
able. 

12.  Of  Falsity  and  false  coinage 

and  their  punishment. 

13.  Common  Fraud  defined.     Its 

punishment. 

14.  Perjury  and  its  punishment. 

15.  Knavery  and  its  punishment. 

16.  Praevarication  and  its  punish- 

ment. 

17.  Monopoly  and  the  causing  of 

want. 


§  1.  Crime  against  the  Supreme  power  and  Government  is 
crimen  laesae  Majestatis,  or  violation  of  the  Supreme  power,  and 
is  indeed  the  most  serious  crime  that  a  person  can  commit. 

It  includes  not  only  open  murder  of  the  King  or  Prince,  which 
according  to  the  circumstances  of  the  crime  cannot  be  too  severely- 
punished;  but  also  every  conspiracj',  treason,  and  whatever  else 
is  done  and  committed  with  a  hostile  intent  against,  and  to  the 
prejudice  of,  the  Sovereign  of  the  country  or  the  State.  I.  1. 
^  se^.  D.  ad  leg.  Jul.  Majestat.  Such  that  herein  the  will  is  also 
taken  for  the  deed,  although  the  commission  of  the  crime  has  not 
followed.*     I.  5.  Cod.  ad  leg.  Jul.  Majestat.  (a).    They  are  also 


*[0/.  chapter  32.   §  2.— Tb.]. 
(a)  Gothofredus,  ad  I.  5.     Cod.  ad 
leg.  Majestatis,  properly  divides  this 


crime  into  three  kinds.  1st.  Crimen 
laesae  Majestatis  in  specie  seu  per- 
duelUonis,   which  is  committed  by 
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guilty  of  this  crime  who,  knowing  of  the  treason,  have  not  dis- 
covered it.     d.  I.  5.  §  6.  Cod.  ad  leg.  Jul.  Majestat.  (6). 

§  2.  The  common  punishment  of  crimen  laesae  Majestatis  is 
the  sword,  d.  I.  5.  D.  ad  leg.  Jul.  Majestat.  confiscation  of 
goods.  §  -per  contrarium  instit.  de  hereditat.  quae  ah  intestato 
deferunt,  and  extinction  of  name  and  family.  §  puhlica  autem. 
3.  Instit.  de  publicis  jud.  (c).     Except  where  the  circumstances 


a  subject  of  the  state  hostilo  anitno 
against  the  Prince  or  Sovereign. 
Hence  doubt  has  arisen  whether 
this  crime  could  also  be  committed 
against  the  Directors  of  the  Char- 
tered East  India  Company,  vid.  v. 
Zurck  p.m.  809.  and  especially 
Moorman,  6fc.  1.  ch.  2.  §  7.  2nd. 
Leasae  veneraiionis  through  evil 
speaking  and  the  publishing  of  in- 
famous libels,  whereby  the  Sovereign, 
or  the  members  of  the  Supreme 
Government,  are  directly  or  in- 
directly insulted,  to  which  the  I. 
unic.  Cod.  si  quis  imperatori  male 
dixerit  refers,  add  Groenewegen  de 
II.  abrogat.  pag.  696.  d;  pag.  717. 
3rd.  Authoritatis  seu  potestatis 
puhlicae  turbatione,  whenever,  with- 
out any  hostile  intent,  the  power 
of  the  Supreme  Government  is 
usurped,  e.g.  in  the  case  of  false 
coinage,  &c.  The  excellence  of  this 
division,  independently  of  its  ad- 
mirable author,  is  at  once  apparent, 
and  has  accordingly  been  adopted  by 
Professor  J.  Voet  ad  tit.  Dig.  ad  leg. 
Jul.  Maj.  and  others.  I  would 
have  discussed  this  division  more 
fully,  had  not  Mr.  Moorman  in  the 
3rd.  chapter  of  his  book  rendered 
this  unnecessary.  [0/.  v.  d.  Lin- 
den, bk.  II.  ch.  IV.  §§  1—4  Celliers 
vs.  The  Queen,  Kotzd's  Rep.  p.  237. 
— Te.]. 

(b)  Provided  such  persons  can  be 
brought  within  the  terms  of  culpable 
negligence  mentioned  in  note  (a)  to 
the  preceding  chapter. 

(c)  The  law  of  the  Emperors 
Arcadius  and  Honorius  in  I.  5.  ad 


leg.  Jul.  Maj.  is  well  known,  and 
copied  by  almost  all  criminalists. 
Although  its  provisions  are  not  alto- 
gether unreasonable,  as  others  have 
on  the  contrary  urged  (but  wrongly 
so,  since  the  words  "  for  they 
deserved  to  suffer  the  same  punish- 
ment as  their  father "  must  be 
understood  by  reference  to  the  con- 
text "  if  there  be  good  reason  to  ex- 
pect the  same  crime  from  the  chil- 
dren, and  therefore  if  they  be  already 
in  some  degree  guilty ")  ;  yet  it 
will  be  difficult  to  reconcile  them 
with  notions  of  justice  and  right, 
namely,  that  the  sons  of  him,  who 
has  committed  the  crimen  laesae 
Majestatis,  shall  be  excluded  from 
all  inheritances  and  legacies  on  the 
side  of  the  mother,  grandfather,  and 
all  other  blood  relations ;  not  be 
allowed  to  enjoy  anything  by  last 
will  from  strangers ;  and  finally, 
that  they  should -continue  such  that 
through  perpetual  want,  everyone 
will  despise  them,  life  be  a  punish- 
ment and  death  a  comfort  to  them. 
A  provision  which  I  should  like  to 
wipe  out  from  the  Roman  law, 
although  it  does  not  take  away  the 
pervading  reasonableness  of  the 
whole  context.  Who  is  not  alive  to 
the  injustice  of  the  position  laid 
down  by  Bartholus  ad  I.  3.  Cod.  ad 
leg.  Jul,  Majestat.  that  one  witness 
is  enough  to  put  another  to  the  tor- 
ture in  case  of  this  crime  ?  O  inhu- 
manity !  How  is  it  possible  that 
thou  shouldst  be  so  exalted  in  the 
calm  opinion  of  a  great  jurist  ? 
How  art  thou  contradicted  by  true 
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of  the  crime  increase  the  punishment  either  to  quartering,  break- 
ing on  a  wheel,  burning,  strangling;  or  reduce  it  to  whipping, 
branding,  banishment,  or  the  like  greater  or  lesser  punishment, 
according  to  the  facts  of  the  case,  at  the  discretion  of  the  Judge. 

§  3.  Of  a  severe  punishment  in  the  case  of  murder  of  the 
prince,  there  are  several  examples  in  our  time.  Thus  Balthasar 
G-erards,  who  shot  Prince  William  of  Orange,  Stadholder  and 
General  of  the  Netherlands,  in  his  room  at  Delft,  on  the  14. 
July,  1584,  had  first  his  hand,  with  which  he  committed  the 
deed,  screwed  fast  with  a  glowing  and  closing  iron  and  then 
burnt  off.  Thereupon  his  flesh  was  burnt  off  six  times  with 
glowing  tongs  from  different  parts  of  his  body,  such  as  his  arms, 
legs,  and  other  parts  of  his  body  where  most  flesh  was,  the  flesh 
burnt  and  pinched  off;  wherejipon  he  was  quartered  alive,  begin- 
ning with  the  lower  part  of  his  body,  his  stomach  opened,  and 
his  heart  plucked  out  and  cast  into  his  face;  his  head  was  then 
cut  off,  his  four  quarters  suspended  on  four  turrets,  and  his  head 
placed  on  a  stake  on  the  schooltower,  and  all  his  goods  con- 
fiscated. As  may  be  more  fully  seen  in  Emanuel  van  Meteren's 
History,  Bk.  XII.  and  in  Peter  Borrd's  Nederlandsche  Historieur 
Bk.  XVIII.  pag.  55. 

§  4.  So,  likewise,  in  the  year  1619  several  sentences  were 
passed    against    those    accused    of    having    committed    offences 

philosophy,  with  which  jurispru-  explained),  "but  the  sons  of  the 
dence  ought  to  go  hand  in  hand  ?  murderers  of  the  King  he  did  not 
How  applicable  is  also  here  my  note  suffer  to  be  likewise  destroyed,  as  is 
to  page  3.  of  vol.  1.  of  these  Com-  commanded  in  the  code  of  Moses,  for 
mentaries,  together  with  what  I  God  commanded,  children  shall  not 
have  said  on  page  4.  respecting  the  die  for  their  parents,  nor  parents  for 
common  written  laws  \  Let  us  be  on  their  children."  To  this  must  be 
our  guard  then  against  the  adoption  added  that  Moses,  Uxodus  22  :  27. 
in  all  tribunals  of  these  provisions  not  only  fixes  no  punishment  upon 
of  the  Roman  law  as  being  contrary  the  children  of  those  who  give  them- 
to  the  law  of  God ;  for  although  selves  over  to  the  awful  sin  of  curs- 
children  have  sometimes  been  exe-  ing  their  governors,  but,  by  reason 
cuted  with  their  parents,  such  has  of  the  different  stages,  which  may 
happened  according  to  martial  law,  exist  in  their  crime  and  which  must 
or  out  of  a.  not  uncommon  and  be  observed  in  the  Judicium  imputa- 
erroneous  Asiatic  policy.  To  be  tionis,  allows  the  matter  to  rest  in 
brief  :  let  us  refer  to  Beuteron.  24.  a  simple  prohibition.  Porro  ait 
vers.  16.  and  2.  Kings  14.  vers.  Lauterbach,  obs.  1302.  duhitandum 
5.  (fc  6.  providing  according  to  nan  est,  quin  personis,  de  hoc  crimine 
Michaelis  M.  B,  5.  pag.  4.  (where  suspectis  emigratio  queat  injungi. 
Exod.  20.  vers.  5.  is  also  admirably 
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against  the  Sovereignty  and  GrOTernment  of  tlie  Country.  And 
in  the  year  1623  several  serious  executions  took  place  against 
persons  who  had  conspired  and  formed  a  scheme  for  killing 
Prince  Mauritz  of  Orange,  also  Stadholder  and  General  of  the 
Netherlands,  as  well  as  against  those  who  were  guilty  of  such' 
malicious  purpose  and  intention,  as  against  those  who  after  dis- 
covery of  the  plot,  and  knowing  thereof,  had  not  notified  and 
disclosed  it  in  time.  A  full  account  of  the  circumstances,  the 
number  of  persons  punished  and  the  nature  of  the  punishment, 
will  be  found  in  Aitzema,  Nederlandsche  Historien,  Bk.  III. 
fag.  393.  ^yide  the  sentence  of  the  court  of  the  town  of  Utrecht 
against  Mr.  Joan  Liefting,  who  had  spoken  evil  of  the  Supreme 
Government.     Bell.  Jur.  pag.  611. J 

Under  the  minor  kinds  of  crimen  laesae  Majestatis  are 
included  the  slandering  of  the  Deity,  otherwise  called  Blas- 
phemy   (d),     Sacrilege,     Peculation,    extortion,     corruption    of 


(d)  It  would  have  been  better  if 
our  author  had  named  Blasphemy- 
first  and  considered  it  at  the  head  of 
the  chapter,  as  Voet  ad  Pandect,  tit. 
ad  leg.  Jul.  Mag.  and  Moorman  d. 
tr.  lib.  1.  cap.  1:  have  done ;  for  to 
consider  it  as  a  minor  species  of 
laesae  Majestatis  is  absurd,  for  if 
the  reverence  towards  the  Supreme 
Being  is  taken  away,  all  bonds  of 
civil  society  will  cease.  Leviticus 
24.  vers.  15.  &  16.  is  worthy  of  note, 
and  also  the  saying  of  Philo  the  Jew, 
lihr.  3.  de  vita  Mosis,  p.  165.  &  I.  1. 
de  Monarchid,  p.  219.  "  that  the 
Godhead  ought  to  be  so  holy  and 
worthy  of  reverence,  that  we  do  not 
even  speak  evil  of  that  which  others 
in  error  hold  to  be  a  God :  that  a 
heathen  may  easily  through  zeal  or 
by  way  of  retaliation  blaspheme  the 
true  God,  if  he  heard  that  Jews  had 
slandered  his  God  "  ;  and  of  Jose- 
phus  against  Apion,  I.  30.  "  the  law- 
giver of  the  Jews  has  expressly  pro- 
hibited them  from  ridiculing  and 
speaking  evil  of  things!  which  by 
other  persons  are  considered  as  Gods, 
and  this  out  of  respect  for  the  name 
God  which  they  bear."    An  observa- 


tion resting  on  the  passage  in  Leviti- 
cus above  cited,  and  worthy  of  being 
brought  to  the  notice  of  the  Jews 
and  heathens,  among  whom  nothing 
is  more  common  than  to  ridicule 
the  saviour  of  the  world  and  the 
sacred  observances  of  Christians, 
generally  in  their  so-called  humor- 
ous, but  stupid  and  lamentable  way. 
Everything  included  by  the  term 
Blasphemy  ought  most  certainly  to 
be  punished  (although  the  same 
cannot  produce  any  injury  to  God, 
who  is  so  far  exalted  above  aU. 
slander,  and  the  Supreme  Being  does 
not  require  the  aid  of  human  laws 
in  support  of  his  adorable  power), 
since  all  profane  speaking  of  the 
Deity  is  greatly  detrimental  to  civil 
society ;  for  nothing  (as  the  great 
Michaelis,  M.B.  introduction  to  the 
6th  and  last  part,  p.  124.  has  fully 
demonstrated)  is  more  insulting  to  a 
person,  who  heartily  believes  in  his 
religion,  and  considers  it  as  the  way 
to  eternal  salvation,  and  comfort  in 
life  and  death,  than  the  blaspheming 
and  ridiculing  of  his  God,  and  His 
prophets,  saints,  and  sacred  things. 
And    this    insult    and    injury    are 
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Justice,  and  in  tlie  Government  of  the  State,  falsity,  knavery 
and  monopoly. 

§  5.  Blasphemy,  or  profaning  of  the  Deity,  is  every  kind  of 
cursing  and  violation  of  God's  name  and  Holy  Word. 

It  is  either  of  a  grave  or  trifling  character,.  Blasphemy  of  a 
serious  kind  is  the  public  and  premeditated  denial  and  violation 
of  God's  Majesty  and  power,  and  profaning  His  holy  name  and 
word.  Such  are  all  Atheists,  all  sorcerers  who  in  God's  name 
curse  and  bless  men  and  cattle,  all  fortune-tellers  and  jugglers, 
&c.  These  are  by  Divine  and  human  laws  punishable  with 
death.  Levit.  cap.  14.  vers.  13.  14.  Novell.  77.  cap.  1.  But 
with  us,  following  the  example  of  neighbouring  countries,  this  is 
seldom    regarded    so    seriously,    and    is    mostly    punished    with 


greater  if  his  religion  be  that  of  the 
nation  or  the  public,  inasmuch  as 
society  itself  is  then  affected  by  it. 
Freedom  of  opinion  in  the  matter  of 
religion  is  a  jus  connatum  and  an 
invaluable  thing,  but  this  does  not 
in  the  least  give  any  right  to  blas- 
pheme, much  rather  does  it  follow 
therefrom  that  all  persecution,  in- 
-cluding  certain  scofiing  and  abusive 
terms,  is  injurious  and  most  highly 
punishable.  That  moreover  a  Jew, 
blaspheming  Christ,  injures  the 
State  more  than  a  Christian  in  name 
does,  is  demonstrated  by  the  afore- 
said Professor  Michaelis  d.  I.  p. 
8.  &  9.  The  sentence  of  the  Court 
of  Holland,  Zeeland,  and  West 
Friesland  against  certain  Robert 
Adrainsz,  of  30.  July,  1728,  is  also 
worthy  of  mention.  The  philosopher 
Chr.  Wolfius,  Inst,  du  droit  de  la 
N.  §  166.  commits  a  great  error, 
which  has  been  rectified  by  Lusac. 
litt.  1.  and  where  he  also  gives  a 
suitable  warning,  II  faut  (dit  il) 
faire  difference  entre  les  paroles  & 
les  actions  par  les  quelles  on  indique 
qu'on  pense  diffSremment,  &  celles 
qui  tendent  a  jetter  un  mSpri  sur  les 
sentiments  des  a/utres  pa/r  rapport 
a  la  divinite.  And  having  forgotten 
this,   the  Protestant  church   (with 


regret  each  member  thereof  must 
acknowledge  it)  has  not  seldom 
followed  others  in  its  readiness  to 
stigmatise  persons  as  heretics,  and 
such  against  her  own  principles,  for 
we  maintain  that  there  exists  no 
infallible  external  church,  and  that 
therefore  differences  of  belief  (con- 
troversice  fidei)  are  not  subject  to 
any  human  decisions.  Finally,  we 
acknowledge  no  authentic,  but  only 
a  doctrinal  or  instructive  interpre- 
tation, and  our  religion  is  not  em- 
braced on  authority  of  the  church, 
or  value  of  the  doctrine,  but  on 
account  of  the  Divine  authorship  of 
the  Bible.  Everyone  therefore  must 
define  orthodoxy  according  to  his 
own  understanding,  without  its  being 
defined  for  him  by  others.  Accord- 
ingly, the  provision  of  the  I.  2.  §.  1. 
Cod.  de  heretic,  ceases  amongst  us. 
In  a  country  where  the  Protestant 
faith  prevails  we  can  be  patriots  and 
united  fellow  citizens,  although 
differing  widely  in  opinion  concern- 
ing one  or  other  point  of  doctrine ; 
quoad  jus  natures  externum  we 
acknowledge  no  heterodoxia,  much 
less  compulsion  of  conscience,  and  so 
our  religion  is  the  sinew  of  the  State. 
eonf.  v.  d.  Marck.  lect.  academic, 
torn.  2.  fase.  1.  lect.  1,  junct.  lect.  10. 
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banishnaent,  cutting  off  of  the  hand  or  finger,  piercing  the 
tongue  or  other  like  mild  punishment.  See  Damhoud.  ii)rax. 
crim.  caf.  61.  nuTn.  13.  ^  22.  Anton.  Math,  de  criminih.  lib. 
48.  tit.  10.  num.  6.  7.  With  respect  to  which  it  was  ordained 
by  the  Emperor  Charles,  both  in  the  Imperial  Ordinance  con- 
cerning life  and  death  of  the  year  1530  and  1532,  art.  106.  and 
the  Edict  of  7.  Octob.  1531,  art.  43.  issued  in  and  over  the 
Netherlands,  which  is  still  in  force  among  us,  no  other  law 
having  been  enacted  on  this  subject,  as  follows :  "  So  we  have 
forbidden,  as  we  by  these  presents  do  forbid,  every  one  to  blas- 
pheme God  AlTnighty,  upon  penalty  that  those  who  deny,  depart 
from,  or  scorn  God,  shall  be  apprehended  and  hept  in  strict  con- 
fineTuent,  and  have  their  tongue  publicly  pierced  on  a  scaffold 
without  grace  "  (e). 

'  Blasphemy  of  a  minor  kind  is  that  which  proceeds  more  from 
a  bad  habit,  than  out  of  an  evil  intention  and  wicked  design;  as 
in  the  case  of  simple  swearing  and  cursing,  slandering  and  scold- 
ing, which  is  so  common  with  some  that  they  do  not  know  what 
they  say.  Which  offence,  according  to  the  circumstances  of  the 
case,  is  punished  with  confinement  on- bread  and  water,  and  also, 
by  the  said  Edict  of  the  Emperor  Charles,  d.  art.  43.  with  a 
pecuniary  fine.  And  so,  simple  cursing  and  swearing,  which 
otherwise  went  unpunished,  were  prohibited  the  inhabitants  of 
Utrecht  on  12.  June,  of  Haarlem,  8.  December,  1653,  and  of 
Leyden,  15.  May,  1655,  under  the  penalty  of  a  certain  fine.  See 
Statutes  of  Leyden,  art.  152. 

§  6.  Sacrilege  is  really  theft  of  things  ecclesiastical  and 
dedicated  to  God,  the  punishment  for  which  varies  according  to 
the  written  laws,  but  is  mostly  capital.  I.  4.  §  2.  ^  I.  6.  in  pr.  D. 
ad  leg.  Jul.  peculat.    See  Boss.  prax.  criminal,  tit.  de  Sacrilegiis, 

(e)  According  to  the  note  in  van  king    of    England,    being    disposed 

Zurck.  Cod.  tit.  Majesteit.  two  bias-  throughout  to  grant   any   pardon ; 

phemers  had  their  tongues  pierced  which  sentences  I  think  are  founded 

with  a  glowing  iron ;  which  sentence  upon   the   Placaat  of   5.    January, 

is  presumably  based  on  art.  1.  of  the  1518.    Conf.    A.    Anselm.    in    Cod. 

Placaat  27.   May,   1596,   concerning  pag.  34.   add.  ordonn.  op  -de  crimi- 

blasphemy  committed  by  a  soldier ;  neele  Justitie  of  the  year  1570,  art. 

and  likewise,  according  to  the  same  63.     And  by  the  Placaat  of  the  year 

van  Zurck,  the  Court  of  Holland  in  1709,   a  pecuniary  punishment  was 

the  years  1684,  1685,  banished  bias-  fixed  for  profaning  the  Deity.     See 

phemers  on  pain  of  death,  without  Gr.  Plchk.  vol.  5.  fol.  594.  add.  Or. 

His    Serene    Highness,     afterwards  Utr.  Plchk.  vol.  1.  p.  727.  art.  13. 
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num,.  1.  Jul.  Clar.  lib.  5.  Sententiar,  §  Sacrilegium,  num.  1. 
in  fin.  Georg  Tholosan.  Syntagviat.  Jur.  lib.  33.  cap.  14.  num.  8. 
Et  generaliter  (/). 

§  7.  Theft  of  public  mcmey  (g)  is  committed  by  those  who 
mala  fide  steal  the  poor  funds,  or  other  public  money,  or  funds 
belonging  to  public  institutions  of  which  they  are  the  servants 
and  managers.  Z.  9.  %  2.  D.  ad  I.  Jul.  peculat.  the  punishment  of 
which  was  banishment.  I.  3.  D.  ad  I.  Jul.  peculat.  (h).  But  he 
who  has  without  open  bad  faith,  appropriated  to  his  own  use 
money  belonging  to  the  country,  town  or  borough  (i)  of  which  he 
had  the  administration,  was  punished  less  severely,  and  the 
penalty  of  restoring  threefold.  I.  2.  I.  4.  §  5.  D.  ad  I.  Jul. 
peculat.  But  at  the  present  day  the  punishment  for  these 
offences  is  almost  entirely  discretionary;  in  minor  cases  by  for- 
feiture of  office  and  service,  in  graver  cases,  accompanied  by 
public  fraud  (as  is  generally  the  case),  by  corporal  punishment, 
banishment,  and  restoring  twofold.  See  Damhoud.  prax.  crim. 
117.* 


cap. 

(/)  Although  robbing  the  church 
and  the  violating  of  graves  are  not, 
really  speaking,  Sacrilege,  vid.  A.  in 
Cens.  For.  I.  5.  c.  5.  as  is  made  to 
appear  in  many  laws,  it  is  neverthe- 
less clear  that  these  crimes  ought  to 
be  punished  more  severely  than  ordi- 
nary theft.  Conf.  Ulpian.  in  I.  6. 
D.  ad  leg.  Jul.  pecul.  et  cl.  Voet.  ad 
eund.  tit.  n.  5.  add.  ampl.  ordon. 
van  Zeeland  .  24.  Jan.  1673. 

(g)  They  who  habitually,  or  as  a 
means  of  subsistence,  defraud  the 
public  revenues,  must  be  punished 
publicly,  and  banished  or  imprisoned 
for  at  least  one  year,  which  time 
may  not  be  lessened  or  bought  off 
with  money.  See  Qen.  Ordon.  op  de 
Gemeene  Middelen,  art.  6.  and  like- 
wise if  any  one  discovers  anything 
defrauded  under  him,  he  must  by 
virtue  of  art.  5.  immediately  report 
the  same  to  the  officer  or  collector 
under  forfeiture  of  f.  300.  Further, 
the  publication  of  9.  April,  1755, 
on  this  subject  is  worthy  of  note,  to 
the  efiect,  that  if  proceedings  be 
taken  against  a  defrauder,  who  has 

R.D.L. II. 


fled,  in  a  matter  the  punishment 
for  which  is  corporal  punishment, 
the  case  must  be  brought  before  the 
college  of  Scheepenen,  and  prose- 
cuted by  three  defaults,  and  a 
fourth  citation  ex  super  abund. ;  but 
in  cases  where  de  primario  proceed- 
ings are  had  for  one  or  more  fines, 
and  subordinate  and  casu  quo 
banishment  be  asked  for,  two  de- 
faults are  sufficient,  and  the  case 
tried  before  the  ordinary  commis- 
sioned magistrates. 

(h)  Add.  prax.  J,ur.  Canon,  lib.  6. 
cap.  13.  The  sentences  on  the  sub- 
ject pronounced  by  the  honourable 
court  of  this  town  on  29.  April, 
1667;  30.  Novemb.  1686;  28.  Jan. 
1698,  are  worthy  of  inention.  See 
van  der  Schelling  in  notis  ad  Cod. 
,  p.   m.  101. 

(i)  For  which  ample  security  is 
generally  required.  See  B.esol.  4. 
Decemh.  1758.  junct.  Gen.  plac.  art. 
5.  and  others. 

*  [0/.  V.  d.  Linden.  Bk.  II.  ch.  vi. 
§  5.-TE.] 

17 
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§  8.  Concussion,  or  extortion,  is  tlie  extorting  of  a  contribu- 
tion, or  something  else,  in  an  improper  way  hj  officials  and 
officers  of  Government  from  the  common  people,  above  that 
which  they  owe  (k).  Such  offenders  are  dismissed  from  their 
offices,  and,  moreover  punished  at  discretion,  org.  I.  1.  D.  de 
concuss.  See  Damhoud.  prax.  crim.  cap.  131.  Under  this  is  also 
included  the  case  where  any  one  on  his  own  authority  introduces 
any  new  contribution  or  tax.  I.  1.  %  ^.  D.  ad  I.  Jul.  ambitus.  I. 
ult.  D.  de  vi  pwhlica. 

§  9.  They  who,  in  order  to  obtain  any  offices  concerning  the 
Government  of  the  country,  have  with  gifts  and  presents  bribed 
those  who  have  the  power  to  confer  the  same,  or  a  Judge  or 
Magistrate  who  allowed  himself  to  be  bribed  or  influenced  by 
gifts  and  presents,  were  formerly  punished  for  the  same  with 
death.  And  among  the  first  laws  of  the  XII.  Tables  this  was 
the  principal :  si  judex  arbiterve  juris  datus  ob  rem  dicendam 
pecuniam  accipit  capitale  esto;  that  is,  if  a  judge  or  arbitrator 
of  rights  receives  money  in  the  determination  of  the  case,  let  the 
punishment  be  capital.  From  which  punishment,  although 
reduced  to  a  fine,  I.  unic.  §  1.  D.  ad  leg.  Jul.  de  a/mbitu.  and 
altered  by  some,  we  have  deviated  very  little ;  and  so  wisely  was 
it  provided  therein,  that  in  many  places  no  one  has  ever  been 
accused  thereof  (I  say  nothing  of  conviction).  He  who  among 
us  should  commit  this  crime,  will  forfeit  his  office,  be  declared  to 
be  disqualified  and  unfit  for  any  state  offices  and  services,  and 
moreiover  sentenced  at  discretion  to  banishment  or  corporal 
punishment. 

The  lords  of  the  Supreme  and  Provincial  courts  of  Holland 
are  also  in  particular  very  strenuously  prohibited  from  receiving 
from  the  suitors  any  gifts  or  presents  of  any  the  smallest  kind, 
upon  pain  of  forfeiting  their  offices  and  also  of  arbitrary  correc- 
tion.*    And  for  this  purpose  they  must  every  year  declare  upon 


(h)  See  Boey.   Woordentolk.  1.  p. ,  money's    worth    has    been    extorted 

144.     [The  crime  of  extortion  (co?i-  under  a  threat  to  expose  a  crime,  it 

cussio,  afpersing)  may  also  be  com-  is  immaterial  whether  the  belief  of 

mitted    by    persons,     who    are    not  the  accused  that  a  crime  had  been 

officials  or   do  not  hold  themselves  committed  is  well-grounded  or  not. 

out  as  such.  cf.  Voet.  47.  3.  1.  and  lb. — Tk.] 

per  Cur.    B.   v.    Bichardson.    1913.  *  [See  Note  in  Appendix. — Te.] 
0.    P.    D.    207.      Where   monev   or 
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oath  that  nothing  has  with  their  knowledge  been  enjoyed  by 
themselves,  their  wives,  children,  or  any  member  of  their  house- 
hold, or  other  persons  in  their  service,  and  further  bind  them- 
selves eodem  sacramento  to  take  care  that  such  does  not  happen. 
If  in  the  meantime  there  arises  any  the  least  suspicion  they  must 
likewise  clear  themselves  of  it  upon  oath,  and  in  the  name  of 
the  court  order  the  suitor  upon  whom  the  suspicion  rests  to 
declare  upon  oath  that  he  has  neither  given  nor  promised  to  give 
anything  to  any  member  of  the  court  or  his  servants.  The 
person  who  corrupts  and  is  found  to  have  done  so,  whether  before 
or  after  the  sentence,  forfeits  thereby  whatever  he  has  given  or 
promised,  in  favour  of  the  poor,  and  incurs  a  fine  proportioned 
and  equal  to  the  value  of  the  case  in  which  he  is '  concerned, 
besides  arbitrary  correction,  infamy,  and  disqualification  from 
holding  any  service,  office,  or  benefice  for  ever  after.  But  if  the 
suitors,  before  they  are  accused  thereof  and  before  litiscontesta- 
tion, faithfully  inform  the  court  of  what  they  have  given,  or 
what  has  been  extorted  from  them  by  any  one  with  the  view  of 
promoting  their  cases,  they  will  be  excused  from  the  said  fines. 
See  the  Instructions  of  the  SuprcTne  Court,  art.  10.  and  later 
ampliation  of  the  Instructions  tit.  ultiTrw,  art.  1.  2.  3.  ^  seq. 
Placaat  of  the  States  General,  1.  July,  1651,  and  of  the  States  of 
Holland  against  the  Registrar  Mus  and  others,  6.  Feb.  1652. 
Costuym.  of  Utrecht,  tit.  1.  art.  11.  Statutes  of  the  town  of 
Leyden,  art.  2.  ^-  seq.  Charter  of  Duke  Aalbrecht  of  Bavaria 
granted  to  the  town  of  Amsterdam  in  the  year  1387.  Jacob  van 
Heemskerk,  Holl.  Arcadia,  fag.  775.  and  the  last  Edition, 
faff.  485  {T). 

(J)  Add.  Nostr.'in  notis  ad  Bdic-  obtain  for  them  any  place  or  call. 
turn  Philippi  de  a.  1570.  pag.  131.  Gr.  plcbh.  vol.  5.  -fol.  581.  Upon 
In  ecclesiastical  matters  this  can-  the  question  whether  ecclesiastical 
vassing  for  office  {amibitio)  and  oor-  persons  may  correspond  with  persons 
ruption  of  justice  are  called /Sfimcwia.  abroad  concerning  church  matters, 
Vid.  Jur.  Canon,  prax.  p.  472,  et  the  resolution  of  7.  Novemb.  1665,  is 
seg.  Wherefore  in  this  country  all  worthy  of  mention,  providing  :  — 
candidates  for  Holy  office  must  de-  that  the  ministers  of  God's  word 
clare  upon  oath  (after  examination  shall  desist  from  all  correspondence 
praeparatoir)  that  they  have  not  outside  the  country,  in  matters  oon- 
given  or  promised,  nor  will  give  any-  cerning  the  State,  nor  to  carry  on 
thing,  nor  that  they  know  that  some  such  correspondence  in  matters  con- 
one  else  has  given  or  promised  some-  cerning  the  church,  except  with  the 
thing,    or   will   give   something,    to  knowledge  and  in  accordance  with 
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§  10.  But  if  through  ignorance  of  a  judge,  or  otherwise,  a 
wrong  sentence  has  been  given,  the  judge  will  not  be  liable 
therein,  but  he  who  thinks  himself  aggrieved  thereby  must  avail 
himself  of  affeal  or  higher  resort  to  another  judge.  Yinn.  ad 
§  1.  Instit.  de  ohligat.  quae  quasi  ex  delict.  Christin.  vol.  4. 
decis.  95,  num.  4.  Zypae.  Notit.  Jur.  Belg.  de  appellat.  vers,  in 
aliquibus.     [^Adde.  Schorer  ad  Grot.  3.  37.  9. — Te.J 

\§  il.  Likewise  an  advocate,  who  commits  an  error,  is  not 
responsible  for  it.  Christin.  vol.  4.  decis.  95.  num.  4.  Argentr. 
ad  consuetud.  Brittan.  art.  33.  [^vid.  Neost.  de  pact,  anten. 
dec.  1.  n.  14.  ^  s^q-]  For  although  it  is  unbecoming  and  dis- 
graceful for  those,  who  profess  the  knowledge  of  the  law,  to  be 
ignorant  of  the  laws.  I.  2.  §  43.  D.  de  origin.  Jur.  still  it  would 
be  too  hard  that  they  should  strictly  answer  for  everything  in 
such  a  vast  and  uncertain  sea  of  different  opinions,  in  a  know 
ledge  of  all  matters,  and  in  a  multiplicity  of  so  many  legal 
decisions ;  except  where  it  can  be  shewn  that  they  have  committed 
open  fraud.* 

§  12.  Falsity,  coming  under  the  head  of  crimen  laesae  Majes- 
tatis,  is  the  false  coining  of  the  Emperor's  own  coin  committed 
by  the  appointed  masters  of  the  mint;  I.  2.  Cod.  de  falsa 
moneta  (m),  who  are  punished  severely  and  with  death  by  fire. 

the     regulations    of     Government :  Julia  Majestatis  but  from  the  lex 

Likewise  they  shall  refrain  in  the  Cornelia  de  falsis,    and  the   lex  2. 

pulpit  from  discussing  or  referring  Cod.  de  fals.  mon.  only  says  "  si  quis 

to  matters  of  policy  or  government  nummos  falsa  fusione  formaverit," 

in  their  sermons  and  prayers.   Conf.  which  terms  must  be  understood  of 

Hesolut.    in   the    time   of   de    Wit.  the  actual  making  into  money,  which 

p.  787.  occurs  in  the  public  mint.       It  is 

*  [As  to  the  contradictory  and  therefore  clear  that  many  eminent 
uncertain  state  of  the  law  in  the  jurists  have  erred  on  this  point; 
various  Dutch  provinces  during  the  among  whom  Carpzovius,  Mat- 
period  of  the  Republic,  see  S.  A.  thaeus,  de  crim.  I.  48.  tit.  7.  c.  5. 
Law  Journal,  vol.  27.  p.  31.  ff.  and  and  Huber,  praielect.  tit.  ad  leg. 
Pruin  Het  Begt.  en  de  Begtsbe-  Corn.  §  4.  ;  unless  we  wish  to  under- 
deeling  onder  de  Bepuhliek  der  stand  their  opinion  in  this  way, 
Vereenigde  Ned&rlanden. — Te.]  quando    id    fit    hostili    animo    vel 

(m)  Our  author  correctly  says  by  studio  novandi  status  puhlici.     But 

the  appointed  m/isters  of  the  mint,  it  would  be  quite  erroneous  to  hold 

for  that  others  do  not  commit  crimen  with  a  certain  modem  writer,  that 

laesae  Majestatis  is  evident  from  the  it  is  improper  to  put   a  coiner  of 

fact  that  the   punishment   for  the  false  money  to  death,  for  besides  the 

crime   of    coining    false    money    in  special    disposition    of    the    written 

general  is  not  derived  from  the  lex  laws.  I.  8.  D.  de  lege  Cornelia,  and 
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I.  1.  ^2.  Cod  de  falsa  moneta.  Falsity  in  other  coin  and 
committed  by  other  persons,  clipping,  and  other  fraud,  is 
punished  less  severely,  but  mostly  with  the  sword.  I.  8.  9.  D. 
ad  I.  cornel,  de  fals.  junct.  I.  Q.  D.  ad  I.  Jul.  Majestatis.  From 
this  the  former  practice  in  these  countries  seems  to  have  been 
derived  of  burning  to  death  coiners  of  false  money  without  dis- 
tinction, and  also  of  soaking  them  in  oil,  according  to  what  is 
found  on  the  subject  in  the  old  Frisian  laws.  Omlandse  Land- 
regten.,  Z.  7.  art.  48.  to  this  effect :  "  It  is  custoTnary  in  all 
German  countries  (to  punish)  the  thief  with  the  gallows,  the 
murderer  and  incendiary  with  intent  to  Tnurder  with  the  wheel, 
one  who  comnrdts  manslaughter  and  the  robber  with  the  sword, 
and  the  false  coiner  with  the  kettle."  So,  likewise,  in  the 
customs  of  Utrecht.  Rub.  41.  art.  2.  yet  with  more  distinction, 
it  is  said,  "  Whoever  falsifies  the  coin  of  the  Sovereign,  either 
by  clipping,  counterfeiting,  colouring,  or  otherwise,  or  coins 
false  Tuoney,  shall  forfeit  his  life,  po  wit,  the  clippers  with  the 
gallows,  and  the  false  coiners  by  fire."  Which  being  duly  con- 
sidered, since  with  us  the  image  and  arms  of  the  Emperor  or 
rulers  have  no  intrinsic  value,  it  may  with  good  reason  be  held, 
that  all  common  false  coinage,  committed  by  others  than  the 


others  cited  by  our  Author  hoc  loco,  whatever  to  this  mode  of  enriching 

it    also    follows    from    the    law    of  himself.     What    is    therefore    more 

nature  that   a   fraud,    whereby   the  reasonable  and  suitable,  in  order  to 

whole  community  is  greatly  preju-  prevent  the  like,  than  to  place  such 

diced,    must    be    prevented    by    an  a  pernicious  act  on  the  same  footing 

equivalent      punishment.  Now,  as    robbery    (theft    with    violence), 

through    the    lessening    of    the    in-  and  to  punish  the  perpetrator  with 

trinsic  value  of  the  money  (which  is  the  gallows  ?     See   Ordon.   of   King 

the  object  of  the  mutual  obligations  Philip   on   criminal   justice  in  the 

between  men,   as  Mr.   Lusac  in  his  Netherlands,   art.   62.,   plac.   of  the 

notes  on  the  work  of  Monsr.  Wolf.  Emperor    Charles,    30.    Jan.    1545, 

pag.  171.  litt.  1.  very  well  observes),  plac.  of  the  States  General,  19.  Dec. 

whether  this  be  done  by  clipping  or  1589,     and     others     mentioned     by 

counterfeiting,     whereby     any    one  Zurck,  verb,  munte.   §  35.  where  it 

hopes   to  enrich  himself,    the  com-  is  also  said,    §   34.   that  of  old  the 

munity  is  greatly  injured,  as  is  in-  utterers    were    imprisoned    if    they 

contestably  shown  by  Wolf.  Inst,  du  refused  to  disclose  from  whom  they 

droit  de  la  Nature,  §  1036.   Barbey-  had   received  such   coin  or   money, 

rac.   dans  les  notes  sur  Puffendorf.  add.  Groenewegen,  ad.  d.  I.  2.  Cod. 

droit  des  G.   I.  5.   c.   2.    §   14.    and  de  fals.  mon.     Huber,  de  jure  civi- 

Bodinus,  de  rep.  I.  1.  c.  10.  for  such  tatis,   pag.   m.   198,   and   Moorman, 

a    private    inventor    has    no    right  over  de  misdaden,  pag.   134.   135. 
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coiners  themselves,  is  reduced  to  a  kind  of  common  falsity  and 
ought  to  be  punished  as  such.* 

§  13.  Common  falsity  is  every  act  whereby  any  one  imitates 
any  writing,  utters  or  falsifies  it  rnala  fide,  or  measures  and 
weighs  something  with  a  false  or  unlawful  measure  or 
weight  (w).  I.  1.  §  4.  ^  6.  I.  9.   §  pen.  I.  16.   §  1.  I.  23.  I.  25. 

I.  28.  I.  29.  I.  31.  D.  ad  leff.  Cornel,  de  falsis.  The  punishment 
of  which  (varies)  with  the  different  circumstances  of  the  case; 
in  serious  cases,  and  where  it  chiefly  concerns  the  common  weal, 
it  is  punished  with  the  sword,  but  more  often  with  banishment 
and  confiscation  of  property.  I.  22.  Cod.  ad  leg.  Com  de  fats,  and 
with  some  by  clipping  off  the  right  hand  or  the  ears,  branding 
on  the  forehead,  and  the  like.  arg.  Novell.  17.  c.  8.  ^  Novell. 
42.  cap.  1.  By  the  Placaat  of  the  Emperor  Charles  of  30.  Jan. 
1545,  this  offence  must  be  punished  with  the  gallows ;  which,  in 
course  of  time,  was  altered  into  banishment  with  whipping.  So 
with  us  falsity  is  mostly  punished  by  public  whipping  of  the 
offenders,  placing  the  forged  documents  over  their  heads,  fol- 
lowed by  banishment  and  confiscation  of  goods.  See  Gudelin 
de  jure  noviss.  lib.  5.  cap.  20.  vers,  aliud  crimen.  Damhoud. 
prax.  crim,.  cap.  119.  8f  seq.     Christin.  vol.  4.  decis.  119.  num. 

II.  12.  (o). 

§  14.  They  who  are  convicted  of  having  sworn  falsely,  are 
declared  to  be  infamous  and  purjurers,  and  moreover,  after  com- 
pensation made  to  the  injured  party,  sentenced  to  corporal 
punishment,    according  to   circumstances.       See   Rittershus.    de 

*  [0/.  V.  d.  Linden,  Bk.  II.  ch.  iv.  all  his  property  to  the  Government. 

§  4.— Tr.]  1!.  Senteni.  van  den  H.  &  P.  B.  p. 

(n)  De    falsi    crimine    succincte  175.     But  as  at  the  present  day  no 

egit,   cl.    Voet  in   Com'mentario   ad  confiscation   takes  place    (of   which 

Pandect,  lib.  48.  tit.  10.  later  on),  the  sentence  of  the  Court 

(o)  The  doctrine  of  van  Leeuwen  pronounced  30.  June,  1673,  is  with 
is  supported  by  the  Sententie  of  the  reference  to  crimina  falsi  worthy  of 
Supreme  Court  of  Holland,  in  cas  note ;  whereby  the  Director  Syins 
crimineel  van  valsheid  in  dato  18.  (of  the  E.  India  Company)  was  re- 
Sept.  1602,  where,  on  the  appeal  of  moved  from  his  office  of  director, 
the  attorney-general  from  a  sentence  declared  for  ever  disqualified  to  hold 
pronounced  by  the  vassals  of  Hooge^  any  office,  and  condemned  in  a  fine 
made,  between  the  lord  of  Hooge-  or  amende  of  10,000  guilders,  to- 
made  as  complainant  and  one  Floris  gether  with  the  costs  and  expenses 
Janse  a  prisoner,  the  said  sentence  of  the  suit.  vid.  Bell.  Jurid.  cas. 
was  quashed,  and  the  said  Eloris  96. 
Janse  banished  with  confiscation  of 
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differ,  jur.  lib.  6.  cap.  9.  in  fin.  Damhoud.  prax.  criminal,  cap.  5. 
num.  19.  Jul.  Clar.  §  perjuriaTn,  num.  11.  Menoch.  de 
arbitrcvr.  jud.  cos.  319.  num.  23.  ^  seq.  [p).  Such  an  one  was  by- 
sentence  of  the  court  of  Holland,  31.  March,  1516,  condemned  to 
have  the  first  joint  of  his  two  forefingers  cut  off,  as  well  as  pay  a 
money  compensation  (amende)  of  20  Philipguilders,  in  the  case 
of  Adriaan  van  Borselen,  knight,  constable  and  bailifi  of  Woer- 
den,  plaintiff  in  case  of  reformation,  contra  Jan  Martyr.  See 
Sententie  Boek.  pag.  56.  [But  a  person  who  was  ready  to  take 
the  oath,  but  has  not  done  so,  cannot  be  punished  as  a  perjurer. 
Cons.  ^  Advys.  vol.  1.  228.J 

§  15.  Every  offence  whereby  any-  knavery  or  fraud  is  com- 
mitted, and  which  has  no  special  name  quod  crimen  Stellionatus 
dicitur  I.  3.  §  1.  D.  de  crim.  Stellionat.  is  likewise  punished 
with  an  extraordinary  punishment  at  discretion.  I.  3.  %  2.  D.  ^ 
I.  1.  Cod.  de  crvmine  Stellionatus.  Thus,  in  Priesland  a  certain 
Englishman,  who  had  disposed  of  certain  silvergilt  and  copper- 
gilt  chains,  which  he  offered  for  sale  as  gold,  and  had  otherwise 
defrauded  honest  people  therewith,  by  exhibiting  a  gold  chain 
which  he  had  among  the  number  and  which  he  used  as  a  sample, 
was  exposed  to  the  public  gaze  with  one  of  these  chains  round 
his  neck,  and  thereafter  whipped  and  banished.  See  Sande. 
lib.  5.  tit.  9.  defin.  8.  Menoch.  de  arbitrar.  judic.  lib.  2.  casu 
383.  &  Jul.  Clar.  §  final,  quaest.  83.  vers,  si  quis  imfiposturam  [q). 

§  16.  Under  this  is  also  included  the  fraud  of  advocates  and 
pleaders,  who  communicate  to  the  other  side  what  has  been  con- 


(p)  With  regard  to  the  giving  of  of   any  one  who  swears  that  he  is 

false  testimony,  we  may  refer  to  the  speaking  the  truth  while  he  is  telling 

law  of  God,  Exod.  20.  vers.  13.  et  a  lie,   and  the  latter   denotes  the 

cap.  23.   vers.  1-3.     Also  Deuteron.  actual  violation  of  the  oath,   when 

cap.     19.     vers.     16-21.     And    with  any  one  acts  contrary  to  his  assure 

reference   to   perjury,    an    excellent  ance    made    on    oath.        Both    are 

discourse  thereon  will  be  found  in  equally  repulsive,    and   punishable 

Michaelis,  M.  B.  pi.  5.  §  256.     The  as  manifesting   an  actual  contempt 

terms  false  oath  or  false  testimony  for  what  is  most  sacred  among  men, 

and  perjury   are   not  infrequently  and    an    open    profanation    of    the 

treated  as  one  and  the  same  crimen  Divine  Majesty,   and  therefore  one 

by  the  commentators,  as  for  instance  of    the    principal    matters    against 

by  Carpzovius,   prax.   crim.   quaest.  which   an   upright  Judge  ought   to 

44.    p.    1.    and  Rosbach,    prax.    civ.  watch. 

p.   351.   n.    16.    18.     The   former   of  (q)  Add.  Voet  in  comm.  ad  B.  lib. 

these  terms  denotes  properly  the  oath  47.  tit.  20. 
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fided  to  them  by  their  client,  and  first  act  for  one  side  and  then 
for  the  other  in  the  same  case;  which  is  called  praevarication, 
and  is  punished  at  discretion  with  forfeiture  of  office,  infamy, 
banishment,  confiscation  of  goods  or  the  like.  Z.l.  §1.Z.3.  §2. 
D.  de  fvaevaricat.  I.  4.  §  4.  D.  de  his  qui  notant,  infamia.  See 
Menoch.  de  arbitrar.  jud.  cwp.  323.  num.  5.  8.  Boss,  prate,  crim. 
tit.  de  praevaricat.  num.  2.  Farinac.  toTn.  I.  tit.  1.  quctest.  4. 
num.  15. 

§  17.  The  causing  of  want,  through  the  buying  up  of  food  or 
proyisions  done  mala  fide  in  prejudice  of  the  community,  is 
punished  with  banishment  and  confiscation  of  property.  I.  unic. 
cod.  de  monopoliis.  Placaat,  7.  Octob.  1531.  8r  4.  Octoh.  1540. 
and  30.  July,  1562.  See  the  placaats  on  Usufruct  (lyftogt),  and 
the  annotations  of  Mr.  Dirk  Graswinkel  thereon  (r). 

(r)  Add.  Van  Zurckin  God.  tit.  Monopolic. 
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CHAPTEE  XXXIV. 


OF  OFFENCES  AGAINST  LIFE,    AND   KILLING. 
[GROT.   III.  33.] 


Sect. 


1.  Of    killing    and    its    punish- 

ment. 

2.  Of  parricide  and  infanticide. 

3.  Of   the   punishment  of   those 

who  expose  their   children. 

4.  Of  the   punishment   of   those 

who   are  bribed   to  kill   an- 
other. 

5.  Of   the   punishment   of    those 

who  seek   to   kill   others  by 
means  of  poison. 

6.  Of     conjurers     and     fortune- 

tellers and  their  punishment. 

7.  Of    killing    through    neglect, 

without  malice,  whether  and 
how  punishable,   and  §  10. 

8.  Of   killing  through  excessive 


Sect. 

drunkenness,    and  how  pun- 
ished. 
9.  Of  the  punishment  of  one  who 
sets    out    airmed    with    the 
intent  to  kill  another. 

10.  Of  self-defence  through  neces- 

sity. 

11.  Of  suicide  and  whether  it  is 

punishable. 

12.  Of  persons  found  drowned. 

13.  Of    killing    in    which   several 

persons    are    concerned    and 
its     punishment. 

14.  Of  compensation  to  those  in- 

jured    through     killing     of 
another  person. 


§  1.  Crime  against  life  is  homicide;  which  is  taken  in  a 
general  sense  to  denote  every  act  whereby  one  person  improperly 
causes  the  death  of  another.  I.  7.  %  Q.  D.  ad  leg.  Aquil.  In  as 
much  as  the  punishment  for  crimes  (on  account  of  the  varying 
circumstances  which  increase  or  reduce  a  punishment  otherwise 
certain)  is  to  a  great  extent  left  to  the  discretion  of  the  judge; 
Zyp.  Notit.  Jur.  Belg.  tit.  de  poenis.  Gudelin.  de  jure  noviss. 
lib.  5.  c.  15.  so  likewise  in  the  punishment  for  killing  (another) 
we  must  consider  how,  in  what  m^anner,  by  whom  and  of  whom 
this  has  happened,  in  order  to  decide  whether  the  same  shall 
be  punished  ordinarily  or  extraordinarily,  that  is  with  more  or 
less  than  the  ordinary  punishment;  for,  as  many  circumstances 
often  reduce  or  lessen  the  punishment  of  death  into  banishment 
or  other  less  punishment ;  so  other  circumstances  may  increase 
the  punishment  into  hanging,  burning,  breaking  upon  the  wheel, 
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and  the  like :  These  circumstances  vary  with  the  time,  place, 
means  of  doing,  motive  for  the  crime,  and  difference  of  person 
both  as  regards  the  offender  and  the  person  assailed.  I.  9.  §  11. 
D.  de  poenis.  which  circumstances  are  discussed  by  Gail.  lib.  2. 
obs.  110.  Clarus.  §  hoTnicidium,  num.  1.  cutu  seq.  Boss.  prax. 
cnTninal.  tit.  de  hoTnicid.  num.  68.  cum  seq. 

The  ordinary  and  usual  punishment  of  homicide,  which  has 
taken  place  wilfully  with  an  evil  intention  and  bad  motive,  is 
beheading.      §  5.  Instit.  de  public,  jud. 

The  extraordinary  and  special  punishment  is  twofold,  being 
either  more  or  less  severe  (than  the  ordinary). 

The  more  severe  punishment  takes  place  where  murder  and 
mere  violence  are  present  (a). 

§  2.  Likewise  in  parricide  or  infanticide;  the  punishment 
whereof  varies  according  to  the  practice  of  each  place.  De  quo 
Gudelin  de  jure  novissimo ,  lib.  5.  cap.  17.  vers.  pen.  Damhoud. 
prax.  crim.  cap.  87.  num..  3.  Perez,  ad  Cod.  de  his  qui  parent, 
vel  lib.  occid.  num.  3.  Anth.  Math,  de  criminib.  lib.  48.  tit.  6. 
cap.  ult.  num.  ult.  Wesenb.  paratit.  D.  ad  leg.  Pompejam,  de 
parricid.  nurn.  5.  Gomez,  resolut.  torn,.  3.  cap.  3.  num.  3.  Clar. 
§  paricidium,  num.  5.  But  parricides  (under  whom  are  included 
all  those  who  kill  their  parents,  children,  spouses,  or  other 
near  blood  relations).  §  6.  Inst,  de  public,  jud.  are  mostly  among 

(a)  In  order  properly  to  under-  proceeds  generally  out  of  blood- 
stand  and  apply  the  Divine  and  thirstiness  and  enmity.  The  fornier 
human  laws  on  the  subject  of  homi-  happens  on  the  spur  of  the  moment 
cide,  we  must  distinguish  between  and  in  haste ;  the  latter  generally 
killing  and  murder.  The  first  is  with  malice  and  treacherously.  Se& 
called  homicidium  culposum  and  Deuteron.  19.  vers.  11.  and  Michaelis 
takes  place  intentionally,  or  through  M.  B.  pt.  6  §  273.  Under  the  latter 
great  carelessness,  as  for  instance  in  (which  is  with  reason  punished  more 
a  duel  or  the  reckless  discharge  of  severely,  and  of  which  no  pardon  is- 
firearms;  the  latter  or  hom,icidiv,m  granted,  vid.  the  author's  notes  op 
qiMliflcatum  takes  plaice  premjedi-  de  Ordon.  van  Crim.  Justit.  p.  172.) 
tatedly,  and  in  a  malicious  manner.  I     include     infanticide,     parricide, 

The  former  proceeds  more  out  of  fratricide,  robbery  and  all  offences- 
anger  and  culpable  recklessness.  tending  to  deprive  our  fellow  men 
Faults  (which  although  in  them-  of  their  lives,  either  by  poison  or 
selves  punishable)  may  excite  our  any  other  means  whatever,  and  done 
compassion  as  being  the  results  of  out  of  malice  or  with  the  object  of 
human  weakness  and  carelessness  in  gain.  Conf.  Titii.  J.  P.  pag.  308. 
the  proper  use  of  our  faculties  [c/.  Huberus.  Heed.  Begts.  Bk.  VI. 
coupled  with  some  other  mitigating  ch.  13  §§.  7.  8. — Tr.] 
circumstances.     The  latter,  however. 
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us  broken  to  death  on  a  wheel,  their  bodies  drawn  on  a  hurdle, 
and'  placed  upon  a  wheel. 

"Women,  who  kill  their  children,  are  often  strangled  with 
a  cord,  and  their  bodies  fixed  to  a  stake.  See  on  this  subject 
Tessaur,  decis.  13.  Anton.  Faber.  Cod.  lib.  9.  tit.  11.  Berlich. 
practicab.  conclus.  part.  4.  conclus.  7.  num.  20.  ^  seq.  Sande. 
lib.  5.  tit.  9.  def.  3.  (6). 

§  3.  But  they,  who  expose  their  children,  are  mostly  punished 
with  whipping,  branding  and  banishment,  or  other  less  punish- 
ment at  discretion.  Which  is  to  be  understood  of  those  who 
out  of  poverty  abandon  and  expose  their  children  in  public 
places,  where  they  may  immediately  be  found,  and  reared  by 
the  persons  finding  them  or  at  the  public  expense.  But  they, 
who,  without  any  necessity,  put  away  their  children  in  some 
lonely  place,  where  they  may  perish  of  cold  and  hunger,  are 
punished  with  death,  arg.  I.  15.  D.  ad  leg.  Corn,  de  Sicariis, 
I.  4.  D.  de  agnosc.  vel.  alend.  lib.* 

§  4.  He,  who  allows  himself  to  be  bribed  to  kill  another, 
is,  like  the  person  bribing  him,  punished  more  severely.  I.  15. 
§  2.  D.  ad  I.  Corn,  de  Sicar.  I.  1.  §  3.  D.  I.  7.  Cod.  eod.  cap.  5. 
verb,  mandaverit,  De  homicidio  in  6.  generally  by  placing  the 
body  on  a  hurdle,  breaking  with  the  wheel,  quartering,  and  the 
like.  Thus,  on  the  5th  April,  1664,  Jan  Nieuwkerk,  who  having 
been  bribed  by  a  certain  Jew,  had  shot  another  Jew  for  a  certain 
small  profit,  was  within  the  town  of  Amsterdam  strangled  half- 
dead,  then  broken  on  a  wheel  and  his  body  placed  on  a  hurdle. 
See  Jul.  Clar.  lib.  5.  sentent.  §  Assossinium,  num.  4.  Damhoud. 
prax.  crim.  cap.  85.  (c). 

(6)  A  very  instructive  opinion  on  13.   §  23.  (which  passage  I  have  re- 

this  point  will  be  found  in  the  consul-  ferred  to  in  the  note  to  chapter  26. 

tations  of  Schrassert.  vol.  1.  eons.  9.  §  10.),  is  of  opinion  that  we  should 

add.  Voet  de  extraordin.  criminibus.  draw  this  distinction,   whether  the 

*  [0/.  Huber.  Heed.  Begtsgel.  Bk.  agent  has  caused  the  death  through 

VI.  ch.  13.  §  32.  Blackstone's  Comm.  carelessness  or  intentionally  ?      But 

vol.  IV.  197  :  I.  East.  P.  C.  cap.  V.  in  my  opinion  it  is  clear  that  the 

§   13. — Te.]  mandator  has  in  both  instances  been 

(c)  But,  if  anyone  has  been  bribed  the  cause  of  the  deed  or  result,  and 

merely  to  wound  another  and  inflicts  that   an    imputation   properly    also 

a  mortal  wound  upon  him,  the  ques-  exists  against  him.     This  the  Roman 

tion  arises  whether  the  person  brib-  Jurists  have  likewise  so  understood, 

ing  is  to  be  punished  with  death  ?  as  appears  from  i!.  15.  Digest,  ad  leg. 

Huberus.  Heed.  Begtsgel.  hk.  3.  ch.  Cornel,  de  Sicar.  jv/nci.  I.  1.  §  Z..eod. 
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§  5.  Those  who  seek  to  destroy  another  with  poison,  are 
likewise  punished  with  the  sword  even  although  (according  to  the 
opinion  of  some)  he  does  not  happen  to  die  thereof.  I.  1.  I.  3. 
§  5.  D.  ad  leg.  Com.  de  Sicar.  leg.  28.  §  Venenarii,  D.  de  poenis. 
§  Iteyn  lex  Cornelia.  4.  Instit.  de  Puhl.  Jud.  (d).  In  some  places 
"the  men  (guilty  thereof)  are  placed  upon  a  wheel  and  the  women 
drowned  in  a  tub  of  water.  See  crim.  ordon.  of  the  Emperor 
Charles  of  the  years  1530  and  1532,  art.  130. 

§  6.  Fortune-tellers,  and  persons  accused  of  witchcraft,  were 
formerly  burnt  alive,  arg.  I.  3.  Cod.  de  Tnaleficiis.  But  since, 
after  many  sad  examples  in  our  time,  it  was  ultimately  discovered 
that  such  matters  are  founded  merely  in  a  simple  imagination  of 
some  supernatural  power,  which  does  not  in  truth  exist,  and  they 
who  have  believed  in  any  such  things  have  already  been 
sufScienty  beguiled,  matters  of  this  kind  are  at  the  present  day 
kept  out  of  Court.  So,  likewise,  all  right-minded  expositors  of 
Holy  Writ  teach  us  and  maintain,  as  the  foundation  of  a  proper 
Christian  faith,  that  we  may  not  ascribe  any  unnatural  or  super- 
natural power  to  men,  no  not  even  ascribe  to  the  Devil  and  evil 
spirit  any  the  least  power  or  influence  in  action  and  temptation 
beyond  what  is  permitted  to  them  by  God.     Whatever  has  at  any 

cfc  I.  6.  Cod.  ad  leg.  Jul.  de  vi.    And  cause  death,  which  such  a  mandator 

the  I.  38.  §  5.  D.  de  poenis.  also  sup-  is  well  aware  of,  and  hence  I  ask  is 

porte  my  view.     It  is  in  vain  to  urge  he  not  to  be  punished  with  death  ? 

that  such  a  mandator  will  only  be  Moreover,  this  crime  is  must  perni- 

guilty  of   culpa  lata   and  therefore  cious  and  most  dangerous  to  society, 

not  punishable   with   death,    for   I  as  Italy  proves,  and  to  her  example 

merely  ask  whether  the  motive  for  I   refer  those,  who   differ   from  me. 

such  a  mandate  is  not  the  intention  Fachinaeus  and  others,  who  without 

of  injuring  the  body  of  his  fellow  any  idea  of  philosophy,  only  regard 

man,  which  can  never  come  within  the  letter  and  proceed  upon  it,  will 

the   terms  of   lata   culpa.     But,   it  find   their   reasoning   fully  met   by 

may  be  objected,   he  only  intended  Menochius,   arhitrar.  Judic.  qucest. 

that  a  wound  should  be  given,  and  casu  352.  who  mentions  the  circum- 

therefore  the  killing  cannot  be  im-  stances    which     will     mitigate    the 

pnted  to  him,  but  who  does  not  per-  punishment  of  death,  and  leave  the 

ceive  that  this  argument  is  mere  sub-  matter  ad  arhitrium  Judicis.   add. 

terfuge?   for  we  are  not  discussing  Moorman,  p.  146. 
the  case  of  a  mere  pricking  with  a  (d)  Dissentit  A.  in  cens.  for.  P.  1. 

pin  and  other  simple  trifles,  which  lib.  5.  cap.  15.  num.  2.   sed  perperam 

should  be  left  to  the  discipline  of  a  uii  pluribus,   olseravit  cl.   Voet  ad 

schoolmaster,  but  of  actual  wounds,  legem  Comeliam  de  Sicariis,   num. 

and   it  admits   of  no  contradiction  14. 
that,  such  wounds  not  infrequently 
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time  been  designed  by  any  famous  wizard  has  been  proved  to  be 
false.  So  the  Lord  spake  unto  Moses,  Levitic.  19 :  31.  Thou 
shalt  not  turn  unto  them  that  have  familiar  spirits  and  are 
wizards,  nor  seek  them,  in  order  to  he  defied  by  them;  and 
chap.  20 :  6.  Wherever  there  is  a  soul,  that  shall  have  turned  to 
those  that  have  faTniliar  spirits  and  are  wizards,  to  go  a  whoring 
with  them,  I  shall  set  my  face  against  such  soul;  for  I  am  the 
Lord.  There  is  no  witchcraft  against  Jacob,  and  no  truthtelling 
against  Israel,  that  is  against  them  that  believe.  Numer.  23.. 
vers.  23.  Hnnce  it  has  happened  that,  since  the  establishment 
of  the  Reformed  Faith  in  these  countries,  no  wizards  or  ghosts- 
are  found,  nor  are  any  persons  known  who  pretend  to  possess 
witchcraft  or  supernatural  powers;  for  according  to  our  religion 
no  credence  whatever  is  placed  in  such  things :  whereas  certain 
of  our  neighbours,  in  punishment  of  their  unbelief,  have  still  at 
the  present  day  many  such  persons  among  them.  Not  that  in 
such  countries  anything  more  supernatural  occurs  than  in  our 
own  country,  but  that  they  contain  people  who  pretend  to  possess, 
such  supernatural  power,  and  by  means  of  false  appearance 
exhibit  something  as  existing  which  in  reality  does  not  exist,  but 
which  others  through  superstition  accept  as  true ;  or  perhaps  it  is 
because  God  allows  the  evil  spirit  to  tempt  unbelieving  inhabi- 
tants of  such  places  into  greater  unbelief  more  than  in  this 
country.  For  we  indeed  notice,  that  among  those  sound  in  the 
faith  such  ghosts  are  not  found,  of  which  others  complain  and 
relate  that  they  have  seen  them.  We  have  never  found  a  single 
person  who  was  able  to  perform  anything  supernatural,  on  the 
contrary,  they  who  profess  such  power  and  imagine  that  they 
can  do  something  (supernatural)  in  consequence,  have  had  their 
own  fraud  and  falsity  exposed.  Thus,  there  have  been  those  who 
used  to  rub  their  heads  and  joints  with  ointment  and  rendered 
themselves  unconscious  thereby,  persuading  themselves  that  they 
flew  up  the  chimney  on  a  broomstick,  and  on  becoming  conscious 
again  imagined  and  persuaded  others  that  they  had  performed 
something  wonderful,  whereas  they  had  in  reality  never  moved 
from  their  places.  Several  examples  of. which  are  related  by  the 
counsellor  Johan  van  Heemskerk  in  his  Bata/oische  Arcadia,  p.  49. 
^-  seq.  How  many-  strange  things  have  not  been  exhibited  by 
those  who  go  about  with  the  conjurer's  wallet,  and  perform  with 
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the  fortune-teller's  tag,  and  who  upon  discovery  have  lost  their 
reputation.  Such  persons  were  the  wisemen,  jugglers,  and 
Egyptian  magicians,  who  were  called  by  Pharaoh  to  imitate  the 
miracle  which  God  had  wrought  through  Aaron.  Exod.  7.  11.  and 
who  through  some  clever  tricks  made  it  appear  as  if  their  rods, 
like  that  of  Aaron,  also  became  changed  into  serpents,  which  was 
not  actually  the  case,  as  was  clearly  proved  at  the  second 
attempt,  when  Aaron  at  God's  command  changed  dust  into  lice, 
which  they  too  tried  to  imitate  but  could  not,  and  their  tricks 
were  found  to  fail,  whereby  they  themselves  acknowledged  the 
power  of  God.  Exod.  8.  18.  And  so  it  is  no  less  than  a  fable 
that  the  spirit  of  Samuel  was  raised  up  by  a  sorceress.  1.  Sam. 
28:  11.  which  was  not  seen  or  known  by  Saul,  but  the  sorceress 
told  him  that  she  saw  Samuel,  whom  he,  having  departed  from 
God,  worshipped  as  if  it  were  Samuel,  through  the  merciful 
grace  of  God,  and  falling  upon  his  countenance  asked  of  him, 
vrho,  through  the  representation  of  the  woman,  who  knew  what 
had  happened,  and  in  the  imagination  of  Saul  himself,  answered 
sufficiently ;  nor  need  we  regard  this  as  a  supernatural  foretelling 
of  future  things,  which  are  known  to  God  alone.  For  this, 
Jesus  Syrach  himself  was  reproved  that  he  had  so  considered  it 
as  if  Samuel  himself  had  prophesied  after  death,  and  had  fore- 
told the  end  of  Saul.     Ecclesiast.   46 :    22. 

Although  this  practice  is  not  believed  in  by  right-minded  m.en, 
and  has  been  proved  to  be  nothing  but  fraud,  still,  on  account  of 
the  superstition  which  is  thereby  encouraged  among  evil-disposed 
and  simple  people,  such  sorcerers,  fortune-tellers,  and  others  who 
practice  witchcraft  and  profess  the  same,  are  on  account  of  their 
presumption  and  superstition  punished  with  whipping,  banish- 
ment, or  other  like  punishment,  see  Johan  van  den  Sande.  lib.  5. 
tit.  9.  defin.  8.  and  more  fully  Jan  van  Heemskerk  in  his  Dutch 
Arcadia  fag.  113.  and  in  the  last  edition,  fag.  49.  Sf  seq.  (e). 

§  7.  Less  than  ordinary  punishment  is  inflicted  in  case  of 
homicide,  where  death  was  caused  neither  with  malice,  nor  in- 
tention, but  only  through  negligence.  I.  7.  ad  leg.  Corn  de  Sicar. 
and  such  punishment  is  discretionary,  arg.  L  1.  §  seq.  si  clava  ^ 

(e)  And  the  author  himself.   'Bat-  which  cannot  be  read  with  anything 

•ouia   xllmtrata,    pag.    295.    et    seq.  but  the  greatest  abhorrence  for  all 

mentions   a   sentence  of   the   Court  superstition, 
of  Utrecht  of  the  14th  July,  1595, 
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I.  3.    §  sed.  ex  SeTiatus  cons.  I.  4.    I   1.  D.  ad  leg.  Cornel,  de 
Sicar.  (/). 

§  8.  Excessive  drunkenness  used  to  excuse  a  person  from  a 
malicious  intention  and  the  ordinary  punishment,  I.  omne.  6.  § 
per  vinum  D.  de  re  militari.  Quod  confirmat  Gail.  lih.  2.  observ. 
110.  num.  24.  in  fine.  Clar.  §  final,  quaest.  60.  num.  12. 
Cromes.  resolut.  tom.  3.  cap.  1.  nurn.  73.  Henoch,  de  arbitrar. 
judic.  casu  316.  Tiraquell.  de  poen.  temp.  caus.  6.  But  with 
us  this  is  not  accepted,  and  the  old  maxim  prevails,  what  we  do 
when  intoxicated  we  must  answer  for  when  sober.  See  Andr. 
Gail.  lih.  1.  obs.  110.  Damhoud.  prax.  crimin.  cap.  84.  Gudelin. 
de  jure  noviss.  lib.  5.  c.  17.  vers.  quuTn  ebrietas.  Zyp.  notitia 
Jur.  Belg.  tit.  de  abol.  vers.  8f  qioamvis.  Plac.  van  den  Kaiser 
Karel,  7.  Octob.  1531,  art.  15.  and  30.  January,  1545,  whereby 
it  is  expressly  enacted  that  in  the  case  of  homicide  through 
drunkenness,  no  pardon  or  remission  shall  be  granted,  and  if 
granted,  shall  not  be  confirmed  as  having  been  granted  in  error,* 
but  shall  on  that  account  be  punished  more  severely.  Such  a 
provision  also  exists  in  the  Regulations  of  War  of  13.  August, 
1592,  art.  67.  against  soldiers  and  members  of  the  army  among 
whom  such  homicide  may  often  happen.  Accordingly  in  May, 
1651,  within  the  town  of  Delft,  after  deliberation  had  by  the 
Court  and  Supreme  Court,  certain  Zybert  van  der  Have,  who  had 
in  excessive  drunkenness  killed  another,  was,  notwithstanding 
considerable  intercession  in  his  behalf  and  all  imaginable  cir- 
cumstances urged  in  extenuation,  obliged  to  suffer  the  ordinary 
punishment,  and  was  publicly  beheaded  on  the  scaffold  in  that 
town.  See  also  Papegay,  pag.  399.  and  the  latest  edition, 
pag.  481.  [With  regard  to  homicide  committed  in  a  state  of 
excessive  drunkenness,  see  fully  Zurck.  Cod.  Bat.  pag.  259.  in 
notis,f  and  the  supplement  (Nareeden)  to  the  second  edition, 
1727,  where  a  notable  opinion  and  legal  petition  will  be 
found.]  (g). 

(/)  Conf.    Matthaeus    de    Orimi-  titla  D.    ad  leg.    Corn.   n.   24.    and 

nibus,  pag.  535.  Michaelis  M.  B.  6.  especially  Moorman,  over  de  misda- 

p.  63.  S  66.  den,  p.  25.  and  likewise  what  I  have 

*  Icf.  vol.  1.  bk.  1.  ch.  4.  §§  3-4. —  said  ante   (ch.   32,    §   6.   in  notis). 

Tk.]  However,   from  the  sentence  of  the 

+  [0/.  Van  der  ScheUing's  edition  Supreme  Ciourt  pronounced  in  the 

of  the  Cod.  Bat.  page  331. — Th,.]  present  year  (1783)  it  appears  that 

(gr)  Conf.   Wesenbecius  ad  Para-  homicide  committed  in  drunkenness 
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§  9.  He,  wlio  purposely  goes  abroad  armed  in  order  to  wound 
another,  is  not  at  the  present  day  punished  for  it,  unless  he  has 
already  done  some  act  and  commenced  to  put  the  matter  in  execu- 
tion, when  he  will  in  such  case  be  punished  at  discretion. 
Gudelin.  de  jure  noviss.  lib.  5.  cap.  17.  vers,  mox  dictum,.  Zyp. 
notit.  jur.  Belff.  tit.  ad  leg.  Cornel,  de  Sicar.  vers.  8f  quia,  et  tit. 
ad  leg.  Jul.  Majest.  vers,  in  tumultibus.  Perez.  Cod.  ad  leg. 
Cornel,  de  Sicar.  num.  5.  6.  Sande.  lib.  5.  tit.  9.  def/n.  11. 
Anthon.  Math,  de  criminib.  lib.  48.  tit.  5.  cap.  1.  num.  3.  cap.  3. 
num.  11.  ^  tit.  6.  cap.  1.  num.  7.  ^  tit.  18.  cap.  4.  num,.  13. 
Faber  ad  Cod.  de  poenis.  defin.  20.  Gomes,  torn.  3.  resolut.  cap. 
3.  num.  11.  30.  Clar.  §  fi,n.  quaest.  92.  Farinac.  prax.  crimin. 
quaest.  124. 

Wherefore  the  punishment  against  those  who  draw  the  knife 
to  wound  another,  which  formerly  was  nothing  or  used  to  be  very 
slight,  has  at  some  places  very  wisely  been  made  more  severe, 
and  increased  to  200  or  300  or  more  guilders ;  for  such  conduct 
differs  very  little  from  the  deed  itself  (i.e.  the  actual  wounding) 
and  can  scarcely  go  unpunished.  See  also  Consult.  8f  Advys. 
vol.  2.  cons.  194.  (h). 

§  10.  Where  any  one  happens  to  be  killed,  without  any 
negligence  or  fault,  in  consequence  of  something  done  in  a  proper 
and  lawful  manner,  such  killing  is  not  punishable.  §  3.  4.  5. 
Instit.  ad  leg.  Aquil.  I.  11.  I.  31.  D.  eod. 

In  like  manner,  if  any  one  through  necessity  (i.e.  is  com- 
pelled and  obliged  to  guard  and  protect  his  life,  wife,  children, 
or  property  against  violence)  kills  another  (noodweer)  he  will  not 
be  punished  for  the  same,  I.  1.  Cod.  unde  vi.  1..1.  2.  3.  Cod.  ad 
leg.  Cornel  de  Sicariis.  and  will  obtain  safe  conduct  in  such  a 
case  from  the  sovereign.  See  Papegay,  pag.  mihi  388.  in  fine 
and  the  latest  edition,  pag.  472. 

Under  defence  by  necessity  (noodweer)  is  also  included  the 
defence  against  a  night  thief.  I.  i.  %  1.  D.  ad  leg.  Aquil.  ^1.9. 
D.  ad  leg.  Com.  de  Sicar.     Likewise  against  the  ravisher  of  a 

demands  the   mitior  poena  or  the  turn  (murder),   and  accordingly  are 

sword.     The  reason  seems  to  me  to  be  in  some  degree  to  be  distinguished 

that  such  persons,   apart   from  the  from  murderers,  unless  the  circum- 

stupefaction  of  their  senses,   appar-  stances  go  to  show  the  contrary, 

ently    possess    too    much    humanity  (h)  See  post,  Ch.  35.  §  3. 
to  perpetrate  homicidium  qualificx- 
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■woman,  arg.  I.  3.  D.  de  justit.  Sf  jure.  Grot,  de  jure.  Belli, 
lib.  2.  aap.  1.  num.  7.  Less,  de  justitia,  ^  jure.  lib.  2.  cap.  9. 
dubit.  12.  num.  76.  So  every  one  is  at  liberty,  for  the  protection 
of  himself  and  his  property,  to  arm  himself  against  night  robbers 
and  to  freely  kill  those,  who  in  order  to  rob  another  of  his  pro- 
perty infest  the  public  roads.  Z.  1.  C.  Quando  liceat  unicunque 
sine  judice  se  vind.  I.  4.  Cod.  ad  leg.  Corn,  de  Sicar.  This 
applies  to  all  kinds  of  violence  and  necessity,  and  may  be  extended 
against  every  one  who  attempts  another's  life,  so  that  we  cannot 
escape  without  resistance.  I.  3.  Cod.  eod.  In  like  manner  we 
may  freely  kill  a  thief  whom  we  find  at  night  on  our  property, 
and  also  by  day,  if  he  attempts  besides  to  defend  himself  with  a 
weapon,  without  our  being  obliged  to  warn  him  by  calling  out, 
for  this  is  not  required  by  Plac.  of  the  States  of  Holland  of 
16.  Decemb.  1595.  and  19  March,  1614.  art.  7.  for  they  contain 
this  exemption  in  these  words :  ''  In  so  far  as  any  of  the  afore- 
said thieves  being  caught  in  the  act  at  night  by  the  master  of  the 
house  or  one  of  his  family,  has  been  killed  or  wounded,  we 
understand  that  thereby  no  punishment   shall  be  incurred."* 


*  [Van  Leeuwen  says  in  the  text, 
we  may  kill  another  in  self-defence 
where  we  cannot  escape  without 
resisting  the  aggressor.  In  the  cens. 
for.  1.  1.  §  8.  and  5.  1.  15.  he  ob- 
serves that  we  are  only  justified  in 
killing  a  robher  or  thief  at  night, 
where  we  are  ourselves  assailed  and 
cannot  escape  without  danger,  or 
are  obliged  to  use  resistance  in  de- 
fence of  our  property ;  or  discover 
such  thief  in  flagrante  delicto.  But 
if  the  thief  recedes,  or  runs  away 
without  our  property,  or  can  be  ap- 
prehended by  us  without  danger,  we 
may  not  kill  him.  Huberus.  Heed. 
Begtsgel,  hk.  6.  ch.  13.  §  17.  is  to  the 
like  effect,  and  adds  that  if  we  are 
uncertain  at  night  whether  the  thief 
be  armed  we  may  kill  him,  provided 
we  have  first  called  out  or  given  him 
warning.  See  also  Grot.  3.  33.  7. 
and  De  J.  B.  ac  P.  lib.  2.  ch.  1  §  11 ; 
Voet  9.  2.  22.  and  28.  Begtsgel. 
ohserv.  vol.  2.  ois.  87.  and  opinion 

E.D.L. II. 


given  by  the  Judges  of  the  Cape  of 
Good  Hope  at  p.  459  of  Professor 
Cory's  History,  "  The  Bise  of  South 
Africa."  If  therefore  a  thief  enter 
our  house  at  night,  we  are  only  justi- 
fied in  killing  him  where  we  are 
ourselves  assailed,  or  where  there  is 
a  well-grounded  apprehension  that 
he  is  armed,  and  if  we  do  not  kill 
him  he  may  probably  kill  us,  or 
where  we  act  in  defence  of  our  pro- 
perty. The  occupier  of  the  house, 
however,  is  not  bound  to  ascertain 
whether  the  thief  is  armed ;  this  is 
often  difficult  and  impossible  to  dis- 
cover at  dead  of  night,  nor  is  he 
obliged  to  retreat,  as  in  other  cases 
of  homicide  se  defendendo,  for  this 
would  be  giving  up  his  possession 
and  property  to  his  assa,ilant.  (cf. 
Carpzovius,  eh.  32.  §  8.  et  seq.  §  §  19. 
20.  Moorman,  p.  156-7:  1.  East. 
P.  C.  ch.  V.  §§  44.  &  57.  1.  BusseU 
on  Crimes,  p.  890.  4t7i  edn.).  The 
onus  of  proving  that  the  robber  or 

18 
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I.  9.  D.  ad  leg.  Corn,  de  Sicar.  ^  Z.  4.  §  1.  D.  ad  leg.  Aquil.  See 
further  Clar.  §  hoTndcidium,  num.  47.  Grot,  de  jure  Belli, 
lib.  2.  cap.  1.  n.  12.  Perez,  ad  tit.  Cod.  ad  leg.  Cornel,  de  Sicar. 
num.  42.  Wherefore  the  laws  permit,  in  case  of  necessity,  that 
force  be  opposed  by  force.  Z.  3.  D.  de  just.  ^  jure.  Perez,  ad 
tit.  Cod.  quando  lie.  unicuique  sine  jud.  num-.  3.  vide  porro  Grot. 
de  jure  Belli,  lib.  2.  cap.  1.  &  Introd.  bk.  3.  ch.  33.  §  7. 
Christin.  vol.  2.  decis.  162.  See  also  Consult.  ^  Advys.  vol.  3. 
(Eotterdam)  con.  11.  num.  7.  8f  cans.  40.  [i).  And  even,  if  a 
man  discovers  his  wife  in  adultery,  he  may  kill  her  as  well  as  the 
adulterer,  and  so  may  a  father  the  ravisher  of  his  daughter, 
without  incurring  any  liability  whatever.  I.  20.  cu7n.  seq.  D.  ad 
leg.  Jul.  de  adult,  auth.  si  quis  Cod.  eod.  I.  30.  D.  ad  leg. 
Aquil.  Numer.  cap.  24.  vers.  7.  8.  Clar.  §  homicid.  n.  49. 
See  further  Couvarr.  de  matrimonio,  part.  2.  cap.  7.  n.  7.  Less. 
de  just.  4'  jure,  lib.  2.  cap.  9.  dub.  5.  Zypae.  notit.  jur.  Belg. 
tit.  de  raptorib.  virgin,  in  pr.  Gudelin.  de  jure  noviss.  lib.  5. 
cap.  18.  vers,  praetereas.  Which  however  does  not  very  well 
accord  with  our  customs,  whereby  the  punishment  for  adultery 
and  seduction  (ontschaldng  met  wil)  is  reduced  to  a  fine ;  ut  recte 


thief  was  killed  in  defence  of  life 
or  property  lies  on  the  accused. 
Carpzov.  ch.  33.  Moorman,  p.  163. 
Van  der  Linden,  2.  5.  §  9.  in  fin. 
and  in  such  a  case  husband  and  wife 
ought  to  be  allowed  to  give  evidence 
for  each  other.  Carpzov.  33.  §  19. 
Moorman  p.  164.  In  case  of  doubt 
it  is  presumed  that,  where  a  man  of 
honour  has  killed  another,  he  did  so 
in  self-defence.  Soil.  cons.  2nd  vol. 
3.  cons.  11.  p.  32.  n.  6 :  Utrecht : 
Consult,  vol.  2.  con^.  17.  p.  85.  n.  3. 
See  further  on  the  subject  of  Nood- 
weer  or  killing  of  necessity,  Dam- 
houder.  Prax.  Grim.  chs.  76-80. 
Huber.  did.  cap.  13  :  Carpzov.  edit. 
Hogendorp  chs.  28-33.  Moorman,  b/c. 
2.  ch.  2.  Begts.  ahs.  ad.  Orot.  I.  c. 
"  If  a  man  attacks  you  with  inten- 
tion to  murder  you,  or  to  do  you 
bodily  harm ;  if  a  man  stops  you  on 
the  highway  to  rob  you  ;  if  he  invades 
the   sanctity    of    your    dwelling    by 


night  under  circumstances  calculated 
to  inspire  you  with  apprehension 
and  fear,  you  are  not  bound  to  sub- 
mit to  the  in j  ury  that  may  presently 
be  done  you,  and  to  leave  it  to  the 
law  afterwards  to  avenge  the  wrong  : 
you  may  at  once  take  the  law  into 
your  own  hands  (to  use  a  popular 
expression)  and  in  self-protection,  or 
for  the  prevention  of  crime,  kill  the 
offender  by  any  means  in  your 
power."  Per  Cockburn,  C.  J., 
charge  to  the  grand  jury  in  Peg.  v 
Nelson  &  Brand,  p.  85. — Tk.]. 

(i)  Junct.  cl.  Voet.  48.  8.  num.  11. 
et  seq.  and  Moorman,  p.  163.  [While 
the  lawful  orders  of  their  superior 
will  exculpate  Officers  of  Justice, 
they  are  not  to  be  guilty  of  excess 
in  the  execution  of  their  duty,  nor 
to  use  firearms  except  where  the 
necessity  of  the  case  justifies  such 
use.  Barel's  Grim.  Advys.  64. — 
Th.] 
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notat  G-roenewegen  ad  I.  Gracch.  4.  Cod.  ad  leg.  Jul.  de  Adult. 
Although  some  still  advocate  that  view.  But  whether  and  how 
such  persons  are  to  be  punished  by  us  will  be  mentioned  here- 
after (Jt). 

§  11.  With  reference  to  him,  who  commits  suicide  and  pur- 
posely causes  his  own  death,  and  whether  he  is  to  be  punished, 
we  must  observe  that  the  death  of  such  a  person  is  not  punishable 
unless  it  duly  appears  that  he  has  intentionally  and  wilfully 
killed  himself,  after  having  committed  some  crime,  out  of 
remorse  of  conscience  and  in  order  to  escape  punishment.  But 
they  who  have  not  committed  any  crime,  but  merely  destroyed 
themselves  out  of  grief  and  despair,  are  not  punishable,  juxta. 
I.  1.  ^  I.  2.  Cod.  de  ban.  eor.  qui  mortem  sibi  consciv.  8f  I.  3.  in 
fr.  8f  seq.  D.  eod.  according  to  the  tenor  of  the  Great  Privilege 
of  Lady  Maria  of  Burgundy,  granted  to  the  people  of  Holland  on 
13.  March.  1476;  and  by  the  Octroy  of  King  Philip  to  the  inhabi- 
tants of  Kennemerland,  24  March,  1561.  By  which  it  is  dis- 
tinctly provided  "  that  no  officers  shall  molest  any  one  in  body  or 
property,  where  any  one  is  found  dead,  under  the  plea  that  such 
dead  person  has  killed  and  destroyed  himself ;  unless  after  proper 
legal  enqtiiry  it  be  discovered  that  such  person  has  committed 
suicide  with  intention  and  malice."  So  it  was  understood  on 
31  Sept.  1616,  between  the  guardians  of  the  children  of  Peter 
Pransz.  Suidervliet  contra  Mr.  Albert  Storm  van  Wena;  and 
since  the  Reformation  the  Court  of  Holland  has  always  so  held. 
See  Consult.  8f  Advys.  vol.  1.  cons.  332.  and  vol.  3.  (Amsterdam) 
cons.  142.  (Z). 

(fc)   See  infra,  ch.  37.    §  8.   ei  in  no  citizen  qua  talis  can  dispose  of 

■notis.  the  life  of  his  fellow  citizen,  yet  he 

(J)  The    reasoning    of    Michaelis,  may  do  so  in  case  of  necessary  self- 

§  272.  is  admirable,   and  it  is  sur-  defence    {noodweer)   in  warding   ofi 

prising    that    a    jurist    like    Moor-  violence.     If  now  we  are  to  under- 

man,  in  his  remarks  on  suicide,  fol-  stand  this   sixth  commandment  of 

lows  the  opinions  of  certain  Theolo-  the   law   in   Exod.    20.    in   such  a 

gians,  maintaining  that  the  words  of  general  sense,   the  consequence  will 

the  sixth  commandment,  thou  shalt  be  that  neither  a  judge  nor  a  person 

not    kill,    which    according    to   him  assailed  will  be  entitled  to  dispose  of 

means  thou  shalt  do  no  murder,  is  the  life  of  the  aggressor.     If  we  had 

also  applicable  to  suicide,  because  if  no    other    grounds    against    suicide 

it  be  unlawful  to  kill  another,  much  than  the  said  commandment  of  the 

more  so  is  it  to  kill  oneself.     But  it  Mosaic  law,  I  would  not  venture  to 

is  nevertheless  certain  that  although  dispute   the  lawfulness  of   suicide. 
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The  punishment  therefore  of  those,  who  after  the  commission 
of  some  crime  purposely  destroy  themselves,  is  that  their 
property  is  confiscated  and  their  bodies  drawn  on  a  hurdle  and 


We,  however,  go  too  far,  if  we  wish  to 
maintain,  by  reference  to  this  sixth 
commandment,  that  it  is  not  per- 
mitted in  time  of  war  to  blow  up  any 
one,  and  thus  avenge  ourselves  on 
the  enemy  of  our  country.  It  is  not 
my  purpose  at  present  to  investigate 
such  subjects.  I  will  only  observe 
that  in  order  to  demonstrate  matters 
of  morality  it  is  not  necessary  to 
shew  that  they  are  contemplated  or 
included  in  Exodus  20.  ;  and  that 
we  altogether  err,  in  applying  to 
Christians  certain  doctrines  pre- 
scribed to  them,  when  they  were 
not,  as  now,  living  in  a  political 
Society.  Let  this  suffice.  Our 
Author  likewise  speaks  very  care- 
fully, and  deserves  on  that  account 
all  praise,  for  he  rightly  observes  the 
death  of  such  persons  is  not  punish- 
able, for  whom  shall  we  punish,  their 
relatives  and  children?  Heaven, 
which  guards  against  the  oppression 
of  the  innocent,  forbid !  Shall  we, 
because  according  to  our  idea  the 
felo  de  se  died  in  wilful  sin  and 
unsaved,  proceed  against  his  inno- 
cent offspring?  Legal  punishments 
indeed  cease  with  death,  and  they 
who  go  beyond  that  encroach  un- 
knowingly upon  the  jurisdiction  of 
the  Ev6rla,sting  Judge. 

[In  Moorman,  bh.  2.  ch.  11.  on 
suicide,  I  find  no  reference  whatever 
to  Exodus  20,  nor  anything  to 
justify  the  criticism  of  Mr.  Decker, 
who  must  refer  to  some  separate 
tract  on  suicide  from  the  pen  of 
Moorman.  In  his  book  on  crimes, 
ch.  11.  however,  Moorman  takes  in 
the  main  the  same  view  as  van 
Leeuwen  in  the  text,  i.e.  that  suicide 
committed  through  grief  or  despair 
is  to  be  pitied  rather  than  punished. 

Grotius,  Introduction,  bk.  2.  ch.  1. 
§  44.  says,  that  persons  committing 


suicide  have  always  been  punished 
in  Holland,  although  not  accused  of 
any  crime.  But  the  jurists  in  the 
Begts.  Observat.  on  the  Introduction 
of  Grotius  have  shewn  that  even  in 
the  time  of  Grotius  persons,  who 
out  of  despair  or  grief  and  without 
being  accused  of  any  crime  committed 
suicide,  were  no  longer  punishable 
(vol.  2.  obs.  23.  in  fin.).  Van  der 
Linden,  one  of  the  latest  writers  on 
the  Ilom.an-Dutch  law,  without 
drawing  any  distinction  between 
suicide  committed  through  grief  or 
despair,  and  suicide  committed  in 
fear  of  punishment  for  some  offence, 
says  generally  that  it  is  not  included 
in  the  category  of  crimes  which  are 
visited  with  any  public  punishment. 
The  old  mode  of  punishment  (men- 
tioned by  van  Leeuwen  in  the  text) 
has  long  since  become  obsolete  (v.  d. 
Linden,  67c.  2.  ch.  5.  §  14.).  At  the 
present  day  it  is  needless  to  discuss 
the  question  of  punishment  to  be 
inflicted  upon  the  body  of  one  who, 
in  order  to  escape  the  consequences 
of  crime,  has  committed  suicide. 
But  a  question  may  arise  whether 
he  who  has  endeavoured  to  commit 
suicide,  but  failed  in  the  attempt,  is 
liable  to  punishment?  Damhouder, 
prax.  crim.  cap.  88.  n.  9.  answers  in 
the  affirmative.  Carpzovius  (ch.  2. 
§  22.  et  seq.)  draws  a  similar  distinc- 
tion as  that  mentioned  above,  and 
holds,  if  the  attempt  be  made  out  of 
grief  or  despair,  it  is  not  punishable, 
but  if  done  with  the- view  of  escaping 
the  consequences  of  our  wrongful 
conduct,  it  ought  to  be  punished. 
Moorman,  hk.  2.  ch.  11.  §  2.  thinks 
that  in  no  case  should  such  attempt 
be  punishable.  It  seems,  however, 
not  quite  settled  in  Roman-Dutch 
practice  whether  the  attempt  to  com- 
mit suicide  in  order  to  escape  the 
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exposed  on  a  gibbet.  Handvesten  van  Z.  Holland,  pag.  163. 
and  the  new  Edition  by  Oudenhoven,  502.  Costuym,.  of  Ant- 
werp, cap.  16.  art.  3.  Gudelin.  de  jure  noviss.  lib.  5.  cap.  17. 
in  fine.  Zyp.  notit.  jur.  Belg.  tit.  de  bonis  ear.  qui  mortem  sibi 
consciv.  Perez,  ad  Cod.  num.  3.  Damhoud.  prax.  criminal,  cap. 
88.  num.  1.  Grot,  de  jure  Belli,  lib.  2.  cap.  19.  num..  5.  Recueil 
of  the  Statutes'  Sf  Costuymen  of  Amsterdam,  cap.  13.  art.  6.  7.  8. 
§  12.  Persons  found  drowned,  or  who  otherwise  meet  with  an 
accident  and  are  found  dead,  may  not  be  removed  from  the  place 
where  the  body  is  discovered  before  a  proper  examination  by 
the  local  authorities  has  taken  place;  and  here  are  applicable 
the  said  Privilege  of  Lady  Maria,  art.  45.  and  the  Charter  of 
Duke  Philip  granted  to  the  people  of  Kennemerland  on  12. 
March,  1455,  art.  3.  providing  as  follows :  "  That  we  may  pull 
every  one  out  of  the  water,  whether  he  be  alive  or  dead,  without 
forfeiture,  but  if  he  be  found  dead,  he  shall  again  be  placed 
with  his  feet  in  the  water."  See  Groenewegen.  de  II.  abrogat. 
ad  tit.  Cod.  de  bonis  eorum  qui  mortcTn  sibi  consciverunt.  Hand- 
vesten van  Kennemerland,  pag.  47.  and  64  (tw). 


consequences,  of  crime  is  itself  an  of- 
fence, and  punishable  criminally. 
According  to  the  authorities  cited  in 
the  text  and  notes,  suicide  actually 
committed  with  this  view  was 
punished  as  a  crime  {add.  van 
Zurck.  cod.  Bat.  doodslag.  §  xii.). 
If  so,  much  more  ought  the  unsuc- 
cessful attempt  to  commit  suicide 
under  the  like  circumstances  to  be  an 
indictable  offence  ;  and  it  may  fairly 
be  urged  that  the  general  observation 
of  van  der  Linden,  I.  c,  that  suicide 
is  no  longer  punishable,  can  not  be 
extended  to  the  attempt  to  commit 
suicide,  for  in  such  case  the  punish- 
ment can  operate  against  the  would- 
be  felo  de  se  personally.  He  who, 
upon  the  request  or  command  of 
another,  kills  such  other,  is  likewise 
not  exempt  from  punishment. 
Moorman,  Ih.  2.  ch.  11.  §  4.  Matth. 
de  criminih.  prolegom.  cap.  3.  §  3. 
By  the  law  of  England  suicide  is  re- 
garded as  a  crime,  and  a  person  who 
attempts  to  commit  suicide  is  guilty 


of  a  misdemeanour  at  common  law 
(B.  V.  Burgess.  L.  &  C.  258),  and  he 
who  kills  another  upon  his  request 
or  command  is  guilty  of  murder.  4. 
Blachstone  Com.  p.  189.  et  seq.  1. 
East.  P.  C.  ch.  v..  §  5.  3.  Russell  on 
Crimes,  bk.  4.  ch.  1.  §  3.  under  felo 
de  se,  6th  edn.  In  the  U.  S.  of 
America,  although  suicide  is  at  com- 
mon law  a  felony,  it  is  apparently 
not  punishable;  but  an  attempt  to 
commit  suicide,  being  a  misde- 
meanour by  the  common  law  of  Eng- 
land, would  seem  to  be  such  also  by 
that  of  the  United.  States.  Bishop. 
New  Crim.  Law  II.  §  1187.— Te.] 
(m)  Add.  with  regard  to  persons 
found  drowned  the  tweede  vervolg  op 
de  handvesten  van  Amsterdam,  pag. 
153.  and  what  is  said  by  Boel,  Amst. 
privilegie  et  Poorterregt,  pag.  130. 
et  seq.,  rightly  observing  that  the 
great  privilege  which  the  Author,  h. 
I.,  mentions,  does  not  in  vain  pro- 
vide :  Item,  no  informers  or  other 
officials  in  our  aforesaid  countries, 
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§  13.  If  death  be  caused  in  a  fight  in  which  seyeral  persons 
have  engaged,  and  it  is  uncertain  by  whom  the  wound  was 
inflicted,  they  will  all  be  punished  for  the  same,  but  with  less 
than  the  ordinary  punishment  of  death,  at  discretion.  I.  1.  §  3. 
D.  ad  I.  Cornel  de  Sicar.  I.  fin.  D.  eod.  junct.  I.  5.  D.  de  poenis. 
See  Andr.  Gail.  lib.  2.  observat.  109.  Damhouder.  prax.  crim. 
cap.  76.  num..  24.  Joan  a  Sande.  lib.  5.  tit.  9.  def.  5.  Coren. 
consil.  1.  Boer  decis.  322.  Except  where  they  all  went  out 
deliberately  for  the  purpose,  and  assailed  the  deceased,  in  which 
case  they  will  all  be  punishable  with  death,  arg.  I.  1.  §  3.  I.  7. 
Cod.  ad  I.  Corn  de  Sicar.  I.  15.  D.  eod.  Andr.  Gail.  d.  obs.  109. 
num.  10.     Damhoud.  d.  cap.  67.  num.  27.  (w). 

§  14.  Besides  this  punishment  of  the  law,  the  person  who  has 
caused  death  is  moreover  bound  to  compensate  the  relatives  of 
the  deceased  for  the  expenses  of  burial,  and  any  other  damage  or 
loss  occasioned  by  the  crime,  but  not  also  for  the  life  (he  has 
taken  away),  for  this  cannot  be  estimated.*  1.  3.  D.  si  quadrup. 
pauper,  feds,  dicat.  Except  only  that  he  must  compensate  the 
widow  and  children  and  others  who  were  supported  by  the  labour 
of  the  deceased,  for  the  damage  and  loss  of  profit  by  way  of 
annuity,  juxta  praescriptuTn,  I.  68.  D.  ad  leg.  falcid.  to  be  com- 
puted by  reference  to  the  age  of  the  deceased.  I.  fin.  D.  de  his  qui 
effud.  §  1.  Instit.  de  obligat.  quae  quasi  ex  contract.  Jul.  Clar. 
7.  final,  quaest.  58.  uutu.  32.  Grivell.  decis.  25.  Joan  Sande. 
lib.  5.  tn.t.  6.  defin.  5.  in  fin.  (o). 

wherever  they  may  he,  shall  molest  num.  3. 

any  one  in  life  or  property,  where         *  [See    article    on    Damages    for 

any  one  is  found  dead,   under  the  Human  Life,  by  the  late  Dr.  Anders. 

pretext  that  the  deceased  destroyed  S.   A.   Law  Journal,   1909,   vol.   26. 

himself,  unless  it  has  first  been  law-  p.  213.  ff.  where  this  section  of  the 

fully  ascertained  that  such   person  text  is  mentioned. — Tr.  ] 
had  deliberately  and  out  of  malice  (o)  This   opinion    of    the    author 

killed    himself;    and    thus    Melan-  agrees  with  the  doctrine  of  Grotius, 

cholici  and  the  disconsolate  are  not  3.    33.    §§   2-3.   but  is   contradicted 

included.  by  Voet  ad  D.   t.   n.   6.    and  other 

(m)  And  this  is  free  from  doubt,  jurists,     although    upon    no    satis- 

for  the  written  laws  enact,  that  if  a  factory  or  tenable  ground,  as  is  well 

soldier  or  slave  being  able  does  not  shown    in    the    ohservatien    on    the 

come   to  the   aid   of   his   officer   or  Introduction    of     Grotius,     vol.    3. 

master,   who  is  in  imminent  peril,  obs.    94.     A  lover  of   our   country's 

they  shall  be  held  to  have  incurred  antiquities  will  find  on  this  subject 

the  penalty  of  the  oft-cited  lex  Cor-  an     excellent     discourse     over     het 

nelia  de  Sicariis.     conf.  Voet.  d.  t.  Hy'emaal  in  the  Verhandelingen  van 
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Without  for  this  purpose  any  distinction  being  made  how  the 
death  was  caused  (p).  But  it  is  suiEcient  if  de^th  has  been 
caused  by  anyone's  neglect.  I.  11.  I.  44.  45.  ad  leg.  Aquil.  So 
that  herein  are  also  liable  wagoners  and  shipmasters  through 
whose  fault  some  one  meets  with  death.  I.  8.  I  1.  D.  ad  leg.  Aquil. 
§  8.  Instit.  eod.  I.  29.  §  2.  D.  eod.  (q).  Item,  he  who  has  a  wild 
animal  accustomed  to  do  mischief,  and  neglects  to  secure  him, 
and  thereby  any  one  is  killed.  I.  40.  I.  41.  D.  de  aedilit.  edict. 
§  1.  Instit.  si  quadrup.  paup.  fecisse  dicat.  Item,  he  from  whose 
house  anything  has  fallen  or  been  thrown,  whereby  another  is 
injured,  hurt,  or  killed,  tot.  tit.  D.  de  his  qui  dejecerint  vel 
effud.     Of  which  more  fully  hereafter  (r). 


het  Genootschap  pro  exeolendo  jure 
patrio,  published  by  J.  Bolt,  at 
Groningen,  1773.  pt.  1.  pag.  370. 
et  seq.  and  although  the  lex  talionis 
(discussed  as  usual  in  an  admirable 
manner  by  Michaelis.  M.  B.  §.  241.) 
and  also  the  well-known  law  of  the 
XII.  Tables,  si  membrum  rupserit  ni 
cum  eo  pacit,  talio  esto,  are  of  no 
application  at  the  present  day,  for 
vengeance  is  in  direct  conflict  with 
Christianity  ;  it  by  no  means  follows 
that  the  civil  action  for  compensa- 
tion, not  founded  on  any  law  of  re- 
taliation, is  taken  away  from  the 
injured  party,  on  account  of  the 
institution  of  the  criminal  action 
brought  by  the  officer  of  the  Govern- 


ment. The  action  for  compensation 
is  rightly  distinguished  in  the  said 
ohservatien  from  the  money  due  by 
the  friends  and  relatives  of  the  ac- 
complice (maaggeld),  which  latter 
only  applied  ad  meram  vindictam 
privatam,  and  which  has  been  abro- 
gated by  the  well-known  Charter  of 
Duke  Albrecht  of  Bavaria,  15. 
March,  1387,  art.  6. 

(p)  Even  although  no  killing  or 
wounding  has  taken  place,  yet  a 
pecuniary  penalty  will  by  our  law 
arise.  Vid.  the  ohs.  ad  Grot.  vol.  3. 
p.  245. 

(g)  See  vervolg  op  de  Moll.  Con- 
sult, p.  151. 

(r)   Vid.  Ch.  39.  infra. 
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OF  CBIME  TO  THE  PERSON. 


[GROT.   III.   34.  J 


Sect. 

1.  Crime  to  the  person  defined. 

2.  How  punished. 

3.  Of   the  Ordinances   and  fines 

against  fighting. 

4.  Duelling  was  formerly  permis- 

sible.  . 

5.  Of    binding    another   over    to 

keep  the  peace. 
5.  Duelling    and    single    combat 


Sect. 

severely    punishable    at    the 
present   day. 

7.  To  in  j  ure  one's  parents  by  word 

or  deed  is  highly  punishable; 

8.  Of  resistance  offered  to  officers, 

sheriffs,   messengers,   &o.,   in 
the  performance  of  their  duty. 

9.  Of  compensation  to  the  person 

wounded,  maimed,  or  injured. 


§  1.  Crime  against  the  person  includes  every  injury  and 
wrong,  caused  and  effected  against  the  body  of  another;  such  as 
beating,  maiming,  drawing  of  blood  (bloedristen)  (a),  wounding 
and  the  like.     I.  27.  §  17.  D.  ad  leg.  Aquil. 

§  2.  The  punishment  of  this  offence  is  in  some  places  very 
slight,  being  but  a  simple  fine,  according  to  the  Ordinances  and 
Statutes  formerly  enacted  against  fighting,  shedding  of  blood, 
and  wounding,  which  are  still  observed  in  many  places  (and 
especially  in  the  country)  where  the  punishment  has  not  been 
expressly  increased. 

§  3.  Antiently,  if  one  wounded  another,  the  fine  was  five 
pounds  Dutch,  except  where  the  maiming  was  complete,   as  a 


•  (a)  This  word  hloedristen  will 
doubtless  appear  unintelligible  to 
most  readers.  We  must  bear  in 
mind  that  quetsen  is  even  yet  com- 
monly used  as  synonymous  with  won- 
den  (wounding),  which  is  properly 
speaking  the  plural  of  the  noun  een 
wonde  (a  wound)  or  vulnus,  derived 
from  the  Saxon  verb  verwonden 
(inferre  vulnus  vel  plagam).  So, 
on  the  other  hand,  the  word  hloed- 


reysen  or  hloedrysen  denotes,  ac- 
cording to  Kiliaan,  effundere  san- 
guinem,  infligere  cruentu/m  vulnus, 
and  therefore  its  meaning  is  the  in- 
fliction of  a  hloody  wound,  hence 
called  iloedreese;  wherefore  our 
Author  mentions  it  before  wovmding 
and  the  like,  as  being  a  more  serious 
crime  against  the  person  of  our 
neighbour. 
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hand  or  foot  off,  or  an  eye  out,  for  then  it  was  ten  pounds  Dutch. 
Fighting  with  staves  or  prohihited  weapons,  as  well  as  drawing 
a  knife  or  sword,  was  (subject  to  a  fine  of)  one  pound,  and 
striking  another  with  the  fist  at  ten  Dutch  schellings.  Charter 
of  Count  William  granted  to  the  people  of  Amsterdam  in  the 
year  1347.  See  Charters  of  South  Holland,  -pag.  200.  and  the 
new  edition,  pag.  258.  ^  seq.  By  the  Charters  of  Goyland  and 
Amstelland  granted  by  Duke  Albrecht  in  the  year  1387,  these 
fines  were  somewhat  increased. 

In  Kennemerland  a   statutory  wound   (keurwond)    (b)   of  the 

(6)  Kiliaan  describes  the  Coer- 
wonde  or  Keurwonde  to  be  a  wound 
of  the  length  of  one  and  a  half  of  a 
finger  joint,  which  does  not  agree 
with  the  Charters  of  Kennemerland, 
p.  181.  a  keurwonde  is  a  nail  of  the 
two  forefingers,  and  other  charters 
collected  in  the  Megts.  ohservat.  on 
the  Introd.  of  Grot.  vol.  3.  obs.  92. 
but  only  with  the  old  Charters  of 
Leyden,  a.  1583.  art.  158.  Wage- 
naar  in  his  Beschr.  van  Amsterdam, 
pt.  2.  p.  111.  describes  Keurwonde, 
by  reference  to  the  Charter  of  Count 
William  IV.  anno  1342,  as  a  wound 
less  than  mayhem  yet  well-known  in 
the  antient  ordinances  (keuren). 
What  are  to  be  considered  serious 
wounds  {achtiare  vxmden)*  is  shown 
in  the  aforementioned  Begts.  Ohser- 
vat. I.  c.  Add.  Boey,  Woordentolk, 
pt.  2.  p.  797.  that  is  a  greater  wound 
than  a  keurwonde.  We  may,  however, 
derive  the  words  achtbare  wonden, 
like  Wagenaar  does  Keurwonde, 
from  the  adjective  achtbare  (honour- 
able), and  therefore  understand  by 
it  wounds  inflicted  upon  honourable 
personages,  to  whom  the  offender 
owed  more  honour  than  to  ordinary 
men ;  or  inflicted  in  honourable 
places,  e.g.,  at  the  Council  Chamber, 
in  church,  in  court,  &c.  ;  and  which 
on  this  account  deserve  more  severe 
punishment.  In  this  sense,  we  must, 
it  seems,  understand  the  Statutes  of 
Friesland,  bk.  2.  tit.  2.  art.  22.  et 
seq.     "  all    the    aforementioned    in- 


juries shall  be  punished  against  the 
parties  by  the  judge,  according  to 
the  dignity  of  the  persons  and  the 
freedom  of  the  places;  to  wit,  to  each 
citizen,  peasant,  man  servant,  or 
maid  servant  a  fine  and  compensa- 
tion shall  be  paid  as  stated  in  the 
aforementioned  provisions ;  but 
noblemen,  clergymen,  magistrates, 
judicial  officers  when  serving  writs, 
women  or  matrons  and  all  virtuous, 
young  girls  shall  receive  a  double 
fine,  and  pregnant  women  treble.  As 
often  as  the  said  injuries  shall-  be 
committed  in  another's  house,  or  his 
close,  in  the  street  or  public  high- 
ways, or  when  we  are  before  the 
magistrate,  shall  be  compensated  by 
a  double  fine.  Likewise  also  if  this 
takes  place  on  Sundays,  Holydays," 
&c.,  and  art.  25.  "  and  if  such  in- 
juries are  caused  to  the  plenipoten- 
tiaries, "Regents,  Bulers,  or  officers 
of  the  State,  they  shall  be  punished 
according  to  the  dignity  of  the  per- 
son, and  at  the  discretion  of  the 
Court." 

*  [Boey  observes  that  achtbare 
wonden  are  such  wounds  as,  owing 
to  their  size  and  depth,  deserve 
attention  (achting  verdienen) ;  and 
he  adds  that  wounds  are  also  called 
mate  wonden,  where  their  length 
and  depth  have  been  measured : 
Woordentolk  sub  voce  Wonden.— 
Te.] 
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length  of  a  nail  of  one  of  the  two  first-fingers  is  to  be  punished 
with  a  fine  of  26  stivers;  a  blackeye  with  2  schellings.  The 
breaking  of  a  bone  (been-breek) ,  that  is  the  loss  of  a  tooth  with 
no  flesh  on  it,  or  any  bone  of  which  a  wounded  person  is  deprived, 
either  in  his  head  or  body,  and  which  we  can  hear  if  we  throw  it 
into  a  basin,  is  punished  with  a  crown  for  each  bone;  but  the 
Lord  shall  not  receive  more  than  a  pound.  The  loss  of  a  finger 
or  a  thumb,  of  an  eye  or  tooth  with  flesh  on,  or  knocked  out  with 
a  tendon,  is  punished  with  a  fine  of  ten  pounds.*  A  penetrating 
wound  in  the  fleshy  part  of  the  body  is  equal  to  nine  statutory 
wounds  (keurwonden) ,  but  if  it  be  right  through  from  side  to 
side,  it  will  be  equal  to  eighteen  keurwonden.  Charters  of  Ken- 
nemerland,  p.  181. 

By  the  fines  against  fighting  in  South  Holland  of  the  year 
1605  a  wound  to  the  head  or  other  wound  of  the  length  of  a 
(finger)  joint  and  depth  of  a  nail  is  subject  to  al  fine  of  ten 
pounds,  and  honourable  or  other  serious  wounds  endangering  the 
life  of  the  person  assaulted,  or  amounting  to  mayhem,  or 
coupled  with  violence,  is  punished  with  ten  pounds  and  arbitrary 
correction. 

To  draw  a  knife  against  any  one,  or  to  push,  beat,  or  strike 
him  with  the  fist  in  anger  (is  punished  with  a  fine  of)  four 
pounds.  See  Charters  of  South  Holland,  fag.  435.  and  the  new 
edition  by  Oudenhoven,  pag.  558.  8f  seq.  And  as  to  what  are 
honourable  wounds,  see  ibid.  pag.  394. 

In  Rhineland  the  fine  for  every  statutory  wound  is  ten  pounds ; 
and  mayhem  or  other  serious  illtreatment  ten  pounds  and  arbi- 
trary punishment.  Statutes  of  Rhineland,  art.  83.  84.  In 
Zeeland,  if  anyone  is  so  wounded  that  the  wound  goes  right 
through  him,  he  shall  be  compensated  ten  times,  each  blow  at 
five  schellings  for  a  common  person,  and  at  twenty  schellings 
for  a  nobleman,  and  every  breaking  of  a  bone  shall  be  computed 
at  four  flesh  wounds.  Statutes  of  Zeeland,  cap.  4.  art.  14.  ^ 
cap.  5.  art.  5.  8(  6. 

By  the  Statutes  of  Leyden  of  the  year  1583,  art.  157.  and  158. 
the  drawing  of  side  arms  was  three  guilders ;  spilling  of  blood  six 
guilders  by  dav  and  nine  guilders  after  evening  bell.  A  statu- 
tory wound,  one  and  a  half  inch  long,  ten  guilders  by  day  and 

*  [Cf.  Cens.  for.  pt.  1,  lib.  v.  cap.  21.  §  4.— Tk.] 
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twenty  after  evening  bell.  But  on  the  1st  September,  1639,  by 
Ampliation  of  tbe  said  statutes  tlie  punisbment  of  arbitrary  cor- 
rection or  corporal  punishment  according  to  circumstances  was 
added,  and  the  drawing  of  any  knife  or  firearms,  intentionally 
against  another,  forbidden  under  a  penalty  of  25  guilders  and, 
besides,  arbitrary  correction  or  corporal  punishment  according  to 
the  circumstances  and  gravity  of  the  offence  committed.  See  the 
new  Statutes  of  the  town  of  Leyden,  art.  171.  By  the  statutes  of 
Oudewater,  the  fine  for  a  blow  with  the  fist  is  one  pound,  and 
whoever  takes  in  his  hand  a  knife,  stick,  jug,  stone,  or  other 
similar  instrument,  without  wounding,  is  fined  two  pounds;  but 
if  anyone  is  wounded  or  has  his  blood  spilt  (but  not  by  means  of 
a  knife)  it  will  be  four  pounds;  and  to  wound  with  prohibited 
weapons,  such  as  daggers,  breadknives,  or  other  similar  weapon, 
is  punished  with  ten  pounds.     Statutes  of  Oudewater,  art.  215. 

At  Amsterdam,  Haarlem,  and  other  places,  in  order  to  prevent 
all  accidents  and  the  better  to  check  all  quarrelsomeness,  the 
fine  for  taking  up  a,  gun  or  knife  has  been  increased  even  to  two 
and  three  hundred  guilders,  or  other  severe  punishment,  according 
to  circumstances ;  and  in  case  of  non-payment  it  is  provided  that 
the  offender  shall  be  lodged  in  the  house  of  correction  [Ras- 
phuys),  or  other  public  workhouse,  until  he  has  worked  it  off  with 
his  labour.  See  Recueil  of  the  Statutes  and  Customs  of  Amster- 
dam, cap.  11..  art.  24.  25.     Statutes  of  Leyden,  art.  170  (c). 

§  4.  The  custom  of  fighting  life  for  life  seems  antiently  to 
have  been  a  lawful  undertaking  among  the  knights  of  Holland, 
as  may  be  seen  from  a  certain  antient  account  of  expenses, 
incurred  in  the  combat  between  Willem  van  Leeuwen,  living  at 
Alphen,  and  Boudyn  Jansz.  of  Delft,  squiies,  found  in  the 
chamber  of  accounts  for  the  county,  and  which,  on  account  of 

(c)  Among  others  it  is   also  pro-  See    also    Kandv.    of    Amsterdam, 

perly  enacted,   by  the   Statutes  of  pag.   1676.   whereby  it  is   provided 

de  Beemster.*  art.  53.  &  54.  that  no  that    the    causing    of    any    similar 

one  whosoever  shall  draw  his  knife  wrong  or  injury,  whether  by  means 

or    dagger    in    anger    or    otherwise  of   throwing  or  otherwise,   shall  be 

against   another,    either   directly   or  punished     with     public     whipping, 

indirectly,    under   a   penalty   of   30  confinement  in  the  house  of  oorrec- 

Caroli  guilders   at  40   pieces  great  tion,    or  baaiishment,    according   to 

Flemish ;  and  whoever  has  wounded  circumstances, 

another     with     a     knife     shall     be  ■ 


punished  for  the  same  at  discretion,  *[De  Beemster  — a.  tract  of  country 

according  to  the  exigency  of  the  case.      in  North  Holland. — Tr.] 
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its  antiquity  and  the  circumstances  detailed  therein,  is  worthy 
of  note..  The  contents  thereof  read  as  follows :  Willem  van 
Leeuwen  challenges  Boudyn  Jansz.  to  fight  on  the  second 
Monday  after  Easter.  Willem  van  Leeuwen  returns  again  to 
Delft  the  Monday  after  Mayday  and  challenges  with  a  pair  of 
gloves. 

Willem  comes  to  Delft  the  Monday  after  St.  Odulphus'  day  for 
another  challenge.     Item  a  pair  of  gloves. 

Willem  comes  to  Delft  on  the  Monday  after  St.  Joris'  eve  and 
sends  another  challenge.     Item  a  pair  of  gloves. 

Willem  comes  to  Delft  on  the  Monday  after  St.  Giles'  day  for 
the  fourth  challenge,  and  Boudyn  accepts  the  gloves.  Item  a 
pair  of  gloves. 

Pounds  Schell.  Den. 

Amottnt  of  Chabges.  18      0      1 

To  Willem  van  Leeuwen  and  Kophase  his 
fencing  master,  given  for  their  expenses,  in  the 
last  week  when  he  learnt  fencing,  for  their  day's 
money,  hourly,  daily,  6  pounds  great  amounting 
to  21  shields,   make 6      14 

Item,  for  ten  ells  of  red  orange  cloth,  which 
Willem,  and  Kophase,  his  master,  had  for  their 
field  coats,  each  ell  ten  sohellings,  six  deniers, 
amounting  to .550 

Item,  for  two  back-swords,  (boekswaarden), 
and  one  shield  (boeklaar),  used  in  learning  to 
fence  .         .  14      0 

Item,  for  twelve  pairs  of  gloves  used  during 
the  last  week,  every  hour  a  pair  in  the  week  they 
were  learning,  every  pair  eightpence,  amounting 
to       .      .  ....  ..080 

Item,  for  a  messenger  sent  from  Delft  by 
land,  to  the  Burgreeve  giving  him  notice  to  have- 
the  circle  made,  for  his  reward  .         .         .028 

Item,  to  Geerlof  of  Heer  Jansz.  clerk,  and 
Gerret  van  Woerden,  my  lord's  messengers,  for  a 
journey  to  Leyden  on  horseback,  for  the  measure 
of  the  backswords  and  their  appurtenances,  for 
expenses,  for  every  night  twenty-two  groats, 
amounting  to 0    14      8 

Item,  for  three  girdles  used  in  the  combat, 
amounting  to 10      0 
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Pounds  Schell.  Den. 
Item,   for  the  sword  used  in  the  combat,   paid 
by  Kophase 2    13       4 

Item,  to  the  messenger  who  fetched  it  from 
the  Hague  to  Leyden,  his  hire        .  .       .     , 

Item,  for  a  pair  of  linnen  breeches  used  in  the 
combat  fought  ....  ..064 

Item,  to  Willem  van  Veen  and  Jan  Bogge,  for 
expenses  incurred  by  them  at  the  Hague,  when 
they  proceeded  to  the  council,  and  to  Messrs. 
Janne,  to  enquire  where  the  combat  was  to  be 
fought,  whether  at  Delft  or  at  the  Hague,  and  to 
enquire  from  the  watchmen  of  Griet,  who  would 
watch  the  circle      ....  .  16      0       0 

Item,  to  Willem  van  Leeuwen  for  expenses  in- 
curred at  the  Hague  during  the  last  week,  when 
he  fought,  being  the  amount  which  he  was  in 
want  of,  independently  of  his  daily  allowance, 
with  Kophase  his  master        .  .  10      0 

Item,  for  the  buckle  and  shield  to  Mr.  Simon, 
the  image  engraver  at  Delft  .         .  2      8      0 

Item,  for  a  pair  of  gloves  used  when  he  fought 
the  combat       .         .  ...  .014 

Item,  for  a  camp  chair  .         .  .       0     13      4 

Item,  to  Jan  de  Vos,  of  Leyden,  the  umpire 

To  offering  money  and  confession  money  given 
to  the  priest  and  the  sexton,  who  said  the  mass 
when  he  was  going  to  the  camp  .         .  '006 

Item,  to  the  poor,  for  praying  to  God  in  church       0      8      0 

Item,  to  the  footman  of  my  lord  the  Count, 
who  brought  a  horse  from  the  Hague,  used  by  the 
champion  to  ride  to  the  circle,  for  drink  money  to 
the  said  footman  on  his  return  home  .         .         .068 


Total 56    19      0 

Whicli  computed  according  to  our  present  currency,  taking  one 
Dutch  pound  at  15  stiyers,  a  Dutch  schelling  at  a  blank  or  12 
pence,  and  12  deniers  at  a  stiver,  will  amount  to  the  sum  of 
42  guilders,  13  stivers,  14  pence.  The  said  "Willem  van  Leeuwen 
and  Boudyn  Jansz.  were,  in  the  year  1363,  High  Dike  Reeves  of 
Ehineland.  [And  subsequently  C.  van  Alkemade  wrote  very 
fully  on  the  right  of  combat,  its  solemnities,  and  consequences; 
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from  which  much   antient  lore  may  be  gathered,    and   is  well 
deserving  of  perusal.  J 

§  5.  But  later  on  this  custom  not  only  became  obsolete,  but  a 
severe  punishment  was  also  fixed  against  those  who  challenged 
others  to  fight,  and  in  order  to  prevent  such  mischief,  the  prac- 
"tice  was  introduced  that,  whenever  a  difference  or  quarrel  arose 
between  two  or  more  persons,  out  of  which  it  was  feared  that  any 
actual  consequence  would  follow,  the  Judge  of  the  place,  upon 
complaint,  or  otherwise  ex  officio  if  within  his  knowledge,  shall 
Tequire  such  persons  to  observe  the  peace,  and  order  them  in  the 
name  of  the  sovereign  and  on  pain  of  imprisonment,  or  otherwise 
under  a  heavy  fine,  to  keep  the  said  peace,  until  their  dispute 
shall  have  been  settled  and  determined.  Which  was  first  intro- 
duced into  Holland  and  Friesland  by  the  Charter  of  Duke  Philip 
of  Burgundy  on  the  9.  August,  1446,  as  follows  :  "  That  as  often 
as  in  the  said  countries  any  fighting  takes  place  between  persons 
of  whatever  town  or  condition  they  may  be,  the  result  whereof 
may  be  death,  mayhem,  or  wounding,  the  relations  of  both 
parties,  who  are  not  concerned  or  have  not  assisted  in  the  said 
fight,  shall  immediately  after  the  fight  have  a  good  and  lasting 
peace  for  the  period  of  six  weeks,  in  order  that  everyone  on  both 
sides,  who  desires  peace,  may  seek  to  obtain  it  and  act  as  he  may 
'deem  necessary.  And  if  anyone  is  molested  within  these  six 
weeks,  either  on  the  one  side  or  the  other,  it  shall  be  construed  as 
having  been  done  beyond  the  peace,  as  if  above  a  good  hand 
peace  were  made."  By  which  charter  it  is  also  provided  "that 
in  all  the  towns,  in  which  Ordinances  are  generally  enacted, 
publication  of  the  said  Ordinance  and  Charter  shall  by  such 
means  be  made  and  observed."  In  pursuance  of  which,  pro- 
vision was  made  in  several  places  of  claiming  and  keeping  the 
peace ;  as  to  which  see  the  Charters  and  Costuymen  of  South  Hol- 
land, pag.  464.  466.  &  475.  Charters  and  Costuymen  of  Kenne- 
merland,  pag.  84.  Eubr.  van  vrede  der  onschuldige  magen. 
Ordinances  and  Costuymen  of  the  land  of  Yoom,  art.  110.  ^  art. 
123.  Recueil  der  Costuym.  of  Amsterdam,  cap.  12.  In  the 
Statutes  and  ancient  customs  of  Leyden,  of  the  year  1400,  and 
previously,  we  find  it  provided  "  that  of  all  quarrels  happening 
within  or  without  Leyden  between  the  citizens  from  whom  peace 
is  required,  or  wherein  people  were  wounded  or  left  unwounded, 
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such  peace  should  last  as  long  as  the  time  for  which  it  was  taken 
and  given,  whether  they  die  or  live,  unless  within  this  time  a 
reconciliation  takes  place,  for  then  the  peace  is  at  an  end."  The 
manner  of  imposing  the  keeping  of  the  peace  is  further  declared 
by  the  same  Statutes  for  the  year  1545,  in  fin.  and  for  the  year 
1583,  art.  63.  that  every  member  of  the  Court  in  general  may 
exact,  impose  or  require  the  keeping  of  the  peace,  whether 
requested  to  do  so  or  not,  in  the  following  form  :  I  exhort  you  on 
behalf  of  my  lords  and  of  the  city  to  keep  the  peace,  and  com- 
mand  you  to  observe  the  same  from  now  until  the  next  ensuing 
courtday,  during  the  whole  day;  and  this  upon  pain  of  civil  and 
criTninal  punishment  by  the  Court  of  justice.  And  whoever  was 
thus  enjoined  to  keep  the  peace,  was  obliged  to  go  at  once  to  his 
dwelling,  or  if  he  be  a  stranger,  to  his  inn,  and  not  to  leave  the 
same.  And  if  any  one  wished  to  put  another,  whom  he  could  not 
find  or  reach,  under  the  peace,  this  was  done  at  his  place  of 
abode,  or  over  his  door  and  to  his  neighbours  in  the  presence  of 
two  witnesses.  See  the  said  Costuym,en  of  Amsterdam,  cap.  12. 
and  of  South  Holland,  pag.  494.  See  likewise  the  land  laws  and 
customs  of  the  county  of  Zutphen,  tit.  4.  where  the  same  prac- 
tice prevails,  and  the  laws  and  customs  of  the  town  of  Deventer. 
part.  4.  tit.  2.  van  vrede  te  gebieden  en  te  houden. 

§  6.  But,  inasmuch  as  very  stringent  provisions  have  been 
made  in  Holland  with  regard  to  duelling,  and  mutual  challenges, 
and  whatever  may  give  the  least  occasion  thereto,  as  for  instance 
striking,  throwing,  scolding,  slandering,  &c.,  this  mode  of 
enjoining  and  observing  the  peace  has  been  rendered  unnecessary 
and  become  obsolete.  See  the  placaat  of  Prince  Maurice  against 
Duelling  of  the  year  1610 ;  and  of  the  States  of  Holland  against 
the  Students  of  the  University  of  the  town  of  Leyden  of  the  year 
1641 ;  and  the  last  placaat  of  the  States  of  Holland  of  20  March, 
1657.     See  also  the  Statutes  of  Zeeland,  cap.  4.  art.  18.  [d). 

(d)  Add.  Grot.  J.  B.  ac.  P.  lih.  2.  espece     de     crime,     est     de     punif 

c.  20.   §  8.  n.  7.   and.  Barbeiraoius.  I'aggresseur,    c' est-a-dire,    celui   qui 

ihid.  junct.  E.  van  Zurck.  in  codice,  a  donne  occasion  au  duel,  et  declarer 

pag.  m.  335.  et  seq.     The  observation  innocent  celui  qui,  sans  qu'il  y  eut 

of  Beccaria.  Traite  de  dSliis,  p.  117.  de  sa  faute,  s'est  vu  force  de  defendre 

on  this  subject  is  deserving  of  notice :  son   honneur,   dont   les   loix  ne   lui 

"II  n'est  pas  inutile  de  repeter  id  assuroient     pas     suffisamment      la 

ce    que   d'dutres    ont   icrit,    que    le  possession,  et  qui  a  ete  conirient  de 

meilleur  moyen  pour  prSvenir  cette  montrer  a  ses  conciioyens  qu'il  na 
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§  7.  The  punishment  for  an  offence  against  the  person,  by 
means  of  fighting  or  throwing,  is  more  severe,  and  extraor- 
dinary, if  accompanied  by  some  other  misdeed;  as  for  instance 
violence,  malice,  and  the  intention  to  deprive  another  of  his  life 
and  the  like  (e).  Thus  a  son,  who  has  struck  his  father  or 
mother,  or  has  injured  them  by  word  or  deed,  will  be  punished 
more  severely,  according  to  the  circumstances  and  at  discretion. 
I.  1.  §  2.  D.  de  obsequiis  parentibus  Sf  patron,  praestand. 
Especially  if  the  parents  themselves  complain  of  their  children, 
so  much  so  that  the  punishment  may  extend  to  corporal  punish- 
ment, and  even  to  death,  according  as  the  exigency  of  the  deed 
may  require.  See  Clar.  §  pn.  quaest.  38.  nuvi.  11.  vers.  ^ 
itaillam.  Aegid.  Boss,  practic.  criminal  tit.  de  injuriis,  num.  30. 
And  of  this  an  important  opinion  by  Mr.  J.  Moons  will  be  found 
in  the  Consult.  <§■  Advys.  Srd  (Rotterdam)  volume,  cons.  30.  And 
this  was  also  customary  according  to  the  Roman  law,  where  a 
servant  had  beaten  his  master  or  injured  him  by  'slanderous 
words.  But  as  the  slavery  and  servitude  of  the  Romans  are 
quite  unknown  among  us,  as  we  have  already  observed  in  Bk.  I. 
Ch.  2.  §  1.  the  same  is  not  followed  by  us  (/). 

craignoit  point  les  hommes."       The  out  word  or  reply,  shall  lose  his  right 

eminent     Grotius     is     likewise     of  hand ;   but  he  who  lies  in  wait  or 

opinion  that  we  must  consider  who  without  word  or  reply,   or  in  some 

gave  occasion  for  the  fight.        Vid.  other     improper     manner,     wounds 

Introd.  hh:  3.   ch.  33.   §  5 ;  and  al-  another,   forfeits  his  body,  or  shall 

though  this  seems  to  have  been  some-  otherwise  be  punished  at  discretion 

what  modified  by  the  placaat  of  22  according  to  the  circumstances  of  the 

ilfarcTi,  1657,  it  is  in  my  view  wrong,  case."     In    like    manner    by    these 

without    taking    the    circumstances  same   antient   Statutes   the   punish- 

into  consideration,  to  wish  to  deny  ment  is  increased   if  there  be  any 

to    the    Supreme    Government    the  public  violence ;  m  uer-bis  "  Ziem,  no 

granting  of  pardon,  at  least  so  far  as  one  shall  within  Damsluys,  or  any 

the  party  who  received  the  pxovoca-  other   place  within  this  town,    use 

tion  is  concerned.  any     knife     or     firearms     against 

(e)  That  this  has  been  observed  in  another,  on  pain  of  being  publicly ' 

our    local   laws    and    ordinances    is  and  corporally  punished ;   and  this 

clearly  shown  in  the  Ohservatien  ad  in  addition  to  the  banishment  and 

H.    Grot.    Introd.   to   Dutch   Jul  is-  fines    contained    in   the    ordinances 

prudence,  part  4.  ohs.  45.  and  espe-  already    made    on    the    subject    of 

cially    appe.ars    from    the     antient  fighting  and  drawing  the  knife." 
Statutes    of    this    town     cited    by  (/)  The  Statutes,  however,  of  my 

Duizentdaalders    ad    leges    Statuta  lords   the  magistrates  of  this  town 

consuetudinesque  Amsi.  pag.  111.  as  of  the  year  1642.     Randv.   p.   448. 

follows:     "Item,    he    who    attacks  clearly    show    that    servants,     who 

another  by  lying  in  ambush,  or  with-  either  themselves  or  through  others 
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§  8.  In  like  manner  they,  wlio  illtreat,  resist,  or  molest  any 
officers,  bailiffs,  messengers,  or  other  public  persons  in  the  matter 
of  their  duty  and  office,  are  also  punished  more  severely  according 
to  circumstances,  especially  if  this  is  done  to  any  one  holding  an 
honourable  office.     Cons.  ^  Advys.  Rotterdam,  ^rd  vol.  cons.  96. 

§  9.  With  respect  to  the  compensation  to  be  made  to  the 
person  wounded,  maimed,  or  injured,  although  no  one  is  under- 
stood to  be  the  master  of  his  own  limbs,  and  the  value  of  a  human 
body  cannot  be  estimated,  he  will  nevertheless  be  entitled  to 
compensation  for  the  surgeon's  expenses,  and  for  loss  and 
damage  sustained  during  his  illness,  and  also  for  prospective 
damage,  if  the  injury  be  permanent;  and  also  for  the  pain, 
suffering  and  disfigurement  of  the  body,  if  he  should  claim 
this,  at  discretion.  Grot.  Introd.  hh.  3.  ch.  34.  in  pr.  Groe- 
neweg.  de  legib.  ahrogat.  ad  I.  ult.  D.  de  his.  qui  effud.  vel. 
dejecer  (g). 


molest  their  masters  or  mistresses 
with  words  or  deeds,  without  any 
connivance,  are  placed  and  detained 
for  two  months  in  the  spinning-house 
or  house  of  correction,  according  to 
the  circuinstances  of  the  case.  This 
proves  that  an  offence  committed  by 
a  servant  against  the  person  of  his 
or  her  master  or  mistress  during  ser- 
vice is  not  generally  considered  to 
be  of  the  same  nature  as  an  ofEence 
committed  by  them  against  some  one 
else ;  which  might  otherwise  erro- 
neously be  inferred  from  the  state- 
ment of  the  Author  in  the  text. 

(g)  See  also  the  dbservat.  ad  H. 
Grot.  Introd.  vol.  3.  ohs.  96.  and 
Duizentdaalders,  I.  c.  We  may 
lastly  observe,  that  if  any  one  appre- 
hends personal  violence  on  account 
of  some  dispute  with  another,  it  used 
to  be  an  antient  custom,  in  this  town, 
for  such  an  one  to  go  to  the  honour- 
able the  chief  officer  and  two  alder- 
men, and  request  that  they  would 
enjoin  the  keeping  of  the  peace 
between  him  and  the  person  from 
whom  he  apprehended  violence  by 


reason  of  the  said  dispute :  hereupon 
a  personal  appearance  of  the  parties 
was  ordered,  and  in  case  of  non- 
appearance after  the  third  citation, 
an  arrest  was  decreed  against  the 
party  in  default.  Where  accordingly 
the  parties  were  enjoined  to  keep  the 
peace  and  they  refused  to  observe  it, 
the  fine  imposed  by  the  privilege  of 
Count  William  of  9.  Vecemb.  1342, 
had  to  be  paid ;  and  according  to 
the  privilege  of  Duke  Albrecht  of  the 
year  1387,  whoever  did  not  observe 
such  peace  forfeited  his  body  and  the 
half  of  his  goods ;  it  having  been, 
before  then,  provided  by  charter  of 
Count  William,  to  be  found  in  the 
Privilegien  of  Haarlem,  pag.  9 : 
"  Every  person  who  breaks  the  peace, 
shall  pay  the  Count  ten  pounds,  the 
wounded  man  ten  pounds,  or  he  shall 
lose  his  hand,  as  if  he  had  heen  con- 
demned before  two  schepenen  or 
more,"  Plwra  videre  licet  apud 
Wagevaar.  heschr.  van  Amst.  vol.  2. 
hk.  2.  p.  m.  111.  and  Duizentd. 
cap.  16. 
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CHAPTEE  XXXVI. 

OF  OFFENCES  AGAINST  NATURAL  LIBERTY. 
[GROT.   III.  35.] 


Sect. 

1.  Of    violence    and    its    punish- 

ment. 

2.  Rape. 


Sect. 

3.  Housebreaking. 

4.  Seduction  and  abduction. 


§  1.  By  reason,  of  natural  liberty  every  one  has  a  right 
that  another  shall  not  cause  him  any  injury  or  wrong.  I.  1. 
§  Inst,  de  injuriis,  I.  5.  Z),  eod. 

The  offences  whereby  any  one  suffers  injury,  or  is  wronged  in 
his  natural  liberty,  are  every  kind  of  violence  whereby  another 
is  injured. 

Violence  takes  place  either  with  weapons,  or  with  the  assist- 
ance of  others  and  without  weapons,  tot.  tit.  Dig.  de  vi  publica 
aut  privata. 

Rioters,  and  they  who  commit  public  violence,  are  generally 
punished  with  the  sword,  other  kinds  of  violence  are  punished  less 
severely.  But  in  as  much  as  the  same  is  seldom  or  never  com- 
mitted by  itself,  but  is  mostly  accompanied  by  some  other  crime, 
the  punishment  thereof,  according  to  the  gravity  of  the  accom- 
panying crime,  is  mostly  uncertain.  See  Damhoud.  prax.  crim. 
cap.  100.  nuTn.  8.  Perez,  ad  tit.  Cod.  leg.  Jul.  de  vi  in  fine. 
Consult.  8f  Advys.  vol.  1.  cons.  320,  in  fine.  Clar.  §  fin.  quaest. 
83.  num.  4.  And  this  offence  is  properly  considered  to  have  been 
committed  by  all  those  who  attack  another  with  violence  in  order 
to  rob  him  of  what  is  his,  whether  with  weapons  or  without 
weapons  in  or  on  a  road,  on  land  or  at  sea.  Such  offenders  are 
not  always  punished  with  the  sword  or  gallows,  but  are  often 
quartered  and  subjected  to  other  more  severe  punishments 
according  to  circumstances.  Gud.  de  jure  noviss.  lib.  5.  cap.  19. 
vers,  videamus  (a). 

(a)  That  all  kinds  of  violence  in  aooordiug  to  our  local  laws,  without 
the  streets  without  housebreaking,  intoxicaition  affording  any  excuse, 
ought  to  be  punished  with  death,      appears  inter  alia  from  the  placaai 
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§  2.  Rape  is  punished  with  the  neck  or  with  the  sword.  I.  1. 
§2.  de  extraord.  criminib.  I.  29.  §  ult.  ad  I.  Jul.  de  adult. 
Neostad.  Cur.  Holland,  decis.  47.  in  fine.  Damhoud  proa:,  crim. 
cap.  92.  num.  3.  Deuteron.  ca/p.  22.  vers.  25.  Zypae.  notit. 
jur.  Belff..  ad  leg.  Juliam.  de  adulter,  vers,  stupro.  And  the 
person  injured  has  a  right  to  compensation  according  to  circum- 
stances. Clar.  §  stuprum.  num.  3.  Papon,  lib.  22.  tit.  9.  art^  9. 
Damhoud.  d.  cap.  92.  num.  6.  Neostad.  suprem.  cur.  decis.  52. 
Sande.  lib.  2.  tit.  1.  defin.  10. 

The  ravishing  having  been  prevented  or  avoided,  he  who  has 
caused  violence  to  another  with  this  intent  (to  rape)  is  neverthe- 
less whipped  and  banished.  Sande.  lib.  5.  tit.  9.  defin.  11.  arg. 
I.  1.  D.  ad  I.  Corn,  de  Sicar.  [add.  Carpzov.  cap.  68.  §  19. — Te.] 
Other  kinds  of  copulation  or  deflowering,  without  violence,  are 
almost  altogether  left  unpunished  among  us.  arg.  c.  scienti.  27. 
Extr.  de  Reg.  Jur.  in  6.  Except  that  a  young  daughter,  having 
been  deflowered,  the  seducer  must  marry  her,  or  pay  a  money 
compensation  for  the  seduction,  according  to  the  circumstances 
of  both  parties.  See  Grot.  Introd.  hit.  3.  ch.  35.  §  8.  unless 
where  too  young  a  daughter  has  in  innocence  been  grossly  misled, 
or  a  guardian  or  other  person,  to  whose  custody  and  care  she  has 
been  entrusted,  has  seduced  her,  for  this  is  punishable  with 
whipping,  banishment  and  forfeiture  of  property;  see  Boss.  pram, 
crim.  tit.  de  cositu  damnat.  num.  67.  Damhoud.  prase,  crim. 
ca/p.  94.  n.  8.  9.*     Upon  which  ground  a  schoolmaster  within 

of  my  lords  the  States  of  Holland  &c.,  shall  immediately,  without  any 
and  West  Friesland,  15  Decemb.  connivance  or  dissimulation,  be 
1595,  and  renewed  18  Septemb.  punished  with  the  cord,  or  otherwise 
1597,  art.  11.  Or.  Plctbk.  ii&l.  1.  p.  more  severely  according  to  the  exi- 
484.  as  follows  :  "  But  so  far  as  re-  gency  of  the  case;  such  that  in  any 
gards  theft  accompanied  with  vio-  event  death  shall  follow  thereon." 
lence  or  housebreaking,  or  which  is  Dissimulation  in  this  matter  even  is 
qualified  as  already  mentioned,  we  punishable,  vid.  E.  van  Zurck  in 
have  ordained  and  appointed,  as  we  Cod.  tit.  Straatschenders,  §  6.  and 
ordain  and  appoint  hereby,  that  v.  d.  Schelling,  ibid. 
whoever  shall  be  found  to  have  *  [Van  Leeuwen  says  in  this  sec- 
committed  such  qualified  thefts  or  tion  that  copulation  with  consent  is 
robbery,  or  to  have  robbed  some  one  not  punishable  except  in  the  case  of 
of  his  property,  whether  on  the  a  girl  who  is  too  young,  but  he  does 
public  roads,  in  a.  house,  or  any  not  mention  any  limit  as  to  the  age 
other  place;  Item,,  whoever  shall  be  of  the  girl.  Carpzovius  (cap.  68. 
found  to  have  deprived  another  of  his  §  20-21.  edit.  Bogendorp)  holds  that 
property  by  breaking  into  his  house,  if  the  girl  be  under  seven  years. 
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Haarlem,  who  had  deflowered  one  of  his  female  pupils,  was 
whipped  and  banished,  according  to  the  testimony  of  Groeneweg. 
ad,  tit.  Cod.  si  quis  earn  cujus  tutor,  fuer.  corrupt,  and  at  Leyden 
in  July  1655,  William  Pas,  being  a  married  man,  was,  in  addi- 
tion to  the  ordinary  penalty  and  punishment  for  adultery, 
banished  out  of  the  town  ;for  some  years,  because  he  had 
deflowered  a  shop-girl  in  his  house  (6). 

§  3.  He  who  commits  open  housebreaking  is  punished  with  the 
cord,  as  will  be  pointed  out  more  fully  later  on  (c). 

§  4.  He  who  carries  off  a  daughter  with  violence  is  guilty  of 
death.- L  unic.  cod.  de  raptu  virgin.  Papon,  lib.  22.  tit.  6.  art.  8. 
But  if  it  be  done  with  her  consent  and  wish,  it  is  not  punishable.* 
cap.  penult,  extr.  de  ra/ptor.  cap.  49.  caus.  27.  quaest.  2.  cap.  95. 
nuTn.lS.  cap.  5.  caus.  36.  qwaest.  2.  arg.  I.  3.  §  5.  de  lib.  hoin. 
exhih.  cap.  scienti  27.  Sf  ibi.  Din.  &  Pecc.  de  Reg.  Jur.  in  6. 
Hyppol.  de  Marsil.  cons.  61.  nuTn.  21.  Sf  seq.  Bajard.  in  ad  dit. 
ad  Clar.  §  raptus.  nuTn.  16.  ^  seqq.  Zanch.  de  Tnatrimon.  lib.  7. 
disputat.  12.  nuTn.  10.  Mascard.  de  probat.  conclus.  1260.  num. 
28.  Eitterhuis.  de  differ,  jur.  lib.  6.  cap.  5.  vers,  deinde. 
Gomes,  ad  I.  tauri.  80.  numi.  44.  Consult.  8f  Advys.  part.  2.  cons. 
^193.     Damhoud.  prax.  crim.  cap.  95.  num.  18.     Anthon.  Matth. 

inasmuch  as  she  is  incapable  of  of  the  Union  of  S.  Africa,  casual  in- 
giving  consent,  the  crime  is  to  be  teroourse  with  a  girl  under  16  is 
considered  as  if  committed  by  vio-  punished  with  imprisonment  with 
lence,  and  therefore  punishable  with  hard  labour,  and  with  or  without 
death-.  But  if  the  girl  be  over  seven  lashes,  and  with  or  without  fine. — 
and  under  twelve  years,  having  con-  Tk.] 

nection  with  her  with  her  consent  is  (b)  Plura  habet  cl.  Voet  ad  Dig. 

punished  with  whipping  and  banish-  tit.  ad  leg.  Jul.  adult,  n.  2.  et  seq. 

ment  only.       By   the  Dutch   penal  [c/.  Moorman,  hk.  2.  ch.  16.  §  6. — 

code  A.D.  1881,  art.  244.  245.  he  who  Tk.] 

has  carnal  knowledge  of  a  girl  under  (c)  See  ante,  note  (a)  [and  post, 

twelve  years  of  age  is  punished  with  ch.  38]. 

imprisonment  not  exceeding  twelve  *  [This  must  be  understood  of  a 

years  ;  and  he  who  has  carnal  know-  young  woman  who  is  of  age.     If  the 

ledge  of  a  girl  over  twelve  but  under  daughter  be  a  minor  (i.e.  in  the  Cape 

sixteen    years,    with    imprisonment  Colony  and  Transvaal  under  twenty- 

not   exceeding    eight    years.     By    a  one   years    of    age)    the    abduction, 

recent  act  of  Parliament  in  England  although  with  her  consent,  is  punish- 

it  is  felony  to  have  intercourse  with  able  as  a  crime,  where  she  is  removed 

a  girl  under  thirteen  years  of  age,  without  the  consent  of  her  parents 

and  a  misdemeanour  if  the  girl  be  or  guardian.     Cf.  Moorman,  hk.  2. 

between    the    ages    of   thir-teen    and  ch.  17.  §  1.      The  Queen  vs.  Schut.  1. 

sixteen  years.    By  Act  No.  3.  1916.  Buch.  App.  Ca.  37. — Te.] 
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de  criminih.  lib.  48.  tit.  4.  c.  2.  num.  12.     Keuren  of  Zeeland, 
cap.  4.  art.  6. 

Wherefore,  they  who  have  afforded  any  help  or  assistance 
towards  the  abduction  are  punished  with  the  same  punishment. 
d.  I.  ult.  §  2.  verh.  vel  quicunque  opem.  Cod.  de  raptu  virginum. 
In  like  manner,  they  also  are  punishable,  who  have  counselled  or 
promoted  the  abduction,  but  mostly  with  a  smaller  and  lighter 
punishment,  arg.  Novell.  Leon.  53.  in  verb,  et  si  nan  nuptae. 
Of  this  a  notable  instance  occurred  among  us  in  the  well-known 
abduction  of  Catherine  d'Orleans  by  Hans  Diederik  de  Mor- 
tangie,  which  took  place  at  the  Hague  in  April  1664,  against 
whom  extraordinary  proclamations,  directed  to  all  princes  and 
sovereigns,  were  issued  for  the  apprehension  of  his  person  under 
a  reward  of  two  thousand  Rixdollars,  and  the  persons  of  his 
accomplices  under  a  reward  of  two  hundred  Eixdollars;  and  he, 
having  escaped  from  Kuylenburg  (through  the  assistance  of  the 
Lord  of  Langerak,  who  was  on  that  account  on  the  20.  May, 
1664,  deprived  of  his  estate  and  captaincy  of  the  horse,  and 
banished  for  five  years  from  Holland  and  West-Friesland)  and 
being  again  arrested  at  Bremen,  escaped  in  an  unexpected 
manner  at  or  about  the  time  he  was  to  be  delivered  over ;  but  his 
servant,  who  was  an  accomplice,  was  on  the  13th  May,  1664, 
condemned  by  the  Court  of  Holland  to  be  hanged,  which  sen- 
tence was  executed  the  same  day ;  and  the  coachman,  on  account 
of  his  ignorance  of  the  law  and  other  extenuating  circumstances 
that  he  had  been  forced  to  it,  was  tied  to  a  post  and  whipped, 
and  besides  confiscation  of  property  was  banished  from  the 
country  {d). 

The  daughter  who  has  been  carried  off  may  indeed  marry  the 
abductor,  cap.  ult.  extr.  de  raptorib.  Rittersh.  de  different.  Jut. 
lib.  1.  cap.  21.  Anth.  Matth.  de  criminib.  lib.  48.  tit.  4.  cap.  2. 
nunrn.  16.  But  whether  the  crime  is  thereby  extinguished  is  not 
certain.  See  Groeneweg.  ad  I.  unic.  §  1.  ^  2.  Cod.  de  raptu 
virgin.* 

[And  at  the  commencement  of  the  17th  century  the  servant, 
who   wished   to   aid    in   the   abduction   of  .   .  .  Huguetan   and 


(d)  Of.  omnino  cl.  Voet.  ad  tit.  D.  *  [Of.  Carpzov.  edit.  Eogendorp, 

ad  leg.  Jul.  de  vi  puhlica,  num.  4.      cap.  62.  §  17.  v.  d.  Keessel,  Th.  72. — 
ei  seq.  Tb.] 
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remove  her  to  France,  althougli  it  tad  not  yet  teen  undertaken 
and  arrived  ad  actum  proxiTnum,  was  sentenced  to  be  tanged 
by  tte  Court  of  Holland,  wtile  an  officer  in  tte  Frenct  service 
was,  for  tte  same  reason,  beteaded.] 

Incendiaries,  and  ttose  wto  wilfully  'break  open  public  dikes 
and  dams,  are  likewise  considered  to  tave  offended  against  the 
Supreme  Grovernment  and  tte  common  weal,  and  are  accord- 
ingly punisted  more  severely,  as  will  be  pointed  out  below  in 
Ctapter  XXXVIII. 
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CHAPTEE  XXXVII. 

OF  CRIME  AGAINST  HONOUR  AND  REPUTATION. 
[GROT.  III.  36.] 


Sect. 
1. 


Of   defamation.        How   com- 
pensated. 

2.  Of  infamous  Hbel. 

3.  Within  what  time  the  action 

for  injury  is  prescribed. 

4.  Of  injury. 

5.  Of  rape. 

6.  Of    seduction.      How  compen- 

sated and  proved. 


Sect. 
7  and  8.     Of  adultery,  when  com- 
mitted and  how  punished. 
9.  Of  incest. 

10.  Of  sodomy,  or  improper  or  un- 

natural copulation. 

11.  Of  public  prostitution.     How 

punished. 

12.  Of  concubinage. 


Next  to  life  nothing  is  more  precious  than  one's  honour  and 
the  good  opinion  which  others  have  of  us.  Herein  we  are  often 
injured  by  another,  either  by  words  or  deeds. 

§  1.  By  words,  whenever  verbally  or  in  writing,  in  our 
presence  or  absence,  secretly  or  publicly,  something  is  published 
whereby  our  reputation  is  injured  or  assailed.  I.  1.  §  1.  I.  5.  §  9. 
I.  15.  §  2.  3.  D.  de  injur  (a).  This  is  called  defamation,  and  is 
commonly  compensated  by  an  amende  honourable  and  profitable, 
that  is  honourable  and  profitable  reparation. 


(a)  The  Author  is  here  confound- 
ing two  things,  [c/.  §  4. — Tb.]  In- 
jury (Hoon)  is  properly  all  manner 
of  insult,  contempt,  or  hurt,  levelled 
intentionally  at  another  personally. 
Conf.  A.  Vinn.  ad  tit.  I.  de  injuriis; 
whereas  defamation  (laster),  on  the 
other  hand,  embraces  an  improper 
imputation  made  openly  in  presence 
of  others.  Both  of  these  are  accord- 
ingly distinguished  from  a  third 
offence  of  a  similar  kind,  to  wit, 
backbiting  (aehterklap) ,■ -which  con- 
sists in  the  telling  or  spreading  of 


calumny  or  injury  of  another's 
honour  or  reputation ;  and  this  last 
is  the  most  dangerous,  for  it  takes 
place  in  the  absence  of  the  injured 
party  and  renders  him  unable  at 
once  to  maintain  his  good  name ;  and 
this  last  must  by  no  means  be  con- 
sidered free  from  punishment,  as  if 
not  constituting  an  actual  injuria, 
since  the  jurists  are  wont  to  use  the 
term  injuria  generaliter,  as  applying 
to  everything  which  tends  to  pre- 
judice another's  right,  vid.  text. 
Inst.  tit.  de  injur. 
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Honourable :  that  is  that  the  slanderer  acknowledges  his  fault, 
prays  God  and  justice  for  mercy,  and  declares  that  the  individual 
whom  he  has  slandered  is  known  to  him  as  none  other  than  a 
person  of  complete  honour  and  virtue.  Zypae.  notit.  jur.  Belg. 
tit.  de  Injuriis.  Papon,  lib.  8.  tit.  3.  art.  18.  Papegay,  f.  94. 
8)  seq. 

Profitable :  consisting  herein,  that  the  party  slandered  names  a 
sum  of  money  coupled  with  an  oath  that  he  would  not  suffer 
such  slander  or  injury  for  the  said  or  even  a  greater  sum  of 
money.      §  7.  Instit.  de  injuriis,  DD.  allegat. 

Which  sum  is  mostly  asked  for  and  on  behalf  of  the  poor,  or 
is  otherwise,  in  the  discretion  of  the  judge,  awarded  to  the  poor. 
So  that  in  an  action  of  injury  or  defamation,  the  sheriff  or  the 
State  has  no  special  right  to  prosecute  the  same  criminally, 
unless  it  be  an  extraordinary  case  of  defamation,  affecting  the 
common  weal  in  its  results,  for  which  the  punishment  of  banish- 
ment or  other  severe  punishment  may  be  passed  (&).  See  Joan  a 
Sande.  lib.  5.  tit.  8.  defin.  5.  Carpzov.  defin.  forens.  fart.  4. 
constit.  42.  defin.  2.  In  some  places,  however,  the  sheriff  has 
also  authority  to  punish  common  slander  with  a  certain  small 
fine;  as  for  instance  in  Rhineland  with  a  fine  of  ten  guilders. 
Costuymen  of  Rhineland,  art.  14.  [But  it  is  not  forbidden  to 
give  back  verbal  injury  for  verbal  injury  by  way  of  retort,  nor 
will  any  action  arise  for  one  or  other  of  the  parties,  for  such 
words  of  abuse  are  considered  to  have  been  compensated  and 
satisfied.     Barboz.  Loci  comm.  I.  9.  ca-p.  62.  §  8.]* 

(b)  Of  this  nature  certainly   are  though  the  same  he  true,  except  when 

all  actual  injuries,  e.g.  actual  bat-  such  statement  is  made  to  the  autho- 

tery  or  blows  inflicted  upon  another  rities  for  the  purpose  of  punishing 

wilfully  and  without  reason,  enter-  crime."     Schorer,  in  his  note  to  this 

ing  another's  house  without  his  per-  passage,    approves   the    doctrine   of 

mission   and  the  like,   which  in  so  Grotius.     Voet.  47.  10.  9.  holds  that 

far  are  clearly  included  within  the  the  truth  is  no  answer  except  where 

terms  of   offences   against  anyone's  the  words  were  spoken  or  written  in 

person  or  liberty.  the  interest  of  the  state.     Grcene- 

*  [C/.    Voet.   4.   3.    8  :    Powel  vs.  wegen,  ad  Big.  47.  10.  18.  says  that 

Price,  1.  Menz.  500.  Hershensohn  vs.  the  truth  of  the  slander  or  libel  ex- 

Cohen,    1.     Kotz6's    Rep.     p.     255.  cuses  from  the  duty  of  making  an 

But  can  a  defendant  plead  the  truth  apology,  but  not  of  paying  damages, 

of  the  libel  or  slander  in  answer  to  Van    der    Keessel,    however,    is    of 

an  action  for  defamation  ?     Grotius,  opinion  that  the  truth  of  the  words 

3.  36.  §  2.  lays  down  that  an  action  spoken  ought  to  be  received  as   an 

will     lie     for     defamation,     "  even  answer    to    the    action,     upon     the 
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§  2.  Against  infamous  libels,  that  is  writings  depriving  a  per- 
son of  his  reputation,  several  placaats  have  at  different  times 
been  published;  the  last  of  which,  dd.  7.  July,  1615;  22.  Dec. 
1618;  16.  Jan.  1621;  and  4.  May,  1624,  imposed  a  fine  of  100 
guilders  for  the  first  offence,  and  for  the  second  time  double  the 
fine  and  corporal  punishment  (c). 

§  3.  The  right  of  action  arising  from  defamation  or  injury 
is  lost  by  silence  for  a  year.  lib.  5.  Cod.  de  injur.  [Neostad. 
Cur.  Holl.  dec.  27.]  But  this  is  to  be  understood  only  of  defa- 
mation or  injury  which  is  caused  by  words,*  but  not  by  deeds, 
as  for  instance,  beating  with  the  fist,  or  other  similar  acts,  which 
are  not  prescribed  until  after  the  lapse  of  thirty  years.  Cur.  Holl. 
decis.  13.  Sande.  lib.  5.  tit.  8.  defin.  3.  Mysing.  cent.  1.  obs. 
84.  8f  cent.  5.  obs.  77. 


authority  of  the  Digest,  47.  10.  I.  18. 
unless  an  uninterrupted  custom  to 
the  contrary  can  be  proved  at  any 
particular  place.  In  the  passage  of 
the  Digest,  just  referred  to,  Paulus 
says,  "  That  he  who  has  defamed  a 
guilty  person  should  on  that  ac- 
count be  punished,  is  not  fair  or 
reasonable ;  for  it  is  useful  and  ex- 
pedient that  the  sins  of  the  wicked 
be  known."  But  see  Gail  hereon, 
2.  ohs.  99.  In  'Botha  vs.  Brink,  3. 
Roscoe's  Rep.  30,  the  Supreme  Court 
of  the  Cape  of  Good  Hope  held  that 
the  defendant  could  not  rely  on  the 
truth  of  the  allegation,  that  the 
plaintifi  had  been  brought  up  for 
rape,  unless  it  appeared  from  the 
declaration,  or  the  evidence,  that 
some  good  purpose,  such  as  the  ends 
of  justice,  would  be  served.  See 
also  per  Our.  Machay  vs.  Philip, 
1  Menz.  Rep.  463.  and  per  Menzies, 
J.,  in  Sparks  vs.  Hart,  3  Menz.  5. 
It  may  be  matter  of  opinion,  whether 
it  would  not  have  been  more  correct 
to  hold  with  Paulus  and  v.  d. 
Keessel  that  the  truth  of  the  libel 
or  slander  is  an  answer  to  the 
charge.  Such  is  the  English  law  on 
the  point:  "  The  truth  (says  Little- 
dale,  J.)  is  an  answer  to  the  aotion, 


not  because  it  negatives  the  charge 
of  malice,  but  because  it  shews  that 
the  plaintiff  is  not  entitled  to  re- 
cover damages.  For  the  law  will 
not  permit  a  man  to  recover  damages 
in  respect  of  an  injury  to  a  char- 
acter which  he  either  does  not  or 
ought  not  to  possess."  McPherson 
vs.  Baniells,  10  B.  &  C.  272.  By 
the  Statute  6  &  7  Viot.  c.  96.  §  6. 
the  defendant  to  an  indictment  for 
libel  may  plead  the  truth,  which 
shall  not,  however,  amount  to  a  de- 
fence, unless  it  was  for  the  public 
benefit  that  the  matters  charged 
should  be  published. — Te.  ] 

(c)  Vid.  Vinn.  in  Comm.  ad  I.  p. 
763.  and  van  Zurck  in  Cod.  p.  m. 
840.  et  seq.  (p.  848.  edit,  van  der 
Schelling). 

*[By  words,  i.e.  whether  spoken 
or  written,  vid.  §  1.  of  the  text. 
See  further  Voet.  47.  10.  21.  Groene- 
weg.  ad  Grot.  Introd.  hk.  3.  ch.  35. 
§  3 :  Supr.  cur.  Transvaal.  Decis. 
in  "  Beukes  vs.  Coetzee  &  Jouhert," 
anno  1883.  See  further  on  the  sub- 
ject of  defamation,  Moorman,  hk.  2. 
c^i.  19.  and  M.  de  Villiers.  The  Bo- 
man  and  Boman-Vutch  Law  of  In- 
jury.— Tb.  ] 
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§  4.  An  offence  against  honour  and  reputation,  caused  by 
deeds  and  acts  (otherwise  termed  Hoon)  is  every  deed  whereby 
another  is  injured  in  his  honour  and  reputation.  This  happens 
in  a  variety  of  ways,  the  most  important  of  which  are  where  the 
body  and  members  are  dishonoured,  as  for  instance,  the  rape  of 
women,  seduct:^on,  adultery,  incest,  unnatural  copulation,  and 
whatever  is  included  thereunder,  of  which  we  will  treat  in 
particular. 

§  5.  Rape  is  the  violating  and  dishonouring  of  a  woman, 
forcibly  and  against  her  will,  which,  as  we  have  already  men- 
tioned in  the  previous  chapter,  is  punished  with  the  neck  and 
compensation  to  the  person  violated,  according  to  the  circum- 
stances of  both.* 

§  6.  But  he  who  deflowers  or  seduces  a  young  girl  without 
violence,  is  not  liable  to  anything  beyond  marriage  with  her,  or 
to  pay  her  a  money  compensation,  at  his  option,  according  to  the 
circumstances  of  both  parties,  and  at  most  so  much  as  the  girl, 
by  reason  of  the  seduction,  would  require  by  way  of  marriage 
property  or  portion  in  order  to  enable  her  to  marry  her  equal. 
arg.  I.  60.  69.  §  4.  5.  D.  de  jure  dot.  Exod.  22.  vers.  16.  It. 
Deuteron.  22.  vers.  28.  29.  cap.  1.  8f  2.  emtr.  de  adulter.  Surd. 
de  alirrient.  tit.  1.  quaest.  10.  nuTn.  20.  Christin.  ad  leg.  Mech- 
lin, tit.  18.  art.  6.  num..  8.  See  Clar.  §  stwpruTn.  num.  3. 
Fapon.  lih.  22.  tit.  9.  art.  9.  Damhond.  ca-p.  92.  nurn.  6.  Neo- 
stad.  swpr.  decis.  52.  Sande.  lih.  2.  tit.  1.  def.  10.  And  so  it 
was  decided  by  the  court  of  Holland  in  the  case  of  EUert  Oom, 
respondent,  contra  Miss  Gertrude  Schepels,  10.  May,  1636.  Tf 
she  be  enceinte  he  must  pay  the  lying-in  expenses.  Christin.  ad 
lag.  Mechlin,  tit.  18.  art.  6.  n.  3.  But  the  child  must  be  sup- 
ported by  both  (parents)  at  their  common  expense,  except  where 
one  of  them  has  no  means  or  cannot  pay. 

As  to  the  manner  of  computing  the  compensation,  see  Menoch. 
de  arhitrar.  jud.  cas.  288.  num.  16.  in  fin.  ^  seq.     Covarruv.  de 

*  [A  boy  under  14  years   is  con-  adopts   the   first  view.     An  indict- 

sidf^red    incapable    of     committing  ment  charging  rape  will  sustain   a 

rape.  arg.  Dig.  48.  5.  36.  Vinnius  ad  conviction      of      common      assault. 

Inst.  4.  1.  18.  n.  3.  Matthaeus,  how-  Queen    vs.    Andries    Pieter,    Buch. 

ever,    seems    to    think    that    a    boy  Rep.  1873,  p.  25.  or  of  assault  with 

under  14  may  be  guilty  of  rape.     Be  intent  to  commit  rape. — Tb.  ] 
Grim.  prol.  2.  4.       The  modern  law 
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sponsal.  fart.  2.  ca-p.  6.  num.  19.  Lessius.  de  Justitia  ^  jure.  lib. 
2.  cap.  10.  dubit.  2.  nuyn.  11.  [But  the  action  for  defloration  and 
lying-in  expenses  is  prescribed  in  five  years  {d).  Cons.  Bat.  vol.  1. 
cons.  148. J  But  a  woman  is  not  believed  when  she  states  that 
she  has  been  seduced  by  some  one,  even  although  she  says  it  dur- 
ing the  pains  of  childbirth,  if  the  man  denies  it;  [Grot.  3.  35. 
n.  22.  8f  seq.]  Tessaur.  decis.  Pedemont.  3.  concl.  437.  lib. 
ult.  Boer,  decis.  299.  Consult.  8f  Advys.  vol.  3.  (^Amsterdam), 
cons.  156.  provided  he  is  prepared  to  clear  himself  by  an  oath, 
and  to  declare  that  he  has  never  had  connection  with  her.  Sande. 
lib.  1.  tit.  13.  defin.  2.  Christin.  ad  leg.  Mechlin,  tit.  18.  art.  5. 
Costuym.  of  Antwerp,  tit.  45.  art.  5.  Gail.  lib.  2.  observ.  97. 
n.  12.  Faber.  ad  tit.  Cod.  de  Adult,  defin.  6.  [^Adde.  Bell.  Jur. 
p.  4.  seq. — Tr.J  More  especially  is  this  so,  where  she  has  not 
sworn  that  the  child  is  his,  as  has  several  times  been  decided  by 
the  Court;  but  if  he  confesses  to  the  connection  the  woman  will 
be  believed  in  pointing  out  the  father.*  Christin.  d.  tit.  18. 
art.  4.  even  although  he  merely  confesses  to  have  lain  with  her  a 
month  or  year  before  delivery,  d.  art.  4.t  And  it  has  frequently 
been  held  by  the  Court  and  Supreme  Court  of  Holland,  that  a 

(d)  In  the  case   of   rape  Grotius  to  rape,  for  the  perpetrator  of  such 

says,   Introd.   hk.  3.   ch.  35.   n.  14,  an  act  generally  keeps  himself  out 

that  the  civil  action  must  be  com-  of  the  way  for  at  least  a  year, 

menced   within  six  weeks  after  the  *  [That  is  if  there  be  nothing  to 

offence,    or    after    the    woman    gets  discredit   the   oath  of   the   woman, 

about  again,  which  Groenewegen  has  Thus,  where  the  defendant  admitted 

fortified  by  reference  to  several  local  having    had    intercourse    with    the 

laws;  but  as  the  jurists  in  the  Begis.  plaintiff,  but  the  latter  had  sworn 

ohservat.  fart.  1.  dbs.  95.  have  right-  falsely  in  stating  she  was  a  virgin  at 

ly  observed,  with  no  law  of  this  pro-  the  time  of  the  alleged  seduction,  the 

vince  (Holland) ;  wherefore  in  such  Court  held  that  her  selection  of  the 

a  case  we  must  refer  to  the  Roman  defendant  as  the  father  of  her  child 

Law   [c/.    V.    d.   Keessel.    Th.    17. —  could  not  be  accepted.    Smitsdorf  vs. 

Tb.],    and    accordingly    adopt    the  Home,   Rosooe's  Rep.   p.   32. — Te.] 

ordinary  prescription  for  an  action  +  [This  last  statement  in  the  text 

for  compensation  and  none  other,  as  cannot    be    regarded    as    sound    or 

mentioned  by  the  same  Groenewegen,  correct.        See    Heerma    van    Voss. 

d.  I.  add.  Voet.  ad  Fandect.  tit.  ad  Defloratie   en   onderzoek   naar    het 

leg.  Jul.  n.  2.  in  fin.  who  seems  to  Vaderschap     in     het     oud     Vader- 

admit  the  prescription  of  one  year  landsch    Begt.     p.    145.     ff.     citing 

for  the  civil  action  ;  but  wrongly  so,  inter  alios  HoU.  Cens.  vol.  1.  cons, 

since  such  prescription  only  extends  226.  p.  375.     Brouwer  de  Jur.  Con. 

to  acts  committed   against  anyone's  lib.  1.   cap.  26.   n.   52.   Voet.   48.   5. 

good  name  and  reputation  and  not  6. — Tb.] 
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young  or  unmarried  man  being  prepared  to  declare  on  oath  that 
he  has  not  deflowered  or  seduced  the  girl,  and  she  on  the  other 
hand  being  ready  to  take  an  oath  to  the  contrary,  the  declaration 
of  the  man  properly  made  is  to  be  preferred  to  that  of  the  girl : 
according  to  the  testimony  of  J.  Yermeren  and  J.  Goes  in  the 
Consult.  ^  Advys.  vol.  3  (RotterdaTn) ,  cons.  87;  which  is  especi- 
ally the  case  where  a  woman  says  that  she  is  pregnant  by  a 
married  man.     Anton.  Fab.  ad  Cod.  tit.  de  testihus.  dejin.  49  (e). 

If  any  one  should  boast  that  he  has  lain  with  a  girl,  simply 
for  the  purpose  of  injuring  her  thereby,  he  will  in  addition  to 
making  a  compensation  for  the  injury,  be  punished  at  discretion 
of  the  judge.     Sande.  lih.  5.  tit.  8.  defin.  5. 

§  7.  Adultery  is  the  dishonouring  of  another's  spouse  (/), 
which  happens  whenever  a  married  woman  has  connection  with 
another  out  of  matrimony,  whether  it  be  with  a  married  or 
unmarried  man;  but  a  man,  according  to  the  written  laws, 
commits  adultery  only  with  a  married  woman.  I.  6.  §  1.  I.  34.  §  1. 
D.  de  adult.  ^-  I.  101.  I.  225.  D.  de  verb,  signif.  but  the  law  of 


(e)  Add.  Ampl.  (Oroeneweg.)  & 
Schorer  in  notis  ad  manuduct.  H. 
Grot,  ad  d.  I.  et  cl.  Voet  d.  t.  n.  4. 

(/)  The  Author  in  his  description 
of  adultery  follows  the  Mosaic  law, 
according  to  which  the  carnal  know- 
ledge of  an  unmarried  woman  by  a 
married  man  is  merely  called  forni- 
cation. See  Leviticus  xx.  10 ;  but 
it  is  better  to  follow  the  law  of 
nature,  according  to  which  adultery 
is  sexual  intercourse  by  a  married 
person  (whether  husband  or  wife) 
with  another,  whether  married  or 
single;  the  former  of  these,  that  is, 
where  both  parties  are  married,  is 
called  duplex  adulterium,  double 
adultery.  To  add  to  this  with  the 
celebrated  Wolfius.  Inst.  J.  N. 
§  859.  altera  conjuge  inscio,  vel 
invito,  seems  contrary  to  the  grounds 
of  Christian  ethics.  It  is  much  to 
be  regretted  that  in  this  matter  the 
Mosaic  law  should  be  referred  to 
and  not  seldom  adopted,  as  a  guide, 
and-therefore,  according  to  Numhers 
V.  12-20.  regard  be  had  to  the  effusio 


seminis,  see  Michaelis,  M.  B.  §  259. 
which  not  having  taken  place,  it  is 
considered  that  no  adultery  has  been 
committed ;  for  not  only  is  the  p]?oof 
thereof  without  an  actual  inspection 
of  the  guilty  parties  most  difficult ; 
but  I  would  also  put  it  to  every 
right-thinking  person,  whether  the 
indecent  exposure,  and  the  act  it- 
self aisque  effu^ione  seminis  is  not 
a  violation  of  the  essential  requisites 
of  the  marriage  union  ?  See  my  dis- 
course on  the  dissolution  of  mar- 
riage, cap.  1.  in  fin.  And  ought  it 
not  among  us  to  be  the  more  readily 
so  considered,  and  the  divorce 
in  that  case  granted,  since  the 
punishment  of  death,  decreed  by  the 
Mosaic  and  Roman  laws  in  case  of 
adultery,  is  on  account  of  monogamy 
and  the  number  of  seafaring  men  in- 
applicable with  us;  and  since  this 
offence  may  even  for  weighty  reasons 
be  privately  compounded  ?  See 
Besolution  of  the  States  of  Holland, 
Gr.  Plctbk.  vol.  7.  fol.  961. 
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God  and  the  Canon  law  make  no  distinction  in  the  case  of  the  man. 
Matth.  5.  27.  ^  19.  9.  Marc.  10.  11.  Canon,  nemo.  4.  cans.  31. 
quaest.  4.  canon,  non  mcechaberis.  16.  canon  praecepit.  19.  cans. 
32.  quaest.  5.  which  is  followed  among  us.  Adultery  was 
punished  with  death  by  the  Roman  law.  Z.  30.  in  fin.  Cod.  ad  I. 
Jul.  de  adulter.  I.  18.  Cod.  de  Transact.  §  4.  Instit.  de  publ.  jud. 
which  is  still  observed  in  Germany;  but  with  us  it  is  punished 
with  infamy,  banishment,  and  a  pecuniary  fine  in  the  following 
manner.  [Cens.  For.  5.  37.]* 

§  8.  If  a  married  man  be  found  in  adultery,  either  with  a 
married  or  unmarried  woman;  or  an  unmarried  man  with  a 
married  woman;  he  is  declared  infamous  and  a  perjurer  indeed, 
forfeits  his  office  and  position,  if  he  have  any,  and  is  rendered 
unfit  to  fill  any  position  or  office  in  the  country  or  towns.  And 
if  the  adultery  has  been  committed  by  a  married  man  with  a 
married  woman,  they  will  in  addition  be  both  of  them  banished 
from  the  country  for  fifty  years;  but  if  the  adultery  be  com- 
mitted by  a  married  man  with  an  unmarried  woman,  the  man 
will,  besides  the  loss  of  his  office,  forfeit  a  fine  of  100  guilders  for 
the  first  time,  and  for  the  second  time  (be  sentenced)  to  banish- 
ment for  fifty  years  and  a  fine  of  200  guilders.  [And,  according 
to  the  placaat  mentioned  below,  further  forfeit  each  of  them 
1,000  guilders.  These  fines  have  been  quadrupled  by  the  Placaat 
of  11.  September,  1677. J  And  the  unmarried  woman  will  be 
confined  on  bread  and  water  a  period  of  fourteen  days  for  the  first 
ofEence,  and  banished  for  fifty  years  for  a  second  offence.  And  if 
an  unmarried  man  commit  adultery  with  a  married  woman,  he 
likewise  will  be  confined  for  fourteen  days  upon  bread  and  water, 
and  forfeit  besides  a  fine  of  100  guilders  for  the  first  time, 
and  incur  perpetual  banishment  on  the  second  occasion.       In 

*  [In  South  Africa  adultery  is  no  who  have  committed  adultery  to- 
longer  considered  to  be  a  crime.  The  gether.  But  this  decision,  with 
husband  has,  however,  an  action  for  great  respect,  appears  to  rest  on  a 
damages  against  the  adulterer  of  his  wrong  foundation.  See  vol.  1. 
wife.  Cf.  Grot.  3.  35.  9.  It  has  Appendix  p.  495.  ff.  By  the  Dutch 
also  been  held  by  the  Appellate  penal  Code  adultery  is  punished 
Division  (by  a,  majority  of  three  with  imprisonment  not  exceeding 
against  two :  Hememan's  Bxecutor  six  months,  but  only  upon  complaint 
V.  Seineman)  that,  a«  adultery  is  no  of  the  injured  spouse.  Wetboek 
longer  regarded  as  a  crime,  there  van  Strafrecht.  a.  d.  1881.  art.  241. 
exists  no  legal  impediment  to  a  mar-  — Te.  ] 
riage  between  a  man  and  a  woman 
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addition  to  which  the  injured  party,  whethei^  husband  or  wife, 
retains  his  right  against  the  adulterer,  for  a  dissolution  of  the 
marriage,  as  well  as  otherwise  for  compensation  and  reparation, 
according  to  law.  Polityhe  Ordonantie,  art.  15,  16.  17.  18.  and 
of  Zeeland,  art.  30.  which  principally  consists  herein,  that  the 
adulterer  forfeits  to  the  injured  party  everything,  which  accord- 
ing to  the  common  law,  or  by  antenuptial  contract  or  otherwise, 
would  have  been  acquired  by  him  out  of  the  property  of  his 
spouse.*  Politic  Ordon.  art.  18.  in  verb.  Andersints  na  Rechten. 
junct.  Novell.  117.  caf.  8.  §  2.  ^  cap.  9.  §  4.  CostuyTn.  of  Ant- 
werp, cap.  41.  art.  29.  30.  31.  32.  Damh.  prax.  criminal,  cap. 
89.  num.  28.  Christin.  ad  leg.  Mechlin,  tit.  2.  art.  13.  num.  11. 
13.  Couvarr.  de  sponsal.  part.  2.  cap.  17.  §  6.  num.  1.  4. 
Papon,  lib,  22.  tit.  9.  art.  1.  in  fin.  As  was  also  understood  by 
ihe  Court  of  Holland  in  the  case  of  Albregt  Wierd  contra  Anna 
Pieters,  19.  February,  1609  [^vid.  supr.  cap.  24.  nmn.  10.  Sf  lib.  1. 
(Cap.  15.  n.  l.]t 

According  to  the  Roman  law  a  husband  discovering  his  wife  in 
ihe  act  of  adultery,  might  kill  her  as  well  as  the  adulterer;  and 
so  likewise  a  father  the  ravisher  of  his  daughter,  without  any 
punishment.  Z.  20.  ^  seq.  D.  ad  leg.  Jul.  de  Adult.  Auth.  si  quis. 
'Cod.  eod.  I.  30.  D.  ad  leg.  Aquil.  And  whether  this  ought  still 
io  be  allowed  at  the  present  day  is  uncertain.  That  the  same 
■ought  still  to  be  observed  is  the  opinion  of  Clar.  §  homicidiuTn, 
num..  49.  Grot.  Introd.  bk.  3.  ch.  33.  in  fine.  Consult.  8f  Advys. 
vol.  1.  cons.  331.  But  inasmuch  as  such  exemption  does  not  well 
accord  with  the  reasons  of  our  Government,  and  would  seem  hard 
and  unreasonable,  and  not  in  keeping  with  the  disposition  and 
sense  of  proportion  of  our  country  and  people,  such  a  case  is  by 
others  with  more  reason  considered  as  a  misfortune;  and  since 
adultery  with  one's  wife,  or  violating  of  one's  daughter,  is  not, 
on  account  of  natural  impulse,  to  be  calmly  witnessed,  arg.  Z.  38. 
§  8.  D.  ad  leg.  Jul.  de  Adult,  such  killing  becomes  mitigated,  so 

*  [The   same  rule   applies   where  t   [The   reference   by  the   scoliast 

the    marriage    is    dissolved   on    the  to  lib.   1.    cap.   15.   n.   1.   should  he 

ground  of  malicious  desertion.    Van  lib.  3.  cap.  3.  §  20.     See  also  Dects. 

Leeuwen.  Cens.  For.  1.  15.  15.    Voet.  of  the  Hoog-Baad  in  3rd  (Amst)  vol. 

24.  2.  9.  VoAoson  v.  Dawson.  9.   S.  of  th«  HoU.   Cons.   Appendix  25. — 

C.  446.  Ferguson  v.  Ferguson.  1906.  Tb.] 
E.  D.  C.  219— Tr.] 
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that  it  is  not  exactly  visited  witli  the  ordinary  punishment  of 
homicide,  but  with  a  lesser  punishment,  for  it  ought  not  to  be 
.entirely  excused  or  tolerated.  Ita  tenent.  Gudelin.  de  jure. 
Noviss.  lib.  5.  cap.  18.  -vers,  praeter.  circa  fin.  Perez,  ad.  Cod. 
tit.  ad  leg.  Jul.  de  adulter,  num.  23.  Anthon.  Math,  de  criminib. 
lib.  48.  tit.  3;  c.  7.  n.  15.  Christin.  ad  leg.  Mechlin,  tit.  2.  art. 
13.  num.  19.  And  it  would  be  safest  to  pray  a  remission  or 
pardon  in  such  case,  which  would  easily  be  granted.  A  case  of 
the  kind  happened  recently  in  the  person  of  Jan ' Joostenz.  Bax, 
living  in  the  manor  of  Voorschoten,  who  coming  home  at  night, 
and  finding  certain  Christian  Semartin,  his  neighbour  and  a 
married  man,  in  bed  with  his  wife,  of  whose  adulterous  inter- 
course there  previously  had  been  strong  suspicion,  in  anger  and 
under  excessive  provocation,  attacked  the  said  Christian  Semar- 
tin and  wounded  him  so  severely  that  he  shortly  afterwards  died. 
Being  apprehended  for  this  by  the  Sheriff  of  Yoorschoten,  and  a 
pardon  having  meanwhile  been  requested  for  him  from  the  States 
of  Holland,  he  was  released  on  bail  by  the  well-born  men  of  the 
said  manor  of  Yoorschoten,  after  taking  legal  advice,  on  the  26. 
Jan.  1665;  and  he  has  been  left  free  and  unmolested  until  the 
present  day.  So  that  herein  the  written  laws  have  mostly  been 
followed,  and  the  said  deed,  after  the  example  of  Pineas,  Num. 
c.  5.  vers.  6.  ^  seq.  considered  as  proper  and  exempt  from  punish- 
ment (g).* 

(g)  Conf.     Merula.     Manier    van  n.  10,  cannot  now  be  accepted  as  a 

Proceed,    lib.   1.   tit.   8.    cap.   1.    in  correct  statement  of  the  law.       The 

fine,    and   Moorman,    over  de  Mis-  reference  in   the   text  to  the   Con- 

daden,  pag.  158.  suit.  &  Advys.  vol.  1.  cons.  331.  is 

*[The  question  raised  in  this  sec-  no  authority  on  the  point,  for  there 
tion  of  the  text  is  of  importance.  the  case  was  one  of  rape  committed 
Grotius,  3.  33.  9.  lays  down  that  a  on  the  wife;  whereas  we  are  con- 
husband,  discovering  his  wife  in  the  sidering  the  question  of  copulation 
act  of  adultery,  may  kill  her  together  by  consent.  Van  Leeuwen  inclines 
with  the  adulterer;  and  so  likewise  to  the  view  that  under  the  circum- 
may  a  father  slay  the  ravisher  of  his  stances  supposed,  the  father  or  hus- 
daughter  with  impunity.  Let  us  band  is  not  free  from  punishment, 
examine  this  doctrine  a  little  more  but,  on  account  of  the  great  provoca- 
closely ;  and  first  with  reference  to  tion  under  which  he  acted,  the 
the  case  of  adultery.  The  opinion  of  ordinary  punishment  of  death  is  not 
Grotius,  although  adopted  by  van  to  follow,  but  some  milder  punish- 
der  Eeessel,  Th.  799,  in  accordance  ment  is  to  be  inflicted.  The  case  of 
with  the  Roman  Law,  and  the  view  Jan  Bax,  mentioned  by  him,  leaves 
of  Damhouder,    prase,   crim.    c.   89.  the  question  stiU  open,    for  there 
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§  9.  Incest  is  a  sexual  union  of  two  persons  who  cannot  inter- 
marry because  they  are  too  nearly  related  by  blood  or  affinity,* 
whether  this  union  takes  place  in  the  form  of  marriage  or  with- 


Bax,  although  not  punished,  was  re- 
leased on  bail.  A  case  is  also  men- 
tioned by  van  Alphen,  Papegay.  vol. 
2.  p.  511-13.  where  the  husband 
killed  his  wife's  adulterer.  There 
the  husband,  after  being  arrested 
but  not  tried,  prayed  for  a  pardon, 
which,  on  account  of,  his  young  chil- 
dren and  other  reasons,  was  granted. 
This  is  therefore  likewise  no  con- 
clusive authority,  although  it  might 
be  urged  that  there  can  be  no  pardon 
where  there  is  no  ofience.  Besides 
the  authorities  cited  by  van  Leeuwen 
in  support  of  his  view,  reference 
may  be  made  to  Huberus.  Heed. 
Begts.  hk.  vi.  ch.  13.  §  28.  who  says, 
that  a  father  may  slay  his  daughter 
taken  in  the  act  of  adultery,  but  not 
so  a  husband  the  adulterer  of  his 
wife ;  for  he  may  have  been  actuated 
merely  by  jealousy.  The  husband, 
however,  would  not  be  liable  to 
the  ordinary  punishment  of  death. 
Groenewegen  de  II.  abrogat.  ad  Cod. 
ix.  9.  I.  4.  is  to  the  like  effect.  Voet. 
48.  8.  9.  in  medio  and  48.  5.  13.  in 
fine,  lays  down  that  neither  the 
husband  nor  the  father  will  be  al- 
together free  from,  punishment  in 
killing  the  wife,  daughter,  or  adul- 
terer taken  in  the  act.  Schorer.  ad 
Grot.  I.  c.  and  Moorman,  hk.  2.  ch. 
13.  §  10.  adopt  the  same  view.  It 
may,  therefore,  be  laid  down  that, 
by  Roman  Dutch  Law,  the  husband 
or  father  would  under  the  circum- 
stances supposed  be  guilty  of  man- 
slaughter only,  and  visited  with  a 
lighter  punishment  according  to  cir- 
cumstances. The  Queen  vs.  Pascoe, 
2.  Juta.  p.  427.  and  van  Leeuwen, 
proces.  crim.  pp.  119-20.  In  the 
next  place  Grotius  Lays  down  that 
a  father  may  with  impunity  kill  the 
ravisher  or  abductor  (ontschaker) 
of  his  daughter,  and  van  der  Keessel, 


Th.  800.  says  that  Grotius  is  correct 
in  stating  tiiat  the  ravisher  (raptor) 
of  a  virgin,  if  caught  in  the  act,  may 
be  killed  with  impunity  by  the  father 
of  the  girl  (puellae).  "We  have  here 
therefore,  the  case  put  of  an  un-. 
married  girl.  In  §  6.  of  the  text, 
van  Leeuwen  tells  us  that  simply  • 
deflowering  a  girl  is  not  punishable 
as  a  crime.  This  being  so,  the  father 
would  not  be  justified  in  killing  the 
seducer.  Grotius  is  therefore  speak- 
ing of  abduction  or  ravishment, 
which  is  the  proper  meaning  of  the 
term  ontschaker  (raptor)  employed 
by  him,  and  not  of  ordinary  seduc- 
tion. Brouwer  de  jure  connubior. 
2.  23.  30.  after  stating  that  Jure 
Battavo  it  is  not  permitted  a  father 
or  guardian  of  a  virgin  to  kill  the 
ravisher  except  in  case  of  necessity, 
observes  that  Grotius  I.  c.  must  be 
considered  as  referring  to  a  case  of 
abduction  in  which  it  would  be  law- 
ful to  kill  the  ravisher  or  abductor 
(raptorem).  Thus  understood  all 
difficulty  is  at  once  removed. 

Sohorer,  ad  Orot.  3.  33.  §  9.  n.  35. 
says  that  if  the  father,  taking  his 
daughter  in  the  act,  rush  upon  the 
adulterer,  who  thereupon  kills  the 
father,  the  adulterer  cannot  plead 
self-defence,  because  the  attack  upon 
him  was  caused  by  his  own  wrong- 
doing. If  he  could  not  well  escape 
without  danger,  it  seems  dear  from 
what  has  already  been  observed  in 
the  case  of  adultery,  that  the  plea 
of  self-defence  may  be  successfully 
urged. — Tk.] 

*  [Fid.  The  Queen  vs.  K.  Buch. 
Rep.  1875,  p.  98.  Carpzov.  Bdit. 
Eogendorp.  cap.  67.  Schomaker 
Consil.  vol.  4.  cons.  80.  pt.  2.  Moor- 
man hk.  2.  tit.  15.  §  2.  and  §§  12- 
13. --Tk.] 
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out  it.  They,  who  are  guilty  thereof,  were  punished  in  like 
manner  as  adulterers.  Gloss.  &  DD.  ad  I.  38.  D.  ad  leg.  Jul.  de 
adult.  But  whether  this  ought  also  to  hold  among  us,  who  have 
reduced  the  punishment  for  adultery  and  infamy  to  a  pecuniary 
compensation,  is  doubtful.  Groeneweg.  de  II.  abrogat.  ad  I.  6. 
Cod.  de  incest.  8f  inwtilib.  nupt.  seems  to  consider  that  it  ought 
still  to  be  punished  even  as  adultery.  But  I  should  think  that 
incest  ought  to  be  punished  more  severely  than  common  adultery, 
and  that  the  reduction  of  punishment  in  case  of  adultery  should 
not  be  applied  to  similar  or  more  serious  matters,  as  in  the  case  of 
incest,  without  some  express  law,  and  this  so  much  the  more 
because  by  the  Polit.  Ordon.  art.  18.  it  is  expressly  provided  that 
all  the  punishments  of  the  imperial  and  written  laws  against 
ravishing,  deflowering,  incest,  and  the  like  shall  remain  un- 
diminished and  unimpaired.  Especially  if  it  be  committed  in 
adultery,  as  frequently  happens,  d.  I.  38.  D.  ad  leg.  Jul.  de 
adulter.  I.  5.  D.  de  quaestion.  8(  org.  I.  unic.  Cod.  de  rapt,  virgin. 
See  Damhoud.  pram.  crim,.  ca/p.  96.  num.  4.  Math,  de  crim.  tit. 
de  incest,  cap.  6.  num.  5.  6.  Thus  on  the  19th  November,  1612, 
Cent.  Adriansz,  who  had  lived  with  his  mother  in  adultery  and 
incest,  was  sentenced  by  the  Court  of  Holland  to  be  whipped  and 
banished  and  his  property  confiscated  (h).* 

§  10.  The  improper  and  inhuman  union  of  men  with  men 
(Latine,  Sodomiticum  scelvs)  is  punished  with  fire,  and  those 
guilty  thereof  are  burnt  alive  to  ashes.  Damhoud.  prax.  crim. 
cap.  96.  n.  12.  Gudelin.  de  jure  Noviss.  lib.  5.  c.  18.  vers, 
transeo.  Clar.  §  Bodomam/ia,  num,.  4.  Papon,  lib.  24.  tit.  10. 
art.  6.  Argent,  ad  consuetud.  Britt.  art.  588.  But  with  some, 
who  deal  a  little  more  leniently  with  this  matter,  they  are  first 
punished  with  the  cord  and  then  burnt;  ut  tradunt  Guenois,  in  ad 

(h)  Latins  hac  de  re  videre  licet  port  of  this  case  in  vol.  3  (4ms*.) 

cmsultiss.     Boel  in  notis  ad  Loen.  Holl.    Consult.    Appendix  p.   37   in 

decis.  16.  pag.  106.  et  seq.  Michaelis,  fine,    and    Holl.    Consult,     vol.    6. 

rerb.   over  de  huwelyhs  wetten  van  p.  327. — Tk.] 

Mozes,  and  Moorman,  pag.  261.  et         *  [In    Sept.     1883,    at    Potchef- 

seq.  [Boel  I.  c.  and  De  Haas  in  not.  stroom,  Transvaal,  Kotz6,  C.J.,  sen- 

Cens.  for.  pt.  1.  hh.  5.  eh.  27.  n.  6.  tenoed  one  S.  who  was  living  in  in- 

point  out  that  we  should  read  step-  cest  with  his  own  daughter,  and  had 

mother  instead  of  mother,  as  stated  three  children  by  her,  to  seven  years' 

in  the  text,    in   the  case   of   Cent.  penal   servitude. — Tb.] 
Adriansz.    as   appears  from  the  re- 

a.D.L. — ^11.  20 
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dit.  ad  Imbert.  pract.  judiciar.  lib.  3.  cap.  22.  num.  21.  Autumn. 
Confer,  du  droict.  Franc,  ad  I.  31.  Cod.  ad  leg.  Jul.  de  adulter. 
An  example  of  which  we  have  witnessed  in  our  time  at  Rotter- 
dam. 

[In  the  year  1686  persons  guilty  of  this  crime  were,  both  at 
Utrecht  and  at  Amsterdam,  upon  the  advice  of  the  Advocates 
Buys  and  Ypelaar,  smothered  in  prison  in  a  cask  of  water.  But 
this  offence  (ondaadt,  as  Graswinkel,  van  de  opp.  magt.  pt.  2. 
pag.  328.  calls  it)  had  in  the  year  1730  become  so  frequent  and 
common  that  the  States  of  Holland  provided  against  it  by  Placaat 
of  21.  July,  1730,  and  enacted  that  the  punishment  should  take 
iJace  in  public,  in  order  to  deter  the  people,  and  within  a  few 
months  about  forty  people  were  punished  within  these  provinces 
with  different  forms  of  death;  and  their  number,  together  with 
that  of  those  accvised  and  banished,  is  to  be  found  in  the  Euro- 
pean Mercury  of  that  year  (i).] 


(i)  With  regard  to  the  punishment 
of  this  offence  the  words  of  my  con- 
frere, Mr.  H.  Calkoen,  are  worthy 
of  mention,  verh.  over  het  voor- 
homen  en  straffen  der  misdaden, 
which  received  the  first  prize  on  the 
12th  March,  1778,  from  the  Society 
floreant  liberales  artes,  to  this  effect : 
"  Punishment  of  castration  would 
much  rather  be  the  antidotum 
against  those  crimes,  which  proceed 
from  fleshly  lust — perhaps  we  might 
prevent  the  monstrosa  venm,s  also  by 
this  punishment,  if  this  could  be 
introduced  in  a  proper  and  more- 
over in  as  public  a.  manner  as  pos- 
sible ;  at  least  (we  might  prevent  it) 
if  we  confined  persons  so  punished, 
especially  those  to  whom  the  saying 
of  Lactantius  is  applicable,  quod 
mulieres  patientia  vincunt,  for  a 
certain  number  of  years  in  a  house 
of  correction  among  female  pri- 
soners; clothed  them  in  a  kind  of 
fool's  dress  and  made  them  do  the 
lowest  female  work."  But  this 
punishment  of  castration  would 
accord  better  with  the  notions  of  the 
Turks  than  of  the  Christians,  and  if 
carried  out,  for  example  on  the  fish- 


market,  as  being  according  to  said 
notions  the  most  suitable  and  public 
place  where  it  could  be  done,  it  would 
bring  together  a  number  of  women 
of  the  lowest  character,  for  whom 
such  a  spectacle,  notwithstanding  its 
usefulness  in  certain  respects,  would 
be  too  entertaining.  Besides,  such 
offenders  (saving  the  greater  medical 
ability  of  the  said  writer)  would  not 
infrequently  not  mind  the  said  fool's 
dress  among  the  female  prisoners, 
and  death  intervening  put  too  early 
an  end  to  this  farce  to  the  comfort 
and  diminution  of  the  shame  of  their 
relatives.  The  punishment  of  ston- 
ing seems  to  me  more  suitable,  if  such 
can  be  properly  done,  and  I  foUow 
the  great  MichaeUs,  M.  B.  5.  p.  241. 
whose  words,  to  the  shame  of  others 
who  wish  nowadays  to  cover  this  sin 
with  all  kinds  of  sophistry,  are 
especially  applicable,  for  the  social 
evil  of  this  offence  is  much  greater 
than  that  of  adultery,  since  this 
crime  can  much  more  easily  remain 
secret,  and  becoming  the  prevailing 
fashion  plainly  bring  about  the 
depopulation  and  weakening  of  a 
community.    Wherefore  our  Govern- 
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But,  if  any  one  be  found  to  have  had  connection  with  an 
animal,  he  will  without  any  excuse  be  burnt,  together  with  sucli 
animal.  Levit.  20.  vers.  15.  16.  Gudelin.  loco  supra  citato. 
Damhoud.  diet.  cap.  96.  nuvi.  14.  15.  Perez.  Cod.  ad  leg.  Jul. 
de  adult  in  fin.  Clar.  §  fornicatio .  num.  27.  Papon,  lih.  22. 
tit.  7.  art.  1. 

§  11.  The  immorality  and  lewdness  which  may  further  be 
committed  between  persons,  can  not  well  be  publicly  punished; 
except  that  public  prostitutes,  who  for  filthy  gain  surrender  their 
bodies  to  any  one  without  distinction,  and  they  who,  in  order  to 
keep  up  the  number,  attempt  to  mislead  the  children  of  honest 
parents,  are  punished,  according  to  circumstances,  and  banished 
out  of  the  town  or  country.  See  Damhoud.  prax.  crim.  cap.  89. 
nuTii.  43.  44.  ^  cap.  90.  num.  1.  Christin.  ad  leg.  Mechlin,  tit. 
'2.  art.  14.  Clar.  §  fin.  quaest.  68.  nujn.  23.  Gomes,  ad  leg. 
■tauri.  8.  num.  73. 

Such  persons  were  formerly,  by  winking  at  their  conduct, 
suffered  to  remain  in  many  places,  after  the  example  of  Italy, 
Spain,  and  other  countries;  but,  being  detestable,  they  had  to 
■confine  themselves,  like  the  filthy  trades,  to  some  corner  or  other 
public  and  well-known  locality,  without  being  allowed  to  live 
anywhere  else.  This  was  at  that  time  considered  sufiicient 
reproach  and  disgrace  to  those  who  visited  them,  and  it  was 
found  inadvisable  to  prohibit  it  still  further.  Hence  we  find  in 
the  ancient  Statutes  of  the  town  of  Leyden  of  the  year  1400  and 
previously,  ''  That  whatever  young  women  follow  an  immoral 
life  within  Leyden,  the  same  may  live  at  two  places,  to  wit,  the 
one  locality  beginning  from  the  south  side  of  the  city  wall  from 
ihe  Hague  gatei  to  the  Jan  van  der  Wouden  ditch,  called  Schelu 
Truyden  or  Green  Hare's  ditch;  and  thence  behind  the  van  der 
Deulen  ditch,  where  they  live  with  their  pimps,  as  far  as  the 

ment,  always  watchful  for  the  true  tioii  or  increase  of  such  a  detestable 

interest  of  this  state,  has  provided  crimen."        All   judges   are   hereby 

by   the   Placaat   of   the    year    1730  directed  to  pay  the  greatest  attention 

"  that    the   said     crime     shall     be  to  the  circumstances  (of  each  case), 

punished    according   to   the   Law   of  by    which  every    conviction   of   the 

God    and    the    Roman    law,     witJi  innocent  may  be  prevented,  for  there 

death;  but  the  kind  of  death  shall  are  certainly   also   degrees   of   this 

be  left  for  the  judge  to  decree  with  crime,  which  admit  of  banishment, 

the  sentence  of  death,   according  to  whipping,       and      other      suitable 

the  circumstances  serving  in  mitiga-  punishments. 
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town  wall,  within  this  square.  Item,  the  other  location  and 
place  to  live  in  they  shall  have  within  the  open  space  behind 
Codder,  beginning  from  the  corner  of  the  wall  where  Truytjen 
Trompers  used  to  live,  along  that  side  with  Codden  lane  until 
St.  Nicolas  lane,  and  thence  along  the  side  of  Miracle  lane  and 
not  elsewhere.  Whatever  young  women  so  live  within  Leyden 
elsewhere  than  within  the  localities  aforesaid,  such  women  shall 
forfeit  to  the  Lord  three  thousand  stiens,  and  to  the  town  four 
and  twenty  flahken*  for  each  thousand,  to  be  worked  out  in  the 
fortifications  or  walls  of  the  town  "  (It). 

§  12.  Whoever  lives  and  keeps  house  with  another,  without 
matrimony,  as  if  they  were  husband  and  wife,  shall  forfeit  for 
the  first  month  that  they  live  together  as  husband  and  wife  fifty 
guilders  each;  for  the  second  month  one  hundred,  and  for  the 
third  month  two  hundred  guilders ;  and  if  they  persist  in  so  living- 
together  they  will  be  banished  for  ten  years  from  the  provinces 
of  Holland  and  Friesland,  and  moreover  suffer  confiscation  of 
property,  according  to  their  station.  PoliUc.  Ordon.  art.  3.. 
Politic.  Ordon  van  Zeeland.  art.  29.  See  Christin.  vol.  3.  decis.. 
144.  n.  3.     Zyp.  &  Actum,  ad  tit.  de  concuhit.  (I). 

*  IPlakken.      A  placke  denotes  a  permission   of    the    ^diles.    Gliick.. 

coin    of    small    value.      Oudeman's  Band.  vol.  13.  §  825.  p.  53. — Te.] 

Wbk.— Tr.]  (0   Vid.  Voet.  m  comm.  ad  D.  tit. 

(fc)  Add.  van  Zurck.  tit.  Hoerery  de  concuhinis.  n.  3.     [On  the  subject 

(fc  de  Handvesten  van  Amsteldam.  of  §  11.  <Ss  12.  of  the  text,  see  Moor- 

p.  572.  ma,n,  over  de  Misdaden.  bh.  2.  ch.  18. 

[Among  the  Romans  there  existed  — Te.] 
a  dass  of  privileged  prostitutes  by 
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OF  OFFENCES  AGAINST  PROPERTY  AND  OF  THEFT. 
[GROT.  III.  37.] 


Sect. 
1. 
2. 
3. 


Theft  defined. 

Robbery. 

Of  the  punishment  for  theft, 
and  whether  it  may  be 
punished  with  death. 

Theft  of  children. 

Theft  of  cows,  horses,  or  sheep. 

Theft  of  implements  used  in 
agriculture,  andhowpunished. 


Sect. 

7.  Theft  of  trees  and  fruit. 

8.  Garden-thieves,  how  punished. 

9.  Pickpockets. 

10.  Incendiaries. 

11.  Pieircing   of    dikes,    &c.,    how 

punished. 

12.  Of  the   punishment  of   those 

who    support    and    harbour 
thieves. 


Under  the  things  which  we  value  and  cherish  next  after  life, 
person,  honour  and  good  name  (which  is  indeed  mostly  injured 
by  defaming  the  reputation),  comes  property,  which  we  possess 
as  our  own. 

Crime^gainst  property  is  every  act  whereby  another  is  wronged 
or  injured  in  his  property,  which  may  happen  in  a  variety  of 
ways.  But  that  which  ought  properly  to  be  considered  as  crime, 
includes  all  such  acts  which,  in  addition  to  compensation  for 
the  injury  or  wrong  sustained,  give  rise  to  special  punishment,  to 
which  are  especially  liable  all  thieves  and  robbers,  and  likewise 
those,  who  through  fraud  or  other  unlawful  means,  seek  to 
deprive  others  of  their  property. 

§  1 .  Theft  is  a  secret  and  fraudulent  dealing  with  and  reten- 
tion (a)  of  the  property  of  another.     §  1.  Instit.  de  ohlig.  quae  ex 

to  the  goods  stolen.  Vid.  Voet.  iit. 
de  furt.  n.  19.  [For  a  full  definition 
of  theft  and  its  requisites,  vid.  Moor- 
man, over  de  misdaden,  hk.  3.  ch.  2. 
§§  2.  &  4.  It  has  been  unani- 
mously decided  by  the  Court  of 
Appeal  in  the  Cape  Colony  that 
furtum  usus  is  not  an  indictable 
offence  by  the  law  of  the  Colony. 


(a)  Or  taking  away  of  another's 
property  in  order  to  eniich  himsdf 
thereby,  for  theft  is  committed  by 
intentional  misrepresentation,  reten- 
tion, or  taking  away,  and  this  crime 
ought  undoubtedly  to  be  more 
severely  punished  in  proportion  to 
the  trust  which  we  were  obliged  to 
put  in  the  offender,  or  with  reference 
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delicto.  [Whether  anyone  stealing  through  necessity  of  hunger 
ought  to  be  exempt  from  punishment,  may  be  seen  from  Yinnius, 
ad  %  1.  de  ohlig.  quae  ex  delicto,  n.  4.]  (b). 

§  2.  R'obbery  is  open  theft  accompanied  with  violence,     pr. 
instit.  de  vi  honor,  raptor,  (c). 


Queen  vs.  Fortuin,  Buch.  1.  App. 
Ca.  290.  There  the  prisoner  left 
Richmond  with  his  wagon  and  14 
oxen  for  Graaf  Reinet.  On  the  road 
an  ox  fell  sick  and  the  prisoner  there- 
upon took  an  ox  out  of  a  field,  not 
knowing  whoge  ox  it  was,  inspanned 
it  in  the  place  of  the  sick  ox  and  pro- 
ceeded to  Graaf  Reinet,  where  the  ox 
so  taken  was  seen  pulling  in  the 
wagon  by  its  owner,  and  immediately 
claimed  by  him.  The  prisoner  was 
convicted  of  the  theft  of  the  use  of 
the  ox.  On  appeal,  de  VillierB,  C.  J., 
and  Smith,  J.,  thought  that,  as 
Voet  and  Groenewegen  seem  to  leave 
the  question  in  doubt  and  the  prac- 
tice in  the  Colony  had  been  not  to 
indict  in  such  a  case,  the  opinion  of 
the  Court  should  be  in  favour  of  the 
prisoner.  Barry,  J. P.,  while  admit- 
ting that  by  Roman  Dutch  Law 
there  could  be  a  theft  of  the  use, 
held  that  it  is  not  an  indictable 
offence  in  the  Colony.  Dwyer,  J., 
and  Buchanan,  J.  P.,  concurred. 
That  there  may  be  a  theft  of  the  use 
by  Roman  Dutch  Law  is  clear. 
Grot.  3.  37.  5.  Huber.  Heed.  Begts. 
hh.  VI.  ch.  5.  §  §  1.  &  16.  Voet.  47. 
2.  §§  1.  5.  &  8.  Gens.  for.  5.  29.  1. 
Math,  de  crim.  47.  1.  8.  While  the 
reasoning  of  the  Court  in  Queen  v. 
Fortuin  may  not  be  quite  satis- 
factory, the  decision  itself  has  been 
followed  and  adopted  in  subsequent 
cases,  and  has  now  become  generally 
recognized  in  South  Africa. 

Theft  is  also  a  continuous  crime, 
so  long  as  the  property  stolen  is  in 
possession  of  the  thief.  A  person, 
therefore,  stealing  goods  in  one  state 
and  bringing  them  into  another 
state  or  jurisdiction,  may  be  tried 


for  theft  in  either  state.  Queen  vs. 
Philander  Jacobs,  Buch.  Rep.  1876, 
p.  171.  Queen  vs.  Eerhst,  Kotz6's 
Rep.  187.  Of.  van  Zutphen.  Neerl 
Pract.   in  verh.   Biefte.   xi. — Tb,.] 

(b)  In  order  properly  to  decide 
this  and  othea:  similar  questions, 
where  the  offender  was  driven  by 
necessity  to  commit  the  deed,  we 
must  attentively  consider  the  doc- 
trine of  the  learned  Baron  de  Puffen- 
dorf,  droit  de  la  N.  &  G.  torn.  1.  lib. 
2.  cap.  6.  du  droit  et  des  privileges 
de  la  nicessitL  The  note  of  Thomas 
thereon,  concerning  the  question 
merely  mooted  by  the  scholiast  in 
the  text,  is  too  important  that  I 
should  omit  to  insert  it  here.  "  Si 
dans  un  cas  de  necessite,  on  peut 
innocemment  faire  du  mal  aux 
autres  en  personne,  jusqu'a  les 
mettre  en  danger  de  la  vie,  pour 
sauver  la  sienne  proprc  •  a  plus  forte 
raison  sera-t-il  permis,  en  pareils 
cas,  de  prendre  ou  ditruire  le  bien 
d'autrui,  qui  est  beaucoup  moins 
considerable  que  la  vie."  But  this 
necessity  cannot  arise  except  after 
previous  refusal  by  the  owner,  and 
absence  of  all  other  means,  v.  omnino 
Grotii  Jus.  B.  ac  P.  lib.  2.  cap.  2. 
§  7.  [See  as  to  other  instances  of 
necessity,  Moorman  I.  c.  §  2.  in 
fin.— Tr.} 

(c)  Robbery  is  generally,  like 
theft,  limited  to  movable  property, 
for  immovable  property,  although  it 
may  be  occupied,  cannot  be  taken  or 
carried  away.  This,  however,  may 
be  true  of  theft,  but  as  to  robbery  it 
does  not  necessarily  apply,  because 
the  unlawful  attack  and  expulsion 
of  any  one  from  a  dwelling-house, 
unquestionably    his    property,     cer- 
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§  3.  Simple  theft  was  punished  by  the  fioman  Laws  no 
higher  than  by  restoring  twofold  or  fourfold  to  the  person  against 
whom  it  was  committed.  §  5.  instit.  de  ohligat.  quae  ex  delicto. 
But  since,  with  us,  the  complaint  and  prosecution  of  crimes  have 
become  the  public  duty  of  the  county,  the  punishment  of  crimes 
has,  by  reason  of  the  different  considerations  in  each  case,  as  to 
time,  place,  and  other  circumstances,  been  more  and  more  left  to 
the  discretion  of  the  temporal  judge,  to  mitigate  or  increase  the 
same.  I.  13.  D.  de  foenis;  for  the  sword  of  justice  has  been 
entrusted  by  God  to  our  rulers  in  order  to  inflict  a  propor- 
tionate punishment,  by  way  of  deterring  from  crime,  not  only 
those  who  have  committed  it,  but  also  those  who,  if  it  were  not 
punished,  would  otherwise  do  the  same.  See  Rom.  13.  vers.  4. 
Zypae.  notit.  jur.  Belg.  tit.  de  poenis.  Gudelin.  de  jur.  Noviss. 
lib.  5.  cap.  15.  vers.  ult.  Damhoud.  -prax.  crim.  cap.  55.  num.  4. 
5.  So  among  us,  theft  is  punished  more  or  less  severely,  accord- 
ing to  circumstances,  with  whipping,  branding,  banishment, 
and  also  with  the  cord,  so  that  death  follows,  as  is  mentioned  in 
particular  further  on.  And  here  no  consideration  can  be  given 
to  what  some  misguided  politicians,  after  the  example  of  the  Old 
Testament  and  the  law  of  Moses,  Exod.  cap.  3.  8(  22.  Deuteron. 
cap.  5.  and  elsewhere,  desire  to  lay  down  as  a  rule,  that  it  is  not 
lawful  for  rulers  to  punish  theft  with  death,  because  it  is  not  ex- 
pressly enjoined  by  Holy  Writ.  For  temporal  differences  of 
people,  time,  place,  persons,  circumstances,  &c.,  do  not  allow  of 

tainly  deserves  no  less  punishment  the  money  or  other  property  so  de- 

than  the  forcible  deprivation  or  ex-  manded  from  him.       And  such  an 

tortion  of  a  sum  of  money  or  other  ofEence  is  aptly  called  quasi-rohhery 

article  to  which  the  ofiender  had  no  (bygelykenis  van  roof)  ;  and  to  this 

right.    If  a  limitation  as  to  the  kind  in  no  way  less  crafty  crime  the  words 

of  property  is  thought  desirable,  let  of    Martial    concerning    the   barber 

us  then  limit  it  to  corporeal  things  may  be  applied,  non  tonsor  sed  latro 

'(res  corporales).     We  must  also  ob-  rogat.     If   it  be  committed  on   the 

serve,  that  this  crime  also  admits  of  public  highway  it  deserves  a  milder 

degrees,    e.g.    it    is    a    theft    with  form    of    death,    or    a    punishment 

violence  if   any   one,    even  without  coming   next   after  capital   punish- 

weapons,    extorts    money    or    other  ment,    according    to    circumstances, 

property  from  another  by  inspiring  as  also  appears  from  the  words  of 

him  with  fear,  either  by  threats  of  the  plaoaat  mentioned  in  the  note 

injuring  him  in  his  honour  or  repu-  to  the  preceding  Chapter  XXXVI., 

tation,  or  of  falsely  accusing  him ;  as    has    often    been    laid    down    by 

and  the  latter,  driven  by  his  fear  of  judicial  precedents  in  maintenance 

a  greater  injury,  rather  parts  with  of  personal  security. 
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our  fixing  the  punishineiits  of  offences  by  means  of  definite  and 
unalterable  laws  and  commands.  Nor  were  such  punishments 
even  definitely  and  unalterably  fixed  and  observed,  not  even  in 
the  times  of  the  Oli  Testament,  as  may  be  seen  from  several 
examples ;  for  instance,  theft  was  punished  in  the  time  of  Moses 
by  restoring  fourfold  or  fivefold.  Exod.  22.  vers.  1.  under  King 
Solomon  by  sevenfold.  Proverb.  6:  ,31.  and  under  Joshua  by 
being  stoned  to  death  and  burnt.  Josua.  cap.  7.  vers.  24;  and  the 
prophet  David.  2.  Samuel  12.  being  asked  by  Nathan  what  that 
man  deserved  who,  in  order  to  spare  his  own,  had  taken  his 
neighbour's  ewelamb,  answers  as  the  Lord  liveth  the  man  who 
has  done  that  shall  surely  die,  and  the  ewelamb  he  shall  restore 
fourfold,  vers.  5.6.  But  the  same  was  always  from  time  to  time 
more  and  more  enjoined  and  left  to  the  rulers  and  municipal 
Government,  arg.  Jesaiae  1.  26.  to  mitigate  or  increase  the 
punishment  of  offences,  for  the  circumstances  of  crime  are  so 
various  and  changeable,  that  the  punishment  cannot  be  fixed  by 
any  certain  and  unalterable  penal  law,  but  must  be  reasonably 
and  proportionally  increased  or  reduced  according  to  circum- 
stances of  time,  place,  and  custoni;  for  which  purpose  the  sword 
of  justice  has  been  given  to  Rulers.  Rom.  13.  1.  Theft,  there- 
fore, which  at  first  was  only  punished  by  restoring  fourfold  or 
fivefold,  may  with  us  be  lawfully  punished  even  with  death. 
Not  that  the  crime  in  itself  is  more  heinous  or  serious  than  it 
originally  was,  but  because  property  in  things  is  among  us  more 
precisely  possessed  and  divided  than  of  old,  and  if  it  be  not 
checked  by  greater  and  heavier  punishments  in  this  present 
wicked  and  corrupt  time. 

Quo 
Vivitur  ex  rapto,  nee  hospes  ab  hospite  tutus, 
Non  socer  d  genero,  fratrum  quoque  gratia  rara  est, 

no  one  would  be  sure  of  his  own,  especially  of  such  things  as  we 
cannot  very  well  protect  without  such  heavier  punishments;  for 
instance,  cattle  in  the  fields,  agricultural  implements  on  the  plan- 
tations, and  the  like.  Who  could  live  free  and  secure  in  church, 
I  say  nothing  as  to  his  house,  if  offenders  could  be  safe  from 
punishment  by  reference  to  the  laws?  For  which  reason  the 
people  of  Lombardy  were  the  first  who,  very  properly,  punished 
a  third  act  of  theft  with  death.  This  was  subsequently  adopted 
throughout    Italy,    Germany,    Spain,    and    other   neighbouring 
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countries,  as  may  be  seen  in  Jul.  Clar.  I.  5.  sentent.  §  furium. 
n.  8.  Menocli.  de  arb.  jud.  cos.  295.  num.  17.  ^  seq.  Alphons. 
de  Azevedo.  ad  constit.  Reg.  His-pan.  lib.  8.  tit.  11.  I.  7.  nuTn.  91. 
8f  seq.  Peinlich  Halsgerigt  of  tlie  Emperor  Charles,  anno  1530 
and  1532,  art.  159.  Damhoud  prax.  criTninal.  cap.  112.  num.  33. 
Joan  a  Sande.  lib.  5.  tit.  9.  defin.  9.  After  the  example  of  which, 
ordinary  thieves  are  with  us  punished  for  the  first  time  with 
whipping  and  banishment,  for  the  second  time  with  whipping, 
branding,  and  banishment,  and  the  third  time  with  being  hanged 
on  a  gibbet  until  death  ensues.  But  robbers  are  punished  for 
the  first  time  with  death  by  means  of  the  cord.  Housebreaking 
and  theft  accompanied  by  violence  are,  on  account  of  the 
malicious  intent,  punished  for  the  first  time  with  death,  accord- 
ing to  the  placaat  of  16  Decemb.  1595;  19  July,  1607,  art.  11.; 
19  March,  &  16  &  17  Septemb.  1614,  art.  2.  3.  But  this  punish- 
ment is  mostly  mitigated,  and  a  person  is  seldom  condemned  to 
death  for  simple  theft  (d).  arg.  I.  16.  D.  de  poen.     See  Damhoud. 

{d)  The  author  is  here  speaking 
of  simple  theft  {simplex  furtum)  as 
opposed  to  qualified  theft,  which  is 
accompanied  by  violence  or  house- 
breaking and  is  certainly  by  way  of 
warning  punished  with  death.  But 
there  is  yet  another  division  of  theft 
known  to  the  jurists  by  the  terms 
open  and  secret  (manifestum  et  nee 
manifestum) ;  the  former  arises 
where  one  is  caught  either  with  the 
thing  stolen  or  taken  in  the  act ;  the 
latter  where  the  offender  is  proved  to 
be  the  thief,  he  having  already  car- 
ried the  thing  to  the  place  to  which 
he  intended  to  take  it.  Moreover, 
the  question  here  suggests  itself  to 
me,  and  it  has  often  been  the  subject 
of  legal  speculation,  whether  he,  who 
has  acted  as  look-out  to  a  gang  of 
burglars  and  robbers,  is  to  be 
'  punished  with  death  ?  Not  knowing 
what  others  have  written  on  this 
point,  I  will  follow  my  own  opinion, 
and  accordingly  I  think  that  to  such 
an  one  the  punishment  of  simple 
theft  will  be  wrongly  applied,  for 
justice  forbids  that  like  offenders 
should  not  be  punished  alike.     Let 


it  not  be  said  he  has  not  committed 
violence  or  housebreaking,  and  there- 
fore is  not  in  the  same  position  as 
the  other  offenders  ;  for  not  merely  is 
such  a  contention  very  detrimental 
to  society,  and  exempts  the  greatest 
rogues  from  punishment,  but  the 
contrary  is  also  evident,  that  he  is 
indeed  the  greatest  accomplice  if  not 
the  chief  cause  of  the  violence  or 
burglary  committed,  and  therefore 
stands  in  the  same  position  as  the 
others ;  for  the  placing  of  a  watch 
or  look-out  shows  that  the  others 
were  in  great  fear  of  just  apprehen- 
sion, and  without  such  look-out 
they  would  very  probably  not  have 
carried  out  their  evil  intent.  Hence 
I  consider  him  as  a  principal  cause 
of  the  crime.  Again,  he  who  stood 
on  guard  is,  with  respect  to  the 
deed,  by  no  means  the  least  bold ; 
he  is  first  exposed  to  detection,  and, 
by  his  warning,  the  others  not  in- 
frequently escape  their  just  punish- 
ment, and  accordingly  he  is  without 
doubt  an  accomplice.  Why  then 
ought  we  to  absolve  such  an  one 
from  qualified  theft  and  condemn  the 
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frax.  crim.  c.  112.  Gudelin.  de  jure  Noviss.  lib.  5.  cap.  19.  ^ 
lib.  3.  cap.  13.  vers,  sed  observ.  Zypae.  notit.  jur.  Belg.  tit.  de 
furt.  Perez.  Cod.  eod.  num.  22.  Consult.  ^  Advys.  part.  1. 
cons.  321. 

§  4.  The  stealers  of  children,  who  deprive  parents  of  their 
children,  and  carry  them  away  with  the  intent  of  never  restoring 
them  again,  were  first  punished  less  severely,  but  hy  the  later 
Roman  Law  they  are  punished  with  death.  I.  ult.  D.  8f  I.  fur. 
Cod.  ad  leg.  Fab.  de  Plagiar.  This  agrees  with  the  civil  law  of 
Moses.  Exod.  24.  7.  8f  21.  26.  This  is  strictly  followed  in  Ger- 
many according  to  the  testimony  of  Carpzovius,  prax.  crim. 
part.  2.  quMest.  83.  nu7n.  90.  ^  seq.  In  these  countries  the 
punishment  appears  to  be  uncertain,  and  is  very  m.uch  left  to  the 
discretion  of  the  judge  on  account  of  the  varying  circumstances ; 
so  that  if  it  does  not  clearly  appear  that  the  same  was  committed 
in  order  to  illtreat  the  children,  or  never  to  restore  them  again, 
this  crime  is  seldom  punished  more  severely  than  with  whipping 
and  branding.  See  Groeneweg.  de  leg.  abrogat.  ad.  §  10.  Inst, 
de  pub.  judic. 

§  5.  They  who  steal  cattle,  sheep,  or  horses,  are  punished  for 
a  first  offence  with  the  gallows,  and  their  property  confiscated. 
Placaat  of  the  States  of  Holland,  26  Decemb.  1595,  and  19  March, 
&  16  &  17  Septemb.  1614,  art.  3.  and  8  July,  1651,  because  cattle 
in  the  fields  cannot  be  kept  safe  except  under  the  heaviest  punish- 
ment.    See  Damhoud.  prax.  crim.  cap.  115.  nwm.  1.     Christin. 


others  to  the  just  punishment  of  able  intention  and  perfect  ignorance 
death  ?  An  ignorant  practitioner  of  the  doctrina  imputationis  is  really 
may  perhaps  at  one  time  of  another  too  absurd  that  it  should  require 
have  replied,  "  the  law  only  speaks  any  further  regulation  or  proof  from 
of  house-breaking,  and  that  has  not  me.  A  few  erroneous  examples  can- 
been  committed  by  such  a  person"  ;  not  weaken  the  strength  or  sound- 
but  this  is  immaterial,  for  in  law  ness  of  my  argument.  [See  as  to 
and  practice  it  can  admit  of  no  principals  in  the  second  degree  and 
doubt  that,  under  the  circumstances  accessories  Moorman,  hk.  3.  ch.  5. 
above  mentioned,  the  will  has  often  This  writer,  as  might  have  been  ex- 
and  rightly  been  taken  for  the  deed,  pected,  answers  the  question  dis- 
and  he  accompanied  the  others  for  cussed  by  Decker  in  this  note  in  the 
the  purpose  of  committing  burglary  affirmative,  p.  383.  See  also  v.  d. 
and  assisting  them  in  it.  Merely  to  Berg.  Neerl.  Advb.  vol.  4.  cons.  216. 
regard  the  letter  in  this  case,  and  to  — Te.] 
ascribe  to  the  legislator  an  unreason- 
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vol.  4.  decis.  203.  num.  4.  Zypae.  notit.  jur.  Belg.  de  abigeis.  8f 
Perez.  Cod.  eod.     Sande.  Uh.  5.  tit.  9.  depn.  9.  (e). 

§  6.  They  who  have  stolen  or  damaged  agricultural  instru- 
ments and  implements  in  the  field,  are  likewise  punished  more 
severely  than  others,  arg.  I.  agricultores .  Cod.  quae  res  pignori 
ohligari;  and  so  also  they  who  have  stolen  anything  from  any 
mills,  pile-works,  sluices,  bridges,  ploughs,  waggons,  and  the 
like,  are  punished  by  Placaat  of  the  States  of  Holland  of  16  &  17 
September,  1614,  against  thieves  and  theft,  art.  3.  with  death  and 
confiscation  of  property. 

§  7.  Those  who  by  night  or  unseasonably  had  lopped  off  or  cut 
another's  trees,  we  have  seen  publicly  beaten  over  the  head  with 
one  of  the  cut-off  trees.*  arg.  tot.  tit.  D.  arbor,  furt.  caesar.  And 
by  Placaat  of  the  Emperor  Charles,  30  June,  1546,  it  is  com- 
manded that  they  who  by  night  or  other  unreasonable  time  rob 
or  steal  the  fruit  standing  in  the  fields,  shall  be  punished  with 
death.  But  by  the  States  of  Holland,  18  July,  1608,  and  8  July, 
1651,  the  same  was  prohibited  under  lesser  corporal  punishment 
at  discretion.  So  that  he,  who  finds  anyone  in  his  land  busy 
stealing  the  crops,  may  drive  him  out  even  by  wounding  his 
person  (/). 

§  8.  Garden  thieves,  who  jump  over  the  ditches  or  climb  over 
the  fences  in  order  to  steal  fruit  from  the  trees  or  in  the  ground, 
are  mostly  whipped  and  banished  at  discretion,  arg.  I.  82.  §  1. 

D.  de  furt.  1.  27.  §  25.  ^  seq.  D.  ad  I.  Aquil.  See  also  Placaat 
of  the  States  of  Holland,  8  July,  1651. 

§  9.  Pickpockets  are,  on  account  of  the  smallness  of  the  theft, 
mostly  whipped  and  banished,  arg.  I.  7.  D.  extraord.  crimi- 
nib.  (g).  Vagabonds  and  vagrants  are  confined  on  bread  and 
water,  and  driven  from  the  country  by  virtue  of  the  placaat 
against  gipsies,  lepers,  beggars,  vagabonds,  vagrants,  first  issued 
by  the  Emperor  Charles,  7  Octob.  1531,  and  renewed  by  the 
States  of  Holland,  21  July,  1583;  13  Octob.  1586;  4  May,  1588; 

(e)  Vid.    cl.   Voet.    ad  tit.   D.   de  (/)   Vid.  DD.  ad  tit.  D.  arh.  furt. 

ahigeis.  num.  ult.  caesar. 

*  [This  would  be  an  instance  of  (g)  Gonf.  Calvini  lexicon,  pag.  m. 
malicious  injury  to  property,  which  821.  Further,  all  fraudulent  deal- 
is  a  crime  by  Roman  Dutch  Law  ing  is  included  under  the  crimen 
Vid.  Queen  v.  Beikert,  Buch.  Rep.  stellionatus,  as  to  which  we  may 
1874.  p.  142.  Queen  v.  Jim,  1.  Buch.  refer  to  the  eminent  Voet  and  Hubery 

E.  D.   C.  Rep.   93. — Tb,.']  ad  tit.   D.   stellionatus. 
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16  Decemb.  1595;  9  Marcli,  1614;  4  Marcli,  1636;  and  12  May, 
1649.     See  Damlioud.  frax.  crimdnal.  cap.  112.  num.  53. 

§  10.  Incendiaries  are  among  us  generally  strangled,  their 
faces  scorched  with  flaming  fire,  and  their  bodies  placed  on  a 
wheel,  according  to  the  testimony  of  Groeneweg.  de  legib.  abro- 
gat.  ad  I.  28.  §  12.  D.  de  poenis.  By  others  the  written  laws 
are  strictly  followed,  according  to  which  they  are  burnt  with  fire. 
I.  28.  §  12.  D.  de  poenis.  I.  10.  D.  ad  leg.  Cornel,  de  Sicariis.  I.  9. 
D.  de  Incend.  ruin.  8f  nauf.  See  Damhoud.  pra^.  crim.  cap. 
105.  Anton.  Math,  de  criminib.  ad  tit.  5.  lib.  8.  D.  cap.  6.  Sf 

§  11.  A  like  punishment  is  also  inflicted  on  those  who  wil- 
fully cut  open  the  dikes,  so  that  the  water  flows  over  the  land. 
I.  unic.  Cod.  de  Nalj.  aggerib.  nan  rumpend.  But  with  us  the 
same  is  punished  less  severely  and  according  to  the  circumstances 
at  discretion;  such,  however,  that  on  account  of  its  gravity  the 
punishment  may  be  extended  to  death  and  confiscation  of  all 
property.  See  Damhoud.  prax.  crim.  cap.  106.  Plac.  of  the 
States  of  Holland,  23  November,  anno  1675. 

§  12.  They  who  willingly  and  knowingly  conceal  and  harbour 
thieves,  are  by  the  Placaat  of  16  Decemb.  1595,  and  14  March, 
1614,  art.  4.  punished  lite  the  thieves  themselves,  but  this  is  not 
strictly  observed,  and  they  are  punished  somewhat  less  severely 
according  to  the  circumstances  of  the  case;  ut  recte  docet, 
Menoch.  de  arb.  jud.  cas.  348.  Farinac.  crim,in.  quaest.  30.  n. 
94.  96.  Gomes,  resolut.  torn,.  3.  c.  3.  n.  5.  The  same  practice  is 
followed  as  regards  those  who  in  bad  faith  purchase  the  stolen 
property  at  a  trifling  price.  See  Damhoud.  prax.  crim,.  cap.  119. 
Plac.  19  March,  1614.  Such  an  one  was  on  the  18th  October, 
1652,  notwithstanding  his  being  of  good  family  and  honest 
p8irents,  publicly  whipped  at  the  Hague;  in  accordance  with  the 
old  saying,  Den  Heelder  is  so  goed  als  den  Steelder,  i.e.  the 
receiver  is  as  good  as  the  thief  (i).* 

(h)  They    who    cause    shipwreck  reader  is  referred  to  Aanhangsel  tot 

stand  in  the  same  position.     Conf.  Begtsgeleerd  Woordenhoek  of  Kers- 

AA.  Tnox.  cit.  ad  tit.  D.  inc.  ruin.  steman  in  verb.  Diefstal,  and  Moor- 

naufr.    [See,  as  to  Arson,  Moorman,  man,  over  de  misdaden,  pp.  309-78. 

bk.  3.  ch.  1.— Tk.]  — Tb.] 

(i)  See  Moorman,  over  de  mis-  *llteceiving  stolen  goods,  knowing 
daden,  bk.  3.  cap.  4.  per  tot.  [For  them  to  have  been  stolen,  is  con- 
full    information   as   to   theft,    the  sidered  in  South  Africa  as  a  distinct 
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and  substantive  crime.  In  Beg.  vs. 
Turpin  &  Blake,  Eoscoe  Rep.  103, 
the  Supreme  Court  of  the  Cape 
Colony  held  that  a  prisoner  indicted 
for  theft  cannot  be  convicted  as  an 
accessory  after  the  fact.  But  a 
prisoner  indicted  for  theft  may  be 
convicted   of   receiving   stolen  goods 


knowing  them  to  have  been  stolen. 
So  it  is  an  indictable  ofience  to  com- 
pound the  crime  of  theft.  1.  Buch. 
App.  Ca.  205.  Queen  vs.  Thomas; 
or  any  other  crime  the  punishment 
for  which  is  not  a  mere  fine.  Ih. — 
Ta.] 


(  318) 


CHAPTEE  XXXIX. 


OF  OBLIGATIONS  ARISING  QUASI  EX  DELICTO. 


[GROT.  III.  38.] 


Sect. 

1.  Obligation    arising    quasi    ex 

delicto. 

2.  Liability  of  him  out  of  whose 

house  anything  is  thrown  or 
poured. 

.3.  Liability  of  a  shipmaster,  or 
owner  of  an  inn,  to  his  pas- 
sengers or  guests. 

4.  Whether  a  surgeon  or  medical 
man  is  liable  for  unskilful- 
ness  in  his  art. 


racing    with   his 


Sect. 

5.  A    wagoner 

wagon. 

6.  How    compensation    is    to    be 

made  by  him  whose  animal, 
horse,  dog,  pig,  &c.,  causes 
any  damage. 

7.  Of  the  liability  of  him  whose 

ship  runs  another  ship  down. 

8.  Of  the  rule  of  the  road  where 

two  wagons  meet  each  other. 


§  1.  Obligation  quasi  ex  delicto  arises  either  througL.  the  act 
of  tliose  wlioiii  we  have  in  our  power  or  service,  or  through 
damage  caused  to  another  by  our  property,  tot.  tit.  Inst,  de 
ohlig.  quae  quasi  ex  delict.  For  this  we  are  obliged  to  make  com- 
pensation, as  if  we  had  caused  the  damage  ourselves ;  but  are  not 
liable  to  punishment,  which  is  not  extended  beyond  the  person  of 
the  wrong-doer.  I.  26.  D.  de  poerds  (a) ;  as  we  have  more  fully 
shewn,  ante,  Booh  IV .  chwp.  2.  §  7.  et  seq. 

§  2.  We  are  by  the  act  of  another  bound  to  compensate  the 
injury  which  any  one  has  suffered  in  his  person,  or  his  clothes,  or 
otherwise,  through  whatever  has  been  thrown  or  poured  out  of 
our  house  by  one  of  our  household,  tot.  tit.  D.  de  his  qui  effud. 
§  1.  Instit.  de  obligat.  quae  quasi  ex  delicto.  Because  every  one 
must  be  responsible  for  the  act  of  his  household,  and  those  whom 
he  employs  in  his  service,  and  for  whatever  they  dp  in  such 
service,  arg.  §  fin.  Inst,  de  ohlig.  quae  ex  delicto  (6). 


(o)  Unless  a  command  or  mandate 
was  given  by  us.  See  the  notes, 
oMte,  eh.  34.  §  4.  It  may  further  be 
observed,  that  jure  hodierrio  the  ac- 
tion for  theft  lies  at  suit  of  the 
county  alone  and  private  individuals 


have    the   action    for   compensation 
sive  ad  id.  quod  interest. 

(6)  See  arde,  b/c.  4.  ch.  Z.  §  8.  and 
the  note  to  §  7.  So  likewise  if  any 
one  has  anything  projecting  or 
hanging  over  the  public  way,    and 
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§  3.  So,  likewise,  a  shipmaster  and  innkeeper  must  compen- 
sate and  make  good  tlie  damage  which  the  travellers  have  suffered 
to  property  brought  into  the  vessel  or  inn,  and  accepted  by  them, 
whether  the  damage  be  caused  by  their  employes  or  servants,  or 
even  by  the  other  guests  and  travellers  allowed  in  the  ship  or  inn. 
I.  et  tot.  tit.  D.  Naut.  Caupon.  Stab,  et  tit.  Furti  advers.  nautas. 
We  have  discussed  this  liability  more  fully  ante,  chapter  2.  § 
10.*  Whether  a  judge  or  advocate  is  liable  for  negligent  con- 
duct, even  as  for  a  crime,  has  been  considered  ante,  chapter  33. 
§§  10.  11. 

§  4.  But  is  a  physician  or  master  of  medicine,  who  has  through 
negligence  and  ignorance  given  any  one  some  medicine  to  take, 
which  has  injured  him  or  caused  his  death,  to  be  punished  for 
the  same?  Some  are  of  opinion  that  as  this  can  seldom  be 
detected,  and  his  misdeeds  are,  as  it  were,  covered  with  the  earth, 
the  punishment  of  such  an  one  has  fallen  into  disuse,  although 
by  law  he  is  liable,  and  may  be  punished  at  discretion,  arg.  §  7. 
Inst,  de  leg.  Aquil.  junct.  I.  1.  §  1.  D.  de  var.  et  extraord.  cog- 
nito.    See  Damhouder.  prax.  crim.  cap.  77.  num.  28. t 

§  5.  A  wagoner,  racing  and  wounding  any  one,  forfeits,  be- 
sides compensation,  his  wagon  and  horses,  without  the  officer 
being  able  to  compromise  it,  but  they  of  the  Chamber  of  Accounts 
may  do  .so;  and  if  any  one  is  killed  he  will  obtain  remission. 
See  Papegay.  pag.  481.  We  are  liable  to  make  compensation 
through  our  property,  whether  animate  or  inanimate,  as,  for 
instance,  through  our  cattle,  horses,  dogs,  pigs,  ships,  wagons, 
&c. 

§  6.  He,  whose  animal  causes  damage  to  another,  must  make 
compensation  or  deliver  up  the  animal  for  the  same.  §  8.  11. 
Instit.  si  quadrup.  .pauper  fecisse  dicatur,  I.  8.  §  1.  Z?.  eod.  I.  39. 

the  sarine  should   fall,   the   damage  responsibility    for    the    act    of    his 

caused    thereby    will    be    for    his  servant. — Tb.] 

account,   as  having  been  caused  by  *[C/.  v.  d.  Keessel.  Th.  811. — Tk.] 

his  means  or  carelessness.     [But  a  +  [See    as    to   the   liability   of    a 

master  is  not  in  general  liable  for  physician    or    surgeon     for    injury 

the   act  of  his   servant  beyond   the  caused  through  negligence  or  unskil- 

amount  of  the  unpaid  hire.     Grot.  fulness,  Voet.  9.  2.  23.  Lee  v.  Schon- 

3.  38.  8.  except  where  the  servant  herg.  B.  1877.  p.  136.  Kovalsky  v. 

has   acted   within  the  scope  of.  his  Krige.    20.    C.    T.   822.    Mitchell  v. 

employment.     See   the  note  in  the  Dixon.  1914.  Ap.  Div.  519.   Ooppen 

Appendix   on    this    section   of    the  v.  Impey.  1916.  C.  P.  D.  309. — Te.] 
Author's    text    as   to    the   master's 
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D.  ad  I.  Aquil.  Costal,  in  I.  1.  Z>.  eod.  But,  if  the  animal  be 
wild  by  nature,  or  otherwise  of  a  mischievous  propensity,  as,  for 
instance,  a  dog  accustomed  to  bite,  or  a  horse  accustomed  to 
kick,  or  the  like,  the  owner  will  be  liable  to  make  full  compensa- 
tion for  the  damage  done,  without  being  able  to  get  off  by  giving 
up  the  animal.*  Z.  40.  I.  41.  D.  de  aedilit.  Edict.  §  1.  Instit.  si 
quadr.  paup.  fecisse  dicat.  And  if  an  animal  be  found  on 
another's  land,  it  may  be  placed  in  a  pound  or  enclosure 
appointed  for  the  purpose,  until  its  owner,  upon  payment  of  the 
damage  and  expenses,  releases  it  therefrom.  Grot.  Introd.  hk.  S. 
ch.  38.  n.  14.  Zypae.  notit.  jur.  Belg.  ad  leg.  Aquil.  vers,  pecus. 
See  Handvesten  of  Kenmerland,  p.  m.  204.  Statutes  of  Rhine- 
land,  art.  138.  Statutes  of  Voorn,  art.  76.  et  seq.  (c). 


*  [See  note  in  the  Appendix. — ■ 
Tr.] 

(c)  Vide  latins  Vitriar.  ad  J.  pag. 
818.  et  seq.  who  rightly  observes  that 
the  actio  de  pauperie,  or  claim  for 
compensation  of  damage  caused  by 
an  animal,  is  not  taken  away  by  the 
136th  and  150th  art,  of  the  crim. 
ordon.  of  Charles  V.,  because  these 
articles  merely  mention  the  penal 
and  extraordinary  action,  without 
considering  the  civil  remedy.  I  say 
the  civil  in  contradistinction  to  the 
criminal,  for  the  said  claim  for  com- 
pensation proceeds  ex  jure  naturoe, 
and  is  properly  speaking  only  con- 
firmed by  municipal  law,  for  a 
philosophical  mind  need  but  regard 
the  causa  moralis,  or  moral  cause  of 
the  damage  done,  to  satisfy  itself 
that  there  is  no  absurdity  in  obliging 
him  to  make  oompejisation  whose 
animal  has  caused  the  damage,  or 
who  has  excited  and  goaded  it  on  to 
the  damage  of  another,  any  more 
than  allowing  the  owner  of  a  house, 
out  of  which  anything  is  -thrown, 
to  be  sued  specie  actionis  legis  Aqui- 
liae  for  compensation  in  damages. 
"  II  n'y  a  point  de  doute  (comme  dit 
le  savant  de  PufEend.  D.  de  la  N.  liv. 
3.  chap.  1.  §  6. )  qu'un  maitre  ne  soit 
respon,sable  du  dom.'mage  que  ses 
hites  causent  nan  seulement  par  sa 


negligence,  comme  qvMnd  H  les 
laisse  echapper,  ou  par  sa  malice, 
comme  quand  il  les  irrite  lui-meme; 
mais  encore  lorsqu'  elles  sent  unique- 
ment  poussSes  par  leur  ferocite 
naturelle  ou  par  un  mouvement 
ordinaire.  Car  il  falloit  ou  ne  pas 
nourrir  de  tels  animaux,  ou  les 
garder  si  Men  qu'ils  ne  pussent  faire 
du  mal  d,  personne."  But  whether, 
by  our  Dutch  Laws,  the  owner  can 
escape  further  liability  by  giving  up 
the  animal  (noxae  dando  animal),  or 
is  bound  to  make  full  compensation, 
is  not  without  reason  a  matter  of 
doubt  with  many.  That  he  may 
escape  further  liability  by  giving  up 
the  animal  is  the  opinion  of  Grotius. 
Introd.  hk.  3.  ch.  38.  §  10.  and 
proved  by  reference  to  local  laws  by 
the  jurists  in  the  ohservatien  ad 
Grot.  vol.  2.  ohs.  94.  to  which  we 
may  add  that  the  noxale  judicium 
has  nowhere  been  abrogated  (as  far 
as  I  am  aware)  in  our  laws  or 
customs  et  servandum  esse  ex  aequo 
et  hono,  existimMvere  phires  VV. 
DB.  conf.  P.  Voet  ad  Inst.  p.  483. 
except  where  the  animal  was  in- 
furiated by  the  owner;  or  its  mis- 
chievous propensity  known  to  him, 
when  there  exists  malus  animus  or 
great  carelessness  (on  his  part),  and 
hence,  according  to  law  and  equity. 
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§  7.  He  whose  ship  runs  down  another  ship  if  he  could  have 
prevented  it,  or  the  collision  was  caused  by  his  neglect  or  fault, 
must  pay  all  the  damage.  I.  29.  §  4.  ad  leg.  Aquil*  but  if  it 
has  been  brought  about  by  a  storm,  bad  weather  or  otherwise, 
without  any  fault  on  his  part,  the  damage  on  both  sides  will  be 
borne  by  the  shipmasters,  each  for  the  half.  Placaat  of  the 
Emperor  Charles,  1551,  art.  6.  of  King  Philip,  1563,  tit.  van 
Schepen  die  elkander  heschadigen.  Wisbuy,  maritime  law,  art. 
27.  48.  49.  50.  &  71.  West-cappel.  art.  16.  Neostad.  decis.  48. 
49.  Coren.  ohserv.  40.  num.  1.  8f  ohserv.  ult.  [and  this  without 
any  distinction  whether  the  damage  was  caused  at  sea  or  upon 
inland  waters,  that  is  as  regards  the  damage  to  the  vessels  them- 
selves; but  with  respect  to  the  damage  to  goods  on  board  the 
ships,  there  is  this  difference  between  voyagers  abroad  and  within 
the  country,  that  among  the  former,  the  damage  is  likewise 
equally  divided,  but  not  among  the  latter.  See  the  tract,  entitled 
Advysen,  certificatien  et  Gewysden,  concerning  the  compensation 
of  damage  to  inland  voyagers.  Bell,  jurid.  fag.  331.  And  the 
amount  of  half  the  damage  to  the  ship,  which  caused  the  collision 
or  loss  at  sea,  and  of  the  goods  therein  at  the  time  of  the  acci- 
dent, must  be  calculated  half  and  half  and  according  to  the 
value  at  the  place  of  destination  of  the  said  ship  and  goods. 
Coren.  ohs.  41.  vide  Sf  supra.  4:2:   9.]     The  compensation  is  to 

full  compensation  must  take  place,  sively  speak  of  swans.  The  full  text 
besides  judicial  punishment  as  well.  of  §  13.  reads  tlius,  "  the  owner  of  a 
To  make  an  exception  here  in  the  dog  that  has  killed  any  person's 
case  of  dogs,  and  exclude  the  owner,  swans  or  other  birds  is  bound  to 
whenever  such  animals  have  caused  make  good  the  same,  and  it  will  not 
damage,  from  the  noxale  judicium  suffice  to  give  up  the  dog. "  See  note 
is  (under  correction)  not  allowable  in  the  Appendix. — Tb.] 
without  an  express  law  to  that  efiect ;  *  [Jones  vs.  Handle,  Roscoe  Rep. 
and  this  is  not  contrary  to  the  64.  Negligence  in  unmooring  a  ship, 
doctrine  of  Grotius,  Introd.  h.  t.  so  as  to  cause  a  collision  with  another 
§  13.  and  the  observations  thereon,  ship,  subjects  the  master  of  the 
vol.  2.  ohs.  96.  for  these  speak  speci-  vessel,  on  board  of  which  the  negli- 
ally  of  the  case  where  a  dog  has  gence  has  taken  place,  to  an  action 
killed  swans,  and  hence  we  can  at  the  for  damages,  even  though  it  might 
most  extend  the  same  to  the  killing  have  been  possible  for  those  on  board 
of  noble  birds;  especially  as  the  of  the  other  vessel,  by  the  exercise 
owner  of  a  dog  in  such  a  case  cannot  of  superior  skill,  to  have  escaped  the 
be  more  severely  punished  than  the  collision.  Suffert  vs.  Laing,  Water- 
owner  of  an  ox  or  other  animal,  meyer's  Rep.  p.  6. — Ta.] 
[Grotius,   however,   does  not  exclu- 
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be  reckoned  of  everything  -vrhicli  was  actually  damaged  by  tbe 
collision  of  tbe  ship  and  no  further,  arg.  I.  21.  §  3.  D.  de  act. 
empt. 

And,  therefore,  where  a  certain  ship  had  by  the  collision  of 
another  ship  been  rendered  unfit  for  sailing,  so  that  it  could  not 
remain  with  the  fleet,  and  was  within  48  hours  after  captured 
by  the  Dunkirk  pirates,  the  Supreme  Court  of  Holland  held  that 
the  owners  of  the  captured  ship  were  entitled  to  recover  from  the 
ship  which  had  caused  the  damage,  and  her  owners,  the  loss 
actually  sustained  by  the  collision,  but  not  further  or  otherwise. 
31  July,  1633,  between  Leendert  Brouwens,  proceeding  as  plain- 
tiff in  arrest  and  principal  case,  against  Jan  Claasz,  defen- 
dant [d). 

§  8.  So,  likewise,  wagoners  are  obliged  to  compensate  each 
other  for  the  damage  caused  by  their  driving  against  each  other's 
wagons.*  arg.  I.  29.  §  2.  D.  ad.  I.  Aq.  Hence  it  is  a  rule  among 
them,  that  they  must  make  way  for  each  other  in  time;  to  wit, 
that  the  one  who  has  not  yet  passed  the  half  of  the  road  and 
journey  from  one  place  to  another,  must  make  way  for  another 
who  has  already  driven  more  than  such  half  of  the  road ;  so  like- 

(d)  See  Groenewegen  in  the  notes  manni  jus  maritimum,   p.   m.   581. 

to  Grotius  h.  t.  n.'  18.  add.  ampl.  But  whatever  trouble  many  learned 

Sohorer,  ibid,  [and  v.  d.  Keessel.  Th.  men  may  have  given  themselves  in 

812-21. — Te.]  and  especially  also  the  the  interpretation  of  this  lex,  I  think 

remarks    on    maritime   law   in   the  it  clear,  with  the  eminent  Stracoha. 

placaat  of   King   Philip  issued  31  trad,  de  mercatura,  pag.  413.  inter- 

Octob.  1S63.  by  T.  V.  Gliiis,  pag.  91.  preiandum    dictum    versiculum    et 

et  seq.  and  likewise  the  Statutes  of  factum  in  eo  ponendum  in  que  et 

Friesland,  bk.  1.  tit.  27,  and  Verwer.  nautarum   et  domini  cessat   culpa; 

Neerl.    Zeerecht.    pag.    122    et   seq.  but  regard  being  had  to  our  customs, 

Besides  the  questions  worthy  of  con-  we  may  safety  apply  the  said  rule 

sideration  on  this  subject,  which  are  also   in   this    case,    and    assess   the 

mostly    discussed    by    Bynkershoek,  damage  half  and  half  between  them. 

quaest.  jur.  priv.  lib.  4.  cap.  19.  &  The  reason  for  this  custom  is  indeed 

22.     there    yet    remains    this    one,  not  philosophical  but  politic,  to  wit, 

whether  the  damage  caused  by  the  in     order     to     prevent     fraudulent 

breaking  of  the  cable  and  consequent  practices.     Vid.  Math,  de  criminib. 

drifting   of   the   vessel,    to    another  pag.   142.    ladd.   v.   d.   Keessel.   Th. 

■vessel,  is  also  to  be  divided  equally  812.  &  817. — Tk.] 

between  the  two  vessels  ?    The  reason  *  [Grotius,  3.  38.  12.  holds  that  a 

why  this  is  doubtful  lies  in  tlie  I.  29.  wagoner,  whose  horses  run  away,  is 

§  2.  B.  ad  I.  Aquil.  which  according  bound   to  make  compensation  even 

to  some  must  be  read  by  omitting  where  it  happens  without  his  fault, 

the  adverb  non,  which  is  again  ob-  — Ta.] 
jeoted  to  by  others.       Vid.    Styp- 
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wise  in  a  narrow  way  wliere  two  wagons  cannot  pass  each  other, 
the  one  who  has  done  the  lesser  part  of  such  way  must  make  room 
for  the  other  by  going  back  to  a  place  where  they  may  pass 
each  other.  Otherwise  a  cart  must  always  make  way  for  a 
wagon,  and  further  this  discretion  is  observed,  that  an  empty 
wagon  must  make  way  for  a  laden  one,  especially  at  harvest  time, 
when  the  wagons  come  out  of  the  fields  heavily  laden  with  hay  or 
grain  and  cannot  very  well  get  out  of  the  road;  so  likewise  a 
common  wagon  mostly  makes  way  for  a  coach  with  four  or  six 
horses.  The  damage  caused  by  not  following  these  rules  must  be 
borne  by  him  who  has  not  observed  them.  See  Nicol.  van  der 
Hoog.  singular.  Jur.  21.  (e). 

(e)  AdA.  cl.  Voet  m  Comment,  ad  endaagsehe  Beclitsgel.  6.  b.  4.  cap. 

Pandect,    ad   tit.    nautae   caupones  per  tot.  [cf.  Gens.  For.  pi.  1.  6fc.  2. 

stahularii  ut  rec.  rest,  junct.  tit.  ad  ch.  14.  §  36. — Ta.] 
leg.  aquil.  et  ampliss.    Huber.  Heed- 
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CHAPTEE  XL. 


OF  THE  MANNER  IN  WHICH  OBLIGATION  IS  DISCHARGED, 
AND  OP  PAYMENT,  COMPENSATION,  NOVATION,  AND 
ASSIGNATION. 

[GROT.  III.  39-44.] 


Sect. 

1.  Of  payment.     How  made  and 

proved. 

2.  Of  oompensationandretention. 

3.  Of  acquittance  by  delivery  up 

of  the  document.  How  to 
proceed  when  the  document 
is  lost  or  missing. 

4.  To    whom    payment    must   be 

made.  Can  it  be  made  to  a 
servant  ? 


Sect. 

5.  Whether  payment  can  be  made 

before  the  due  date  ? 

6.  The  creditor  must  demand  pay- 

ment from  the  debtor  at  the 
latter's  house. 

7.  Of  acquittance. 

8.  Of  prescription  of  debts. 

9.  Of  novation. 

10.  Of  assignation. 

11.  Of  bills  of.  exchange. 


An  obligation  having  by  all  proper  means  been  fully  confirmed 
and  acquired,  the  stipulator  has  a  right  to  performance  of  the 
same  (a).  Which  principally  consists  in  payment  or  satisfaction 
of  that  for  which  the  obligation  was  made.  tot.  tit.  D.  8f  Cod. 
de  solution.  Satisfaction  of  an  ordinary  debt  is  made  by  pay- 
ment or  voluntary  releases;  and  in  crime  the  obligation  is  paid 
by  punishment  and  fine,  or  by  pardon  of  the  offence;  which  we 
will  discuss  in  order. 

§  1.  The  payment  (b)  and  satisfaction  of  a  common  debt  must 


(a)  But,  if  the  contract  be  bi- 
lateral, it  must  be  observed  that  no 
stipulaitor  can  claim  performance  of 
the  contract,  much  less  provision  of 
namptissement,  unless  he  is  able 
sjifficiently  to  show  that  he  has  on  his 
part  fully  performed  that  to  which 
he  was  bound  ex  contractu.  Conf. 
DD.  ah  A,  in  notis  ad  mod.  proced. 
pag.  39.  cit. 

(6)  According  to  his  usual  custom 
Grotius  has,  Introd.  hh.  3.  ch.  39. 
§  7,  most  excellently  described  this 


kind  of  satisfaction  of  debt.  "  Pay- 
ment (he  says)  is  a  furnishing  of 
the  thing  which  any  one  owes,  made 
by  the  debtor  or  some  one  on  his 
behalf,  provided  he  be  competent  to 
do  so,  to  the  creditor  who  is  com- 
petent to  receive  the  same."  That 
the  author  does  not  h.  I.  consider 
what  persons  are  competent  to  make 
and  receive  payment,  is  because  he 
has  already  discussed  the  capacity 
of  persons  to  contract,  ante,  chap.  2. 
It  may,  however,  be  asked  whether 
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be  precisely  of  that  to  which  the  obligation  binds,  whether  it 
consists  in  doing  or  giving  something.  I.  2.  §  2.  D.  de  reb. 
credit.  [Grot.  3.  39. J 

§  2.  Except  only  that  the  debtor  may  in  the  payment  bring  in 
by  way  of  compensation  and  set-off  whatever  the  creditor  owes 
him  of  the  same  quality  and  value.  I.  1.  D.  ^  I.  4.  Cod.  de  oom- 
pensat.  provided  this  appears  without  diiBculty.  I.  ult.  §  1.  Cod. 
eod.  ^  ihi.  DD.  Which  set-ofE,  although  it  must  be  made  by 
means  of  exception  or  defence,  nevertheless  ipso  facto  reduces  the 
debt,  and  has  the  effect  that  the  running  of  the  interest  is  thereby 
actually  reduced  and  stopped,  from  the  time  that  the  creditor 
commenced  to  owe  something  of  like  quality  and  obligation,  d.  I. 
4.  Cod.  de  compensat.  junct.  I.  4.  I.  11.  I.  12.  D.  eod.  Grot. 
Introd.  lib.  3.  cap.  40.  n.  10.  11.  Faber.  ad  Cod.  lib.  4.  tit.  23. 
defin.  4.  Christin.  vol.  3.  defin.  39.  num.  3.  8f  4.  (c). 


a  general  authorized  agent  cum 
libera  is  to  be  considered  competent 
to  make  payment  of  particular  debts 
of  the  mandator,  and  can  be  com- 
pelled thereto?  The  affirmative  of 
this  question  is  dear,  if  only  the 
debt  be  liquid  and  of  such  a  nature 
that  the  principal  was  absolutely 
obliged  in  law  to  make  payment. 
Conf.  Voet.  46.  3.  1.  As  reasons  for 
this,  the  following  may  (under  cor- 
rection) be  advanced.  1st.  That  we 
may  always  improve  the  condition 
of  others  even  without  their  know- 
ledge, but  not  make  it  worse.  2nd. 
That  the  law  even  allows  one  as 
negotiorum  gestor'to  pay  for  another, 
against  his  consent,  that  which  is 
immediately  due  in  the  public  in- 
terest, e.g.  the  ransom  for  another's 
child  or  father,  &c.  vid.  I.  43.  D.  de 
neg.  gest.  unless  he,  from  whom  this 
is  claimed  back,  has  also  been  re- 
duced to  want,  for  then  the  rule 
applies  expensae,  quas  quis  pietatis 
intuitu  fecit,  non  repetuntur. 

(c)  Compensation,  or  set-off  of  debt 
against  debt,  is  divided  into  simple 
and  conditional,  which  although  li- 
quid, like  the  former,  nevertheless 
requires  a  preceding  taxation,    and 


the  solution  or  reduction  of  the  debt 
takes  place  by  this  means  ipso  jure, 
and  not  from  the  time  that  the  same 
is  pleaded  iv,  jvdicio  propter  cequi- 
tatem;  but  if  any  one  has  omitted 
to  plead  compensation,  he  wiU  do 
better  to  sue  for  payment  of  his 
claim  than  ask  restitution  of  what 
he  has  paid  condictione.  vid.  Titii 
Jus  priv.  p.  654.  unless  this  neglect 
be  judicial,  in  which  case  compensa- 
tion may  still  be  made  in  executione 
or  on  appeal,  vid.  Voet.  ad  Dig.  de 
compensat.  n.  2.  Whether  com. 
pensation  involves  an  admission  of 
the  claim  is  a  matter  of  doubt  with 
many.  Prof.  J.  Voet.  d.  tit.  num. 
3.  maintains  the  negative  on  the 
ground  that  compensation  is  con- 
sidered as  an  exception,  and  hence 
the  I.  9.  D.  de  except,  applies.  But 
sound  sense  teaches  me  that  the  con- 
trary is  true,  so  long  as  there  is 
nothing  to  shew  that  the  counsel  of 
defendant  was  ignorant  and  stupid 
enough  to  rely  on  the  defence  of  com- 
pensation, without  instituting  a 
proper  claim  in  reconvention,  for  no 
one  can  be  considered  to  be  so  foolish 
as  to  throw  away  his  money  by 
wishing   to  set   off    a  liquid  claim 
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Hereunder  is  also  included  the  right  of  retention  or  lien  of  that 
which  I  have,  or  obtain,  from  or  on  account  of  my  debtor,  until 
payment  or  compensation  of  what  he  owes  me.  org.  I.  ult.  Cod. 
depositi.  Which  principally  happens  with  things  deposited  or 
entrusted  to  another,  upon  which  any  expenses  have  been  made, 
as  for  instance  material  given  to  anyone  to  make  up  into  cloth, 
stufE,  or  something  else ;  which  stuff  so  made  up  may  be  retained 
and  set  off  against  the  wages  and  expenses  bestowed  upon  it. 
arg.  I.  15.  D.  de  imvpens.  in  res  dotales  fact.  I.  26.  §  4.  D.  de 
condict.  indehiti.  I.  25.  8f  seq.  D.  de  procuratorih .  I.  5.  de  dote 
praelegat.  I.  9.  §  2.  D.  de  acq.  rev.  dominio.  I.  5.  Cod.  de  rei 
vindicat.  This  is,  for  similar  reasons,  extended  to  all  kinds  of 
things  and  actions,  arg.  tit.  Cod.  Etiam  ob  chirographar.  pecu- 
niam  pigrvixs  retineri  posse.  This  right  is  also  enjoyed  by  ship- 
masters and  carriers  for  their  freight,  warehousing,  and  expenses 
made.  Bald.  ad.  I.  ultim.  rmim.  1.  Cod.  commodati.  Coler.  de 
processib.  executivis.  part.  1.  cap.  2.  num.  241.  Likewise,  also, 
innkeepers  may  detain  the  goods  of  their  lodgers,  and  take  away 
the  upper  garment  for  whatever  they  have  spent.  Bald,  ad  I.  5. 
nuTW.  5.  Cod.  locati.  Negusant.  de  pignor.  pa/rt.  2.  memb.  4.  num. 

against  one  which  is  null  and  has  no  tion  between  partners,  guardians 
existence,  unless  in  the  case  of  fear  and  pupils,  &c.  Lastly,  we  might 
or  violence,  which  cannot  very  well  also  have  considered  here  in  what 
happen  in  a  judicial  proceeding,  cases  compensation  ceases,  but  this 
The  common  definition  given  by  Voet  has  already  been  discussed  by  Voet, 
I.  c.  says  in  so  many  words,  com-  d.  t.  n.  15.  et  seq.  and  Grotius, 
pensatio  est  dtbiti  et  crediti  inter  se  Introd.  d.  t.  §  10.  Some,  however, 
contributio,  I.  1.  P.  eod.,  and  there-  erroneously  maintain  that  no  oom- 
fore  necessarily  involves  the  ad-  pensation  takes  place  of  claims  which 
mission  of  the  existence  of  an  aes  are  partly  illiquid,  for  this  cannot 
alienum,  in  satisfaction  or  reduction  destroy  the  compensation  of  the 
of  which  the  said  compensation  must  liquid  part,  and  for  the  illiquid  part 
serve  ianquam  solutionis  species,  I.  of  the  debt  or  claim  security  can  be 
4.  Cod.  de  compensat.  But,  if  the  demanded,  vid.  Voet  ad  tit.  de  solu- 
compensation  is  improperly  and  un-  tionih'us,  n.  29.  Although  oom- 
justly  opposed,  the  condictio  will  pensation  is  a  destruction  of  the  debt 
certainly  come  into  play.  It  is  immediately  by  operation  of  law, 
moreover  permitted  to  plead  com-  still,  in  legacies  the  intention  to  com- 
pensation of  a  ceded  debt  {.Smith  vs.  pensate  is  never  presumed  in  law 
Howse,  2.  Menz.  Rep.  77],  just  as  unless  this  is  clearly  expressed  in  the 
on  the  contrary  compensation  may  will.  vid.  Holl.  Consult,  vol.  6.  p. 
be  set  up  against  the  cessionary  him-  311.  [See  further  on  compensa- 
self,  uti  late  docet  Auctor,  in  Gens.  tion,  Pothier  on  obligations,  edit, 
for.  p.  1.  lib.  4.  t.  36.  n.  16.  et  seq.,  v.  d.  Linden,  vol.  2.  ch.  4. — Tr.] 
where  he  fully  discusses  compensa- 
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138.  Math.  Coler.  de  process,  executvv.  part.  1.  cap.  2.  nura. 
254.  So  likewise,  advocates  and  pleaders  may  detain  all  docu- 
ments in  a  suit  until  they  are  paid,  per  text.  8f  Gloss,  in  I.  12.  B. 
de  vi  8f  vi  armata.  I.  25.  in  fin.  D.  de  procurator.  I.  14.  §  1.  D. 
communi.  dividundo.  See  Andr.  Gail.  lib.  2.  observ.  12.  num.  5. 
This  extends  even  so  far  that  we  may  detain  the  property  of  a 
third  party  for  expenses  bond  fide  bestowed  upon  it.  diet,  legib. 
See  Anton  Faber.  ad  Cod.  lib.  3.  tit.  22.  defin.  15.  Joan  a 
Sande.  lib.  3.  tit.  15.  defin.  5.  Eadelant,  decis.  100  [d).* 

§  3.  Payment  is  proved  by  means  of  a  receipt  and  written 
acquittance  (given)  by  the  creditor ;  or  also  by  giving  back  to  the 
debtor  the  obligation  or  instrument,  and  his  having  possession  of 
the  same.  DD.  ad  I.  Labeo  2.  D.  de  pact,  unless  the  creditor  can 
prove  the  contrary,  for  although  the  document  is  found  torn  or 
erased  in  the  possession  of  the  debtor,  it  does  not  (conclusively) 
follow  that  he  has  actually  made  payment,  for  it  may  have  got 
into  his  possession  without  the  knowledge  of  the  creditor,  who 
may  either  have  lost  it,  or  it  may  have  been  stolen  from  him,  and 
therefore  the  creditor  must  be  allowed  to  prove  the  contrary  if  he 
can.  I.  24.  D.  de  probat.  vide.  Costal,  ad  d.  I.  2.  D.  de  pact. 
Angel,  ad  §  hoc  aTnplius.  num.  10.  Instit.  quib.  Tnod.  tollitur 
obligat.  Ferrar  in  form,  libell.  in  act.  hypoth.  in  verb,  excep- 
tionem  solutionis.  8f  ibi  Masuer.  in  ad  dit.  Lud.  Remain,  con- 
seil  146.  num.  13.  Petf.  Anchoran.  lib.  2.  quaest.  69.  lib.  2. 
observ.  37.  num..  5.  6.  7.  Nicol.  Everhard.  consil.  132. 

In  which  case  he  is  also  permitted  to  declare  on  oath  that  the 
writing  has  been  bond  fide  lost  or  is  missing,  whereupon  the 
debtor  must  grant  him  a  new  document,  under  security  that  the 
debtor  shall  not  be  held  liable  on  the  first,  if  it  should  afterwards 
be  found_  I.  ult.  Cod.  de  fide  instrum.  I.  57.  D,  de  administrat. 
tutor.     Andr.  Gail.  lib.  2.  observ.  37.  (e). 

(d)  The    Author    has    especially  dix. — Te.] 
treated    the    right    of  retention    in         (e)  But  if  no  admission  of  the  debt 

Censura  forensi,  pi.  1.  I.  4.  cap.  37.  takes  place,   quaeritur  whether  the 

It  must,  however,  be  observed  that  existence     of     the     instrument     or 

all  right  of  retention  ceases  as  soon  writing  is  sufficiently  proved  by  the 

as  proper  security  de  solvendo  debito  oath  ?       It   appears   to  me  that  if 

is  offered,     vid.   Voet,   ad  Pandect,  there  are  no  presumptions  or  other 

d.  tit.  num.  ult.  semi-plenae  prohationes  in  favour  of 

*  [In  regard  to  the  Jus  retentionis  those    who   ought    to    produce    the 

see  note  to  this  section  in  the  Appen-  document  and  claim  any  right  there- 
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§  4.  Payment  must  be  made  personally  to  the  creditor  or  his 
authorized  agent,  otherwise  it  will  not  amount  to  a  discharge. 
I.  ult.  Cod.  de  negat.  gest.  So  that  by  making  payment  to  the 
servant  of  anyone,  or  to  the  children  instead  of  their  parents, 
without  a  receipt  signed  by  the  creditor,  no  one  will  be  dis- 
charged.! I.  34.  §  4.  D.  de  solut.  unless  it  was  made  to  some  one 
who  in  trade  is  entrusted  with  the  shop,  cashbox,  or  the  daily 
paying  and  receiving  of  money.  I.  7.  §  1.  D.  de  inst.  act.  See 
Guid.  Pap.  decis.  173.  nwm.  3.  Ant.  Faber.  ad  codic.  Kb.  8. 
Ut.  30.  defln.  29. 

§  5.  Neither  may  we  make  payment  before  the  time  at  which 
payment  is  to  be  made  has  expired,  where  the  time  has  been  fixed 
in  favour  of  the  creditor,  for  until  that  time  the  rent  or  interest 
must  run  in  his  favour.  I.  38.  §  16.  I.  50.  I.  41.  §  41.  I.  137. 
§  2.  D.  de  verb,  obligat.  I.  70.  D.  de  solut.  unless  a  creditor  is 
willing  to  consent  thereto.  Hence  it  is  a  common  practice  that 
money,  running  at  interest  or  annual  rent,  cannot  be  redeemed 
except  after  three  months'  previous  intimation  and  notice,  or  of 
at  least  six  weeks  before  the  annual  day  for  payment,  or  it  will 
be  considered  that  the-time  has  been  extended  for  another  year, 
unless  it  was  expressly  agreed  that  the  redemption  might  be 
made  at  any  time,  in  which  case  we  may  even  between  such  times, 
after  similar  intimation  and  notice,  make  the  payment  and 
redemption,  provided  we  add  to  the  capital  the  interest  for  the 
time  that  has  elapsed. 

§  6.  He,  who  is  unwilling  to  make  payment,  may  also  be  com- 
pelled to  pay  interest  for  non-payment.  I.  17.  si  pupillo  D.  de 
usuris.  But  this  does  not  begin  until  after  litiscontestation  or 
legal  demand,  for  the  debtor  is  not  obliged  to  pay  his  debt  at  the 

on,  the  said  oath  will  not  be  suffi-  aut  conjecturae  existing^  and  no 
cient,  and  the  negative  will  prevail,  suppletory  oath  operating,  the  simple 
1st,  because  this  oath  must  be  con-  negative  must  also  be  sufficient, 
sidered  as  suppletory ;  2nd,  that  the  But  if  such  adminicula  exist,  and  the 
most  important  practitioners,  who  in  plaintiff,  moreover,  being  a  reliable 
case  of  doubt  are  of  authority,  right-  and  credible  person,  proving  the 
ly  maintain  that  the  said  offer  of  casus  omissionis,  and  his  adversary 
oath  although  aU  the  requisites  being  unable  to  establish  the  con- 
exist,  must  be  omitted  si  pars  ad-  trary,  it  is  clear  that  in  such  a  case 
versa  docuerit  aliter  de  veritate.  his  oath  will  certainly  decide  the 
vid.  N.  de  Passeribus  de  scriptura  matter  in  his  favour.  Oonf.  I.  pen. 
privata,  I.  1.  qiMest.  20.  Accord-  Cod.  de  fide  instrum. 
ingly    no    semi-plejiae    probationes 
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house  of  tlie  creditor,  but  tlie  latter  must  come  and  demand  it  at 
the  house  of  the  debtor,  unless  it  was  otherwise  agreed  upon.* 
I.  18.  D.  de  constit.  pecun.  8f  ibi  Gloss.  8f  DD.  As  is  bommonly 
done  in  annual  constituted  rents,  whereby  it  is  stipulated  that 
payment  shall  be  made  personally  to  the  holder  at  his  house  on 
the  due  date.  See  Pecc.  de  jure  sist.  van  besetten  ende  hand- 
opleggen,  cap.  9.  num.  2.  and  the  notes  thereon  (/). 

Besides  payment  and  the  just  performance  of  that  to  which  the 
contract  obliges,  an  obligation  is  also  determined  with  the  con- 
sent of  the  creditor  by  means  of  release,  novation,  and  assigna- 
tion. 

§  7.  Release  is  of  two  kinds.  The  one  takes  place  actually, 
and  consists  in  a  promise  not  to  claim,  as  if  the  obligation  had 
in  reality  been  performed.  §  1.  Inst.  quib.  mod.  ohliffat.  tol- 
litur.  Sf  I.  1.  D.  de  accept.  The  other  takes  place  by  implication 
of  law.     [Grot.  III.  4.  l.j  (ff). 

In  this  manner,  according  to  the  Imperial  and  Canon  laws,  a 
householder  or  hirer,  who  by  reason  of  a  flood,  war,  fire,  or  other 
great  damage  to  the  property  hired,  without  any  fault  on  his 
part,  has  enjoyed  little  or  none  of  the  fruits,  will  be  entitled  to  a 
partial  or  total  remission  of  rent.t  I-  15.  §  1.  I.  si  merces.  I.  25. 

*  [Adde  Voet.  46.  3.  12  :  Gens.  For.  pressed  therein  has  been  a  matter  of 

1.  bk.  4.  ch.  32.  14.  and  15  :  Schorer  much  discussion;  the  majority  of 
ad  Grot.  3.  39.  9.  n.  12 :  Evans  writers,  however,  aflGlrm  upon  good 
Pothier  on  ohligations  vol.  1.  n.  513.  reason  that  if  there  are  two  doou- 
p.  355. — Tb..]  ments  and  one  be  handed  back,  the 

(/)  Conf.    Vromans   de  foro  com.-  debt  will  remain  in' full  force;  just 

petenti,  lib.  3.  cap.  11.  §  3.  and  the  as  on  the  other  hand,  if  there  be  only 

note  of  Middelant  thereon.     It  must  one  writing,    they  infer  that  there 

further  be  observed  that  by  reason  has  been  a  quasi-contract  of  the  ex- 

of  the  I.  9.  D.  de  eo  quod  certo  loco,  tinguishment  of  the  debt,   which  I 

and  in  order  to  prevent  disputes,  it  would   willingly   approve,    provided 

is  safest  to  express   by  stipulation  only  there  be  proof  that  the  docu- 

the  place  where  the  payment  is  to  be  ment  was  voluntarily  handed  back 

made,  and  the  currency  in  which  it  (to  the  debtor),   without,   like  some 

is  to  be  done.     Conf.  A.  in  Cens.  for.  do,  inferring  this  from  the  mere  can- 

2.  DD.  ibi  alleg.  cellation    on    the    instrument,     and 
(gr)  That  acceptilatio,   or  release,  upon  that  ground   dispensing   with 

and  the  promise  not  to  claim,  or  pac-  the  necessary  purgatory  oath  in  such 

turn  de  non  petendo,   are  of  equal  a  case.     Ccmf.  DD.  ad  tit.  D.  de  ac- 

force  with  us,  as  both  of  them  des-  ceptil. 

troying  the  debt,   is  beyond  doubt ;  flBubridge  v.   Hadley.  2.   Menz. 

but  whether  the  simple  handing  back  Rep.  88.     Treasurer-General  v.  Lox- 

of  the  writing  destroys  the  debt  ex-  ton,  1  S.  C.  Rep.  304. — Tr.] 
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§  vis  major  D.  locati.  I.  licet.  8.  Cod.  eod.  See  Mornac  ad  d.  I. 
15.  D.  &  Anton  Fab.  ad  d.  I.  8.  Cod.  locati  Covarruv.  pract. 
qtuiest.  torn.  2.  cap.  30.  num.  1.  vers,  ob  rern  et  ihi  allegat.  This 
also  takes  place  in  the  case  of  farmers  of  the  public  or  state 
revenue,  I.  forma.  %  1.  D.  de  censihus.  Bald,  ad  d.  I.  8.  Cod. 
locati.  CraTett.  consil.  94.  num.  3.'  Especially  if  something  is 
abolished  which  was  stipulated  in  the  ordinance  or  conditions 
whereupon  the  farming  took  place.  See  also  Cons,  et  Advys. 
{Rotterd.)  ^rd.  vol.  cons.  105. 

§  8.  This  release  also  takes  place  by  prescription,  when  a 
certain  time  having  elapsed  the  debt  is  considered  as  paid  and 
satisfied.  I.  2.  Cod.  de  praescript.  30.  annor.  Grot.  lib.  3. 
cap.  46.  It  is  doubtful  after  what  time  this  prescription  takes 
place;  and  the  general  opinion  would  be  after  a  third  of  a  cen- 
tury. Grot.  ibid.  num..  8.  Goris.  Adversar.  miscell.  cap.  9. 
But  according  to  the  Roman  Law,  after  thirty  years.  I.  3.  et  tot. 
tit.  de  praescript.  annor.  as  has  already  been  observed,  ante, 
vol.  1.  bk.  2.  ch.  8.  §  7. 

The  Ordinance  of  the  town  of  Gouda  of  the  year  1607,  art.  99. 
provides  that  the  magistrates  shall  not  adjudicate  upon  any 
obligations  or  letters  bearing  interest,  which  have  not  been  acted 
on  for  thirty-three  years,  where  the  defendant  denies  the  same 
and  declares  on  oath  that  he  has  satisfied  them.  And  by  the 
same  ordinance,  art.  96.  97.  if  the  holder  of  an  obligation  cannot 
prove  that  he  has  for  ten  years  demanded  the  same,  the 
defendant  shall  upon  his  oath  stand  acquitted,  and  the  magis- 
trates shall  not  adjudicate  thereon,  and  likewise  also  the  heirs  of 
him  who  executed  it,  if  no  payment  has  been  demanded  of  them 
for  two  years  after  his  death,  unless  the  holder  thereof  can  allege 
any  legal  excuse. 

All  money  fines  determine  within  a  year,  and  all  penalties  for 
smuggling  must  be  demanded  within  a  year.  Placaat  van 
gemeene  middelen,  4.  Septemh.  1603.  See  Cons.  ^  Advys.  vol.  3. 
cons.  116.  117.  and  ante,  vol.  1.  bli.  2.  cTi.  8.  §  6. 

§  9.  Novation  is  where  the  obligation  is  discharged  by  another 

obligation  being  made  in  its  stead,  whereby  the  first  obligation  is 

destroyed.  I.  1.  D.  denov.    See  Mantic.  de  tacit,  et  a/mbig.  conv. 

I.  17.  per  tot.     [Grot.  3.  43.].* 

*  [See  further,  on  the  subject  of  Ohligatioiu,  edit.  v.  d.  Linden',  vol. 
Novation,   Voet.   46.  2:    Pothier  on      2.  ch.  2.— Tk.] 
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§  10.  Assignment  is  where  the  debtor  is  released  and  the 
obligation  satisfied  by  his  transferring  (to  the  creditor)  the  right 
which  he  had  upon  his  own  debtor,  which  is  commonly  called 
assignation.  I.  11.  D.  et  I.  ult.  Cod.  de  nov.  But  there  must  be 
a  clear  discharge  and  acceptance,  or  it  will  not  amount  to  a 
satisfaction,  according  to  the  saying,  assignation  is  no  payment. 
I.  21.  D.  de  novat.  et  de  legat.     [Grot.  3.  44.] 

Otherwise,  if  the  first  debtor  does  not  by  such  transaction 
appear  to  be  clearly  released  and  discharged,  it  will  amount  to  a 
mere  pointing  out;  and  even  although  it  be  accepted,  the  first 
debtor  may  nevertheless  still  be  proceeded  against,  d.  I.  ult. 
Cod.  et  I.  21.  D.  de  novat.  Neostad.  Cur.  Hollamd.  decis.  38. 
CosPuym.  of  Antwerp,  tit.  64.  art.  2. 

§  11.  Wherefore  among  us.  Bills  of  Exchange  do  not  release 
the  first  debtor,  until  after  they  have  been  satisfied.  Neostad. 
Sufr.  Cur.  Holl.  decis.  12.  Costuym.  of  Antwerp,  tit.  55.  art.  4. 
We  have  already  considered  Bills  of  Exchange  in  Chapter 
XXYII. 

Under  the  mode  of  satisfaction  some  include  payment  into 
Court,  but  improperly,  for  the  same  cannot  amount  to  satisfac- 
tion, so  long  as  it  has  not  been  so  pronounced  by  judicial 
sentence.  How  this  takes  place,  and  of  what  effect  it  is,  has 
been  considered,  ante,  Chap.  XI.  (h). 

(h)  Add.  Nostr.  in  Cens.  for.  p.  1.  lib.  4.  cap.  34  <b  35. 
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CHAPTER  XLI. 


OF  CESSION  OF  ESTATE,   LETTERS  OF  RESPITE,   OR  EXTEN- 
SION OF  TIME,  SUBETE  DBS  COBPS. 

[GROT.  III.  51.  J 


Sect. 

1.  Cession  of  Estate  defined. 

2.  How    and    by    whom    to    be 

effected. 

3.  Its  effect. 

4.  Of  SHrete  des  Corps. 

5.  Letters  of  induction  or  exten- 

sion of  time  and  their  effect. 


Sect. 

6.  Whether  the   same   can  exist 

without  security. 

7.  Whether  ajxd  when  the  ma  j  ority 

of  creditors  can  force  the  mi- 
nority to  agree  to  the  granting 
of  extension,  or  remission  of 
the  debt,  or  any  part  thereof. 


§  1.  Although  the  creditor  can  judicially  compel  his  debtor 
to  make  satisfaction  and  payment  of  his  deht,  the  latter,  who 
owes  more  than  he  can  pay,  has  certain  remedies  wherewith  it  is 
permitted  him  to  defend  himself,  so  that  his  creditors  do  not 
press  him  above  his  means.  These  rem.edies  are  cession  of 
estate,  surete  de  corps,  letters  of  Respite  or  Attermination,  that 
is,  extension  of  time  and  the  like. 

Cession  of  estate  is  a  voluntary  surrender  of  all  one's  property, 
for  the  benefit  of  his  creditors,  in  order  to  escape  imprisonment 
thereby.  I.  1.  Cod.  qui  hon.  ced.  pass,  and  not  to  be  liable  beyond 
this  for  the  debts  above  his  means.  I.  7.  Cod.  eod.  I.  4.  D.  de 
cessio.  honor.  §  ult.  instit.  de  actionibus.     [Cens.  for.  4.  46.] 

This  remedy  was  still  unknown  in  the  time  of  Count  Floris; 
for  in  the  Charters  of  Waterford  of  the  year  1288,  pag.  7.  we 
find  that  a  person  having  judgment  against  him  for  debt  and  not 
paying  within  two  weeks,  is  taken  in-  custody  by  the  messenger, 
and  thereafter  handed  over  into  the  power  of  the  creditor  who 
requires  him,  without  doing  any  hindrance  to  his  body,  and  keep 
him  until  he  has  paid,  or  otherwise  arrived  at  a  settlement.  And 
what  is  said  in  the  Bylaws  of  Amsterdam,  pag.  mihi  222,  is  also 
applicable  here.  "  Him,  whom  we  claim  for  debt,  we  shall  give 
bread  and  water,  and  not  wound  his  skin,  and  he  shall  lie  in  the 
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lord's  prison,  and  he  who  desires  to  have  him  shall  provide  the 
bread  and  water,"  &c. 

§  2.  In  order  to  obtain  the  right  of  cession  of  Estate,  permis- 
sion and  letters  must  be  asked  of  the  Government  together  with 
a  coTrnnittimus,  that  is  confirmation  to  the  magistrates  of  the 
place  where  the  petitioner  resides ;  and  if  he  lives  in  the  country, 
to  the  Court  of  the  nearest  inclosed  town,  before  whom,  the 
letters  having  been  granted,  the  petitioner  must  cite  all  his 
creditors  to  appear  and  witness  the  letters  obtained  by  him 
confirmed,  and  a  curator,  that  is  administrator  of  the  estate, 
appointed.  He  must  also  put  in  an  inventory  and  statement 
containing  all  his  debts  and  assets,  and  also  make  a  declaration 
on  oath  that  he  has  not  omitted  or  concealed  any  property, 
except  his  daily  clothes,  in  order  to  have  the  said  letters,  after 
due  inquiry,  confirmed  or  set  aside,  as  having  been  properly  or 
unduly  obtained.  See  Instructie  van  den  Hoogen  Raad,  art.  23 ; 
van  den  Hove  van  Holland,  art.  227.  Ampliatie,  art.  6.  Grot. 
Introd.  lib.  3.  cap.  51.  §  3.  Papegay,  p.  mihi  201  et  seq. 
Flacaat  19  May,  1544.  Zypae.  notit.  jur.  Belg.  tit.  qui  bon.  ced. 
poss. 

No  cession  of  estate  is  granted  to  those  who  have  incurred 
debt  through  crime.  Z.  1.  §  fin.  de  poenis.  I.  ult.  D.  de  in  jus 
vocando.  Christin.  vol.  3.  decis.  123.  num.  5.  19.  See  also 
Schneidwin.  ad  Instit.  de  action.  §  fin.  num.  19.  Papon,  lib.  10. 
tit.  10.  arrest.  8.  Grivell.  decis.  78,  and  Hugo  Grotius,  Introd. 
lib.  3.  cap.  51.  §  5,  who  adds  some  other  exceptions. 

So  likewise  not  to  those  who  conceal  their  property  mala  fide, 
and  are  unable  to  pay  on  account  of  fraud,  whom  we  generally 
call  bankrupts,  who  are  not  worthy  of  such  a  privilege,  arg.  I. 
fin.  de  his  quae  in  fraud,  creditorum,  and  are  mentioned  in  the 
Plac.  of  the  Emperor  Charles  of  7  Octob.  1532,  and  4  Octob. 
1540.  According  to  the  Roman  Law  all  women  were  ipso  jure 
free  as  to  their  person,  and  could  not  be  imprisoned  for  any  debt, 
except  arising  from  crime,  auth.  hodie  Cod.  de  exhibit,  reor. 
But  this  is  not  so  considered  at  the  present  day,  and  execution  is 
granted,  together  with  detention  of  the  person,  against  a  woman* 
as  well  as  against  a  man. 

Thus  the  Court  of  Holland  in  the  case  of  a  certain  woman  of 

*  \_Malcalm  v.   Gamphell,  Buch.  Rep.  1875,  p.  85— Tr.] 
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Enkhuizen,  who  having  obtained  letters  of  cession  was  at  the 
hearing  for  confirmation  thereof  accused  of  having  acted  mala 
fide,  ordered  her  on  the  9th  Octoher,  1582,  to  be  imprisoned, 
See  Neostad.  Supr.  Cur.  decis.  57.  Radelant.  Traject.  decis.  54. 
num.  6.  &  7.  Gudelin.  de  jure  novissimo .  lib.  5.  cap.  14.  vers, 
plane.  Zypae.  notit.  jur.  Belgic.  tit.  de  execut.  rei  jud.  lib.  2. 
vers.  sed.  &  Annae  Robert,  rer.  judicat.  lib.  2.  c.  7.  Bebuff.  ad 
constit.  reg.  de  literar.  oblig.  art.  11.  Gloss.  4.  in  fin.  Perez,  ad 
Cod.  de  custod.  rerum.  num.  6.  in  fin.  Gutier.  practic.  quaest. 
25.     Gomes,  ad  I.  62.  Tauri.  nuTn.  1. 

§  3.  This  cession  of  estate  having  taken  place,  the  debts  are 
not  entirely  extinguished  thereby ;  but  if  the  debtor  subsequently 
becomes  possessed  of  means  he  will  be  obliged  to  make  payment 
with  what  he  can  necessarily  spare.  I.  4.  D.  de  cessione  bono- 
rum.  §  ult.  Instit.  de  action,  except  where,  besides  the  voluntary 
cession,  he  has  suffered  some  disgrace,  in  which  case  he  will  be 
considered  to  be  entirely  released.  Guid.  Pap.  decis.  343.  Brun. 
de  cessione  quaest.  3.  in  pr.  num.  6.  Georg.  Tolosan.  Syntagm. 
jur.  lib.  22.  cap.  8.  num.  7.  I.  13.  §  7.  D.  de  his  qui  not.  infam,. 
I.  4.  Cod.  ex  quib.  caus.  infam,ia  irrogator.  [Z.  12.  et  seq.  D.  sol. 
Tnatrim,.  Vinn.  ad  §  ult.  Instit.  de  action,  n.  3.] 

As,  for  instance,  at  Leyden  and  Rotterdam,  where  no  cession 
of  estate  may  take  place,  unless  the  petitioner  soon  after  the 
confirmation  thereof  appears  and  stands  before  the  town  house  in 
his  undermost  garments  for  three  successive  days,  at  a  spot  three 
or  four  steps  high,  each  day  for  one  hour ;  to  wit,  from  half -past 
eleven  until  half-past  twelve  p.m.  Octroy  to  the  people  of 
Leyden,  30  July,  1501,  and  to  the  people  of  Rotterdam  granted 
in  the  year  1519.  [And  the  most  recent  creditors  are  preferred 
before  the  oldest,  with  respect  to  property  acquired  after  the  date 
of  cession.     Cons.  8f  Advys.  vol.  5.  cons.  79.]*  (a). 

*   [By  the  Insolvency  Law,   pre-  Loenius,    decis.    94.       It  is   beyond 

vailing  throughout  S.  Africa,  cessio  doubt  that  in  1735  ihis  remedy  was 

honorum    is    specially    abolished. —  still  employed,  since  by  the  Resolu- 

Te.  ]  tion  of  the  States  of  14  Septr.  of  that 

(o)  See  as  to  the  source  of  this  so-  year,  a  salutary  provision  was  made 

called  benefit  of  cession  the  ohserva-  on  the  subject  to  the  effect  that  the 

tien  cm  the  Introd.  of  Grotius,  vol.  2.  committimus  of  the  letters  of  cession 

ohs.  100.  and  further,  Voet.  ad  tit.  must  be  addressed  by  the  Supreme 

Pandect,  de  honor,  cess,  and  also  van  Court  to  the  judge  of  the  place  from 

Zurck  in  Cod.  Bat.  tit.  cessie.  and  which  the  petitioner  has  departed, 


Ch.  XLL] 


[GflOT.  III.  51.  J 


335 


§  4.  Otherwise,  if  the  debtor  has  a  hope  of  saving  his  estate, 
he  may  request  freedom  of  his  person  [vulgo,  surete  des  corfs) 
for  a  period  of  three,  five,  six,  or  more  months,  in  order  not  to 
be  troubled  as  to  his  person  by  his  creditors  within  that  time. 
See  Kinschot.  in  tractatu  de  securitate  corporis  (b). 

§  5.  Or  otherwise,  letters  of  Induction  or  Attermination  may 
be  asked  from  the  Court  of  Holland,  that  is,  consent  to  an  exten- 
sion of  time  or  respite  for  the  period  of  five  years,  provided 
security  for  payment  be  given,  and  likewise  with  committimus 
as  aforesaid.  I.  4.  Cod.  de  precib.  imp.  offer.  See  Papegay,  pag. 
mihi,  185.  Rebuff,  ad  constit.  Reg.  torn.  2.  de  litter,  dilator. 
Kinschot.  tract,  de  solution,  induciis.  The  sureties,  however, 
who  previously  had  been  g^ven  in  singulis  causis  are  not  released 


within  a  year  from  the  time  of  his 
Laving  changed  his  domicile.  See 
Merula,  Man.  van  proced.  p.  775. 
The  benefits  derived  by  the  applicant 
from  this  remedy  are  mentioned  by 
some  writers,  to  wit :  freedom  from 
imprisonment,  but  this  benefit  is  lost 
by  a  simple  objection,  which  is  to  be 
afterwards  proved,  that  he  has  pro- 
ceeded mala  fide,  so  that,  pending 
this  dispute,  he  is  provisionally 
placed  in  confinement,  as  has  been 
judiciaUy  decided,  and  is  also  laid 
down  by  the  commentators ;  and 
this  objection  is  the  only  one  which 
can  be  advanced  against  this  miser- 
able heneflcium. 

On  the  other  hand,  it  destroys  the 
debt  so  far  that  the  applicant,  after- 
wards becoming  improved  in  circum- 
stances, must  satisfy  the  same; 
which  to  some  may  seem  a  strange 
mode  of  extinguishing  a  debt,  and 
must  at  the  present  day  prevent  a 
good  many  in  a  like  position  from 
availing  themselves  of  this  remedy ; 
we  must,  however,  remember  that 
the  heneficium  competentiae  must  at 
once  be  taken  into  consideration. 
Conf.  Voet.  ad  tit.  Fandect.  de  re 
judicata,  n.  46.  and  therefore  what  is 
necessary  for  his  livelihood  must  be 
left  to  the  debtor;   provided  how- 


ever that  he  does  not,  like  the  peti- 
tioners for  other  heneficia  and  appli- 
cants for  delay,  keep  back  a  nice 
little  capital,  on  the  interest  of  which 
he  may  live ;  but  must  endeavour  to 
live  by  his  hands  and  labour,  save 
his  necessary  clothing,  furniture, 
and  a  small  sum  wherewith  to  start 
something.  Middel  ad  Vromans, 
tractatu  de  foro  competenti.  pag. 
m.  77. 

(6)  We  must  observe  that  in  prac- 
tice surete  des  corps  is  resorted  to 
whenever  a  debtor  has  a  well- 
grounded  apprehension  not  only  that 
he  will  not  be  able  to  arrive  at  an 
arrangement  with  his  creditors,  but 
also  that  he  will  be  arrested,  and 
consequently  is  anxious  to  keep  him- 
self out  of  their  hands.  But  to 
obtain  the  said  letters  of  sureti  des 
corps,  letters  of  recommendation  are 
required  from  the  magistrate  of  the 
place  where  the  applicant  resides 
and  has  his  fixum  domicilium.  The 
reason  for  this  will  be  easily  dis- 
cerned, and  regard  is  also  had  to  the 
consent  of  the  majority  of  creditors, 
for  the  Government  will  always  take 
care  ^that  the  right  of  arrest  belong- 
ing to  third  parties  remains  unpre- 
judiced. Add.  Papegay.  vol.  2.  pag. 
m.  623.  &  624. 


336  OP  CESSION  OF  ESTATE,  ETC.  [Bk.  IV. 

by  letters  of  cession  or  respite,  unless  this  lias  also  been  requested 
and  is  expressed  in  the  letters,  arg.  §  6.  Instit.  de  jure  naturali. 
gent.  Sf  civili.  I.  1.  ultim.  D.  de  consti.  princip.  junct.  §  fin. 
Instit.  de  replicat.  I.  7.  in  pr.  ^  %  1.  D.  de  except,  especially  if, 
as  mostly  happens  among-  us,  the  heneficiuTn  ordinis  divisionis  et 
excussionis  has  been  properly  renounced.  And  this  ought  indeed 
to  be  looked  to,  for  otherwise  the  applicant  would  derive  no 
benefit  from  the  said  letters,  if  the  sureties  continue  liable,  who 
if  execution  is  made  against  them  may  point  out  the  property  of 
the  principal  debtor,  and  therefore  he  ought  also  to  ask  that  the 
sureties  should  obtain  a  like  extension  of  time  by  inserting  the 
clause  as  well  for  himself  as  for  his  already  constituted  sureties; 
otherwise  the  sureties  will  continue  liable  after  the  respite,  nor 
do  we  understand  that  by  the  giving  of  fresh  security  any  nova- 
tion takes  place.     See  also  Consult.  8f  Advys.  vol.  2.  cons.  135. 

§  6.  If  the  applicant  cannot  obtain  anyone  as  security,  some 
think  that  a  caution  juratoir,  that  is  a  prom^ise  on  oath,  will  be 
suiEcient.  arg.  lunell.  112.  cap.  2.  ^-  nov.  134.  cap.  9.  See  Andr. 
Gail.  lih.  2.  obs.  47.  nmn.  8.  But  this  is  not  quite  so  certain  in 
law,  on  account  of  the  words  of  the  law  in  d.  I.  4.  cod.  de  precip. 
Imp.  offer,  [yid.  Bell.  jur.  pag.  255.  et  seq.l^  which  requires  a 
sufficient  security  or  sureties.  Nor  is  this  accepted  among  us, 
but  on  the  contrary  by  Plac.  of  the  Emperor  Charles  of  the  year 
1544,  airt.  35.  it  is  provided  that  no  letters  of  attermination  or 
respite  of  debts  shall  be  granted  to  compel  a  creditor  to  consent  to 
the  granting  of  delay  of  payment  without  security.  See  also 
Neostad.  supr.  cur.  decis.  53. 

§  7.  This  extension  of  time  is  not  granted  to  the  applicant 
except  after  previous  consent  of  his  creditors,  who  are  heard  on 
the  subject,  or  the  majority  of  them,  reckoning  not  by  reference 
to  their  number,  but  the  amount  of  their  debts.  I.  8.  D.  de  pact. 
whom  the  minority,  having  been  outvoted,  must  follow.  I.  7.  § 
ult.  I.  8.  D.  de  pact.  I.  ult.  Cod.  qui  bon.  ced.  poss.  in  fin.  This 
is  also  extended  by  some  to  the  remission  of  part  of  the  debt,  but 
is  not  adopted  among  us,  for  no  one  can  be  compelled  to  remit  a 
debt  or  part  thereof,  according  to  the  express  words  of  the 
placaat  of  the  Emperor  Charles  of  the  year  1544  already  men- 
tioned. See  Zanger.  de  except,  part.  2.  cap.  12.  num.  2.  Ber- 
lich.   decis.  253.   part.   2.     Anton  Tessaur.  decis.   186.     Jacob. 
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Coren.  consil.  8.  Zyp.  notit.  jur.  Belg.  tit.  qui  bon.  ced.  pass.  ^ 
tit.  de  pact. 

And  eYen  in  the  case  of  a  majority  voting  for  respite  and 
whether  it  ought  to  have  effect  or  not,  the  matter  is  left  to  the 
discretion  of  the  judge,  to  allow  or  refuse  the  same :  per  Gloss.  ^ 
DD.  ad.  I.  7.  §  19.  D.  de  pact.  Coler.  de  processib.  executiv. 
part  1.  ca/p.  4.  nuTn.  15.  Straccha  de  Decoctorib.  part.  6.  wmwi.  5. 
^  num.  21.  Zanger.  de  except,  part.  2.  cap.  12.  num.  2.  et  seq. 
And  it  has  no  effect  whenever  any  of  the  creditors  has  a  hetter 
right  than  the  others,  as  where  he  holds  security  or  hypothec, 
for  he  cannot  be  compelled,  on  account  of  the  submission  of 
another,  who  has  a  lesser  right.*  See  Valentin.  Franc,  de 
Fidejuss.  cap.  3.  num.  174.  Math.  Coler.  de  process,  executiv. 
part.  1.  cap.  4.  num:  17.  Joh.  Zanger.  de  except,  d.  part.  2. 
cap.  12.  nuTTi.  2.  Berlich.  decis.  aur.  part.  2.  decis.  235.  nuTn.  36. 
37.  (c). 


*  [The  meaning  of  the  text  is  that 
attermination  will  not  be  granted  as 
against  a  mortgage  creditor. — Tb.] 

(c)  Conf.  omnino  cl.  Voet.  ad  Big. 
tit.  de  honor,  cess.  n.  14.  ad  fin.  (I. 
42.  t.  3.).  Manier  van  proced.  voor 
de  Boven  van  Justitie  in  Holland,  by 
Mr.  J.  V.  d.  Linden,  pag.  403.  and 
van  Zurck.  in  Cod.  Seurtl  de  Corps, 
pag.  m.  1029.  [By  the  Insolvency 
Law  at  present  in  force  in  S.  Africa, 


Attermination  or  Respite  has  been 
tacitly  repealed.  The  Dutch  Code, 
however,  still  allows  the  granting  of 
surcheance  van  hetaling,  under  cer- 
tain circumstances,  to  merchants. 
See  further  on  the  subject  of  §i  7.  of 
the  text,  Grot.  3.  51.  8.  Schorer  and 
Fockema  Andreae  in  notis  ad  Orot. 
I.  c.:  Van  der  Keessel.  Th.  890.  ff. 
— Tb.J 
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CHAPTEE  XIJI. 


OF  RESTITUTION. 


[GROT.  III.  48  &  52.] 


Sect. 
1.  In    what    matters   restitution 
may  take  place.     And  §  4. 


Sect. 

2.  By    and    from    whom    to    be 
requested. 

3.  From  what  period  it  begins. 


In  these  different  ways,  therefore,  obligations,  having  been 
fully  and  by  proper  means  confirmed,  are  satisfied.  But  if  they 
have  been  entered  into  with  persons,  who  were  not  competent  to 
bind  themselves;  or  any  other  fraud,  bad  faith,  or  impropriety 
exists,  the  debitor  will  have  his  remedy  against  it  and  will,  upon 
request  to  the  Supreme  Government,  be  restored  to  his  former 
position. 

§  1.  Which  restitution  is  granted  for  every  (a)  injury  and 
misleading.  Z.  1.  §  ^  tot.  tit.  D.  Sf  Cod.  ex  quib.  cans,  major,  and 
also  in  improper  obligations  or  forced  promises  confirmed  by 
oath.  Perez,  ad  tit.  Cod.  si  advers.  vend,  in  fin.  Griidelin.  de 
jure  Noviss.  lib.  3.  cap.  14.  vers,  non  immorabor.  Rebuff,  ad 
Constit.  Reg.  in  Procem.  Gloss.  5.  torn.  1.  num.  50.  Gail. 
lib.  1.  ohs.  25.  Mynsing.  cent.  3.  obs.  99.  See  further  Groene- 
weg.  ad  I.  ult.  D.  ad,  municis. 

§  2.  This  restitution  must  be  sought  from  the  Supreme 
Government,  in  whose  stead  the  Supreme  Court  acts,  with  com- 


(o)  We  must  be  on  our  guard 
against  giving  to  this  word  every  its 
ordinary  meaning,  as  has  generally 
happened,  just  as  if  it  were  precisely 
the  same  in  our  law  whether  a 
modica  leasio  or  a  laesio  enormis,  or 
loss  for  more  than  the  half,  in  per^ 
mutative  obligations,  entered  into 
between  parties  competent  thereto, 
had  taken  place ;  for  it  is  certain 
that  in  the  latter  instance  only  resti- 


tution will  be  granted.  vict.  Grot. 
Introd.  hk.  3.  ch.  52.  per  tot.  Other- 
wise in  all  mercantile  transactions, 
the  object  of  which  is  gain,  restitu- 
tion would  have  to  take  place.  Ac- 
cordingly, our  Author  must  be  un- 
derstood to  be  speaking  here  of  loss 
for  more  than  the  half,  or  damage 
caused  by  fraud,  fear,  or  minority. 
See  Grot.  Introd.  I.  c. , 
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mittimus  to  the  daily  judge  of  the  applicant.  Ampliatie  van 
d'lnstructie,  art.  7.  Grot.  Introd.  bk.  3.  ch.  48.  §  5.  Christin. 
vol.  2.  decis.  119.  num.  1.  ^  decis.  134.  Zypae.  not.  jur.  Belg. 
■de  in  integr.  restitut.  In  such,  a  way,  however,  that  so  long  as  this 
restitution  is  not  after  inquiry  by  the  daily  judge  confirmed, 
the  obligation  will  in  the  meanwhile  have  its  full  effect  and  con- 
tinuance under  security,  contra.  I.  1.  Cod.  in  integr.  restitut. 
postulat.  Neostad.  Supr.  Cur.  Holl.  decis.  73.  Sande.  lib.  1. 
tit.  8.  defin.  4.  Christin.  vol.  4.  decis.  137.  Costuymen  of  Ant- 
werp, tit.  56.  art.  13.  Cod.  Fabr.  d.  tit.  in  integr.  restit.  postulat. 
de-jin.  1.  (&). 

§  3.  According  to  the  written  laws,  all  restitution  had  not  only 
to  be  commenced,  but  also  completed  within  four  years  of  the 
act  complained  against.  I.  ult.  Cod.  de  temp,  in  integr.  test. 
But  at  the  present  day  it  is  sufficient  if  the  same  be  commenced 
within  the  four  years,  although  it  be  completed  long  after  that 
time.    Christin.  vol.  2.  decis.  139.  num.  2.     Indeed,  it  is  often 


(6)  We  must  remember  that  our 
Author  in  this  chapter  purposely 
does  not  mention  every  kind  of 
restitution  or  requests  civil,  so  called 
as  if  civility  required  that  it  should 
Hie  granted ;  as  for  instance  the  re- 
lief against  judicial  delays  com- 
mitted by  one  of  the  litigant  parties, 
which  formerly  had  to  be  asked  of 
the  great  council  of  Mechelen,  but 
now,  according  to  the  note  of  Mr. 
van  der  Schelling  ad  God.  Bat.  p.  m. 
944,  unlike  relief,  it  is  granted  both 
by  the  Court  of  Holland  and  the 
Supreme  Court.  And  each  case  rests- 
upon  some  equity,  as  is  elsewhere 
pointed  out  in  Book  V.  It  were 
desirable  that  this  be  not  so  often 
abused  to  promote  inequity,  as  for 
instance,  in  order  to  defer  or  post- 
pone a  settlement  that  is  justly  due. 
But  our  Author  is  here  specially  re- 
ferring to  relief  in  cases  of  contracts 
and  engagements,  which  have  been 
entered  into  extra- judicially  and 
whereby  one  of  the  parties  has 
been  considerably  misled,  or  was 
incapacitated  at  the  time  of  entering 


into  the  contract ;  and  generally  for 
such  reasons  as  are  necessary  in  law 
for  the  granting  of  relief  ;  and  upon 
a  mandament  of  relief  a  formal  pro- 
cedure generally  follows  as  in  R.A., 
and  the  said  relief  is  always  granted 
periculo  petentis,  for  the  justice  of 
the  request  must  be  inquired  into 
by  the  judge,  upon  whom  the  com- 
petency of  confirming  or  rejecting 
the  same  is  conferred  by  commit- 
iimus  from  the  Supreme  Court. 
This  means  of  relief,  however,  some- 
times ceases  without  prescription, 
as  for  instance  in  the  case  of  willing 
condemnation  decreed  by  the  said 
Supreme  Court,  upon  any  notarial 
act  of  agreement,  &c.,  upon  cession 
by  parties  with  an  irrevocable  power 
of  attorney  from  which  a  renuncia- 
tion of  this  remedy  is  not  only 
apparent,  but  a  peremptory  excep- 
tion of  res  judicata  is  also  begotten, 
and,  with  respect,  the  Supreme 
Court  will  not,  and  cannot  relieve 
against  its  own  sentence  and  decree 
founded  on  lawful  reason  and  valid 
confession. 
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for  good  reasons  allowed  to  people  even  after  the  four  years, 
teste  Groeneweg  ad  d.  tit.  Cod.  de  tevipor.  in  integr.  restitut.  (c). 

§  4.  In  wliat  cases  and  under  what  circumstances  this  restitu- 
tion is  afforded  is  almost  unlimited;  we  will  here  mention  the 
principal  instances. 

1st.  In  the  first  place,  where  any  one  has  entered  into  an 
obligation  or  made  a  promise  through  great  fear  or  duress,  tot. 
tit.  D.  Sf  Cod.  quod.  met.  caus.   (d). 

Thus,  he  will  he  excused  and  relieved,  who,  being  in  fear  of 
death  and  danger,  has  entered  into  any  promise  or  contract  in 
order  to  save  his  life  thereby.  As  for  instance,  in  the  example 
mentioned  by  Christin.  vol.  2.  decis.  114.  in  'fin.  as  having  hap- 
pened in  his  time  at  Antwerp,  where  a  certain  young  woman, 
being  in  danger  of  her  life  upon  the  ice,  promised  a  passenger 
on  board  that  she  would  marry  him  if  he  could  save  her  from 
the  danger.  Having  escaped  by  his  assistance,  and  having  been 
asked  to  perform  her  promise,  she  declined  to  do  so;  but  offered 
him  instead  a  large  sum  of  money  for  the  risk  he  had  run  and 
the  service  he  had  performed,  and  the  Court  held  that  this  was 
sufficient  on  her  part.* 

2nd.   In  the  next  place,  where  there  has  been  mala  fides  in  any 

(c)  An   exception   to    this    exists  be  observed,    that  the  guardian   is 

where  a  minor  desires  to  be  restored  often  not  to  be  found  after  a  lapse 

or  relieved  against  a  contract  entered  of  four  years,  and  consequently  the 

into  by  his  guardian  q.q.  ;  for  this  person  who  has  contracted  with  the 

must  be  done  within  the  prescribed  guardian  q.q.  as  a  qualified  person, 

four  years.     I.  ult.  D.  de  temp,  in  would,  if  he  had  to  make  restitution, 

integr.  rest.  &  Comm.  ad  eand.  leg.  knock  in  vain  at  a  deaf  man's  door, 

which   also  agrees  with   the  usual  which  would  be  unfair  and  contrary 

practice,     add.  Voet.  in  Goitimentar.  to  the  true  principle  of  restitution. 

ad  Pandect,    tit.    de   minor,   n.    44.  We    may    further    observe    that   by 

junct.  Faber  in  God.  I.  2.  t.  30.  de/.  way    of    greater    security    relief    is 

2.    for  it  is  well  known  that  if   a  generally  asked  at  the  present  day 

pupil,  having  attained  his  majority,  against  contracts   and   transactions 

allows  the  period  of  four  years  to  which  would  otherwise  be  ipso  jure 

elapse  without  moving  in  the  matter,  considered   nuU    and   void.       Conf. 

he  is  taken  to  have  ipso  facto  re-  cl.  Voet  tit.  de  rest,  in  integr.  n.  13. 
nounced  his  action  against  the  per-  (d)  Bt  Comm.  ad  eund.  tit. 

■  son  with  whom  his  guardian  q.q.  has  *  [The  reader  must  bear  in  mind 

contracted,    and    to    have    confined  that  by  Hom.  Dutch  Law  a  promise 

himself  to  the  action  which  he  has  of  marriage  gives  a  right  of  action 

against  his  former  guardian  by  rea-  for  performance  thereof,     vide  ante, 

son   of   the   guardianship    and    ad-  Ch.  25.  §  1. — Te.] 
ministration ;  and  it  may  moreover 
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transaction.  tot.  tit.  D.  8f  Cod.  dolo  malo.  Even  without 
fraud,  where  one  of  the  contracting  parties  suffers  loss  to  a 
greater  extent  than  half  of  the  true  value,  tot.  tit.  Cod.  de 
rescind,  vend,  as  we  have  more  fully  pointed  out  in  bk.  4.  ch.  20. 
§  5. 

3rd.  Thirdly,  where  the  obligation  has  been  made  by  or  on 
behalf  of  a  minor,  in  the  presence  of  guardians  or  otherwise 
effectually  entered  into,  he  may  ask  to  be  relieved  against  it,  for 
a  minor  ought  not  to  be  prejudiced  by  the  act  of  his  guardians. 
tot.  tit.  D.  Sf  Cod.  de  integr.  restit.  minor.  \_v.  Neerl.  Adv.  1. 
c.  26.  Cens.  for  4.  43. j.  Otherwise,  if  the  obligation  has  been 
effected  by  the  minor  in  person,  it  will  be  void  of  itself,  and  no 
restitution  is  necessary. 

So  likewise,  if  a  person  absent  abroad  has  by  neglect  or  other- 
wise suffered  any  damage,  or  sustained  some  loss,  he  may  be 
relieved  against  it  by  means  of  restitution.  I.  ult.  et  tot.  tit.  Cod. 
de  restit.  milit.  et  eor.  qui.  reipiibl.  caus. 

Further  (restitution  will  be  granted)  for  any  other  reasonable 
cause.  I.  1.  §  1.  ^  tot.  tit.  D.  Sf  Cod.  ex  quih.  caus.  Tnajor.  which 
to  mention  here  would  occupy  too  much  space  (e). 

(e)  Plura  videre  licet  apud  Odd.  inadmissible.  And  Grotius  is  not 
in  tractatu  de  in  integr.  rest.  I  will  speaking  specially  of  the  prescrip- 
only  consider  here  the  well-known  tion  of  a  third  of  a  century  but  of 
dispute,  which  has  always  existed  every  kind  of  prescription,  vid.  §  12. 
among  the  commentators  and  prac-  and  §  13.  d.  t.  to  which  may  be 
titioners,  to  wit :  whether  a  major  is  added  Fachinseus,  controversiar.  lih. 
ex  justa  causa  entitled  to  relief  1.  cap.  69.  Menochius  de  prcesumpt. 
against  prescription?  On  the  one  lib.  1.  prcesumpt.  71.  n.  2.  and 
hand  we  must  bear  in  mind  that  HunniuS  ad  Treutleri,  disputat.  vol. 
prescription  is  a  peremptory  ex-  3.  disput.  22.  ihes.  3.  These  cele- 
oeption,  and  by  it  all  right  and  bra  ted  writers  have  endeavoured  to 
action  on  the  part  of  the  plaintiff  reconcile  the  laws  cited  a  contrario. 
are  destroyed,  even  in  such  a  way  But  aU  this  is  easily  explained  by 
that,  whenever  the  same  is  pro-  considering  that  the  different  kinds 
pounded  against  the  m,ode  of  proce-  of  relief  are  extraordinary  legal 
dure,  the  litis  ingressus  is  thereby  benefits  having  the  nature  or  pro- 
fuUy  prevented,  and  hereon  I  would  perty  of  a  favour  (gratie),  which  the 
refer  to  what  is  said  by  Zangerus  Supreme  Government  of  these  coun- 
de  except,  p.  3.  c.  10.  Voet  ad  Dig.  tries  bestows  ex  plenitudine  potes- 
tit.  de  prcBScripi.  n.  10.  and  Grotius,  tatis,  and  which  ought  always  to  be 
Introd.  hk.  3.  ch.  46.  §  2.  this  last  granted  whenever  the  applicant  ad- 
writer  observing,  that  the  judge,  vances  and  shows  a  rightful  cause, 
whenever  he  is  satisfied  of  the  lapse  nor  will  any  appeal  to  the  jus  stric- 
of  time,  ought  to  declare  the  plaintiff  turn   stand   in  the   way  of   such    a 
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Except  in  the  case  of  obligations  arising  from  crime,  against 
whicL.  not  even  minors  are  by  law  relieved,  tot.  tit.  Cod.  si 
advers.  delict.  Although  the  punishment  is  often  mitigated  on 
the  ground  of  youth.  I.  37.  D.  de  minorib.  junct.  I.  10.  D.  de 
poenis.  Which  is,  however,  to  be  understood  in  the  case  of 
minors,  only  of  great  and  unusual  crimes  involving  corporal 
punishment.  Z.  1.  Cod.  si  advers.  delict.  So  that  if  a  mere 
injunction  and  command  in  an  ordinary  case  be  disobeyed  by  a 
minor,  he  may,  indeed,  be  relieved  against  it.  I.  2.  Cod.  eod. 
provided  no  fraud  or  malice  be  present.  I.  9.  §  5.  D.  de  minorib. 
Tuld.  ad  Cod.  si  advers.  delict,  num.  2.  And  it  is  in  the  discre- 
tion of  the  judge  to  decide,  according  to  circumstances,  whether 
a   minor   is  to  be  visited   with   ordinary   or  extraordinary   and 


request.  The  argument  which  in- 
duced me  at  one  time  to  hold  a  con- 
trary opinion  was  as  follows,  viz., 
that  no  restitutio  in  integrum  oould 
be  granted  against  public  con- 
venience, and  that  prescription  was 
introduced  for  the  public  conveni- 
ence. I.  1.  T>.  de  usucap.  Brgo,  no 
restitutio  in  integrum  could  be 
granted  against  the  same.  But  on 
reflection  it  appears  to  me  that  the 
conclusion  is  too  general,  for  the 
equitable  source  of  a  principle  does 
not  make  its  application  under  every 
circumstance  agreeable  to  the  public 
convenience,  indeed  it  may  sometimes 
militate  against  such  convenience, 
whenever  the  Supreme  Gtovernment 
can  plenitudine  potestatis  grant  res- 
titution against  any  delay  committed 
with  respect  thereto.  But  although 
all  this  may  still  be  subject  to  some 
doubt,  it  seems  clear  that  no  resti- 
tution will  be  afforded  on  account  of 
the  prescription  of  a  fine  or  other 
penal  action,  for  this  appears  toti- 
dem  verbis  from  the  I.  37.  D.  de 
minor,  libi  dicitur :  auxilium  in  in- 
tegrum restitutionis  executionihus 
poenarum  paratum  non  est,  ideoque 
injuriarum  judicium  semel  omissum 
repeti  non  potest,  add.  Groenewegen 
in  notis  ad  manud.  Grotii.  lib.  3. 
cap.    46.  §  8.  at  any  rate  not  if  the 


said  prescription  flows  from  a  special 
privilege,  for  privilegia  are  con- 
sidered as  contracts  between  the 
Sovereign  and  his  subjects,  whence 
it  follows,  and  this  is  the  effect  of  all 
contracts,  that  he  who  has  promised 
anything  or  entered  into  an  agree- 
ment, is  bound  thereby,  and  so  like- 
wise the  Sovereign  cannot  introduce 
or  grant  any  means  of  right  or 
favour  which  would  be  contrary  to 
such  privilege ;  consequently  also  the 
privileges  granted  to  any  community 
are  irrevocable,  and  no  member 
thereof  can  be  deprived  of  the  enjoy- 
ment of  the  same.*  Mr.  Noest  also 
argues  to  the  like  effect.  Algemeen 
Staatsregt  der  Nederl.  Bk.  2.  ch.  14. 
pag.  m.  373.  and  the  celebrated 
Menochius  elegantly  observes  (con*. 
1007.  n.  17.  68.  &  69.),  "privilegia 
oh  bene  merita  concessa  maxime  sunt 
efficaciae  et  oh  id  revocari  non  pos- 
sunt,  nee  a  principe  concedente,  nee 
ah  ejus  successorihv^,  ne  quidem  nh 
ingratitudinem :  quia  privilegia  oh 
hene  merita  vim,  hahent  contractus  & 
princeps  in  contractihus-  consideratur 
ut  privatus." 


*  [The     Crown     cannot     derogate 
from  its  grant,  c/.  Oamphell  vs.  Hall, 
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lighter  punisliment.  Clar.  pra«.  crim.  q.  60.  num.  2.  3.  4.  5.  6. 
Gomes,  torn.  2.  variar.  resolut.  cap.  1.  nuTn.  55.  56.  et  seq. 
Menocli.  de  arbitrar.  jud.  lib.  2.  casu.  329.  nuTn.  19.  Tessaur. 
deds.  161.  Math.  Colerus.  decis.  162.  num.  8.  Sande.  lib.  5. 
tit.  9.  defin.  4.  So  likewise  against  a  defendant,  who  has  com- 
mitted a  crime  neither  too  severe  or  malicious,  the  fine  and 
punishment  are  often  remitted  or  mitigated  on  the  ground  of 
poverty.*  I.  ult.  §  fin.  Cod.  de  modo  TnulctaruTn.  junct.  I. 
illicitas  6.  §  ult.  D.  de  officio  fraesid.  Qua  de  re  latius  tractat. 
Tiraquell  de  foenis  temperandis,  causa  33.  and  Henoch,  de 
arbitr.  jud.  cos.  182.  This  is  daily  asked  for  hy  means  of 
Request,  and  remission  or  alteration  granted  according  to  the 
circumstances.     See  Papegay.  pag.  mihi.  405. 

*  [See  my  note  on  Decker's  note  to  by  hanging  may  be  passed  by  a 
ch.  32.  §  6.  ante.  At  the  present  Superior  Court  upon  an  offender 
day  much  is  still  left  to  the  discre-  convicted  before  or  by  it  of  treason 
tion  of  the  Court  in  fixing  the  nature  or  rape.  Provided  that  where  a, 
and  amount  of  punishment,  especi-  woman  is  convicted  of  the  murder  of 
ally  in  the  case  of  youthful  ofienders.  her  newly  born  child,  or  where  a 
By  Act  31.  1917.  §  338.  of  the  Union  person  under  sixteen  years  of  age 
of  South  Africa  it  is  provided  that  is  convicted  of  murder,  the  Court 
"  sentence  of  death  by  hanging  shall  may,  in  its  discretion,  impose  a  sen- 
be  passed  by  a  Superior  Court  upon  tence  other  than  that  of  sentence  of 
an  offender  convicted  before  it  or  by  death."  See  Hex  v.  Jantjes.  1908. 
it  of  murder,  and  sentence  of  death  E.  D.  C  382. — Tb.] 
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OF  THE  PUNISHMENT  OF  OFFENCES,  AND  OF  PARDON, 
ABOLITION,  LANDWINNING,  AND  REMISSION. 


Sect. 

Sect. 

1.  In  what  cases  pardon  or  re- 

4. How    pardon    and    remission 

mission  is  granted. 

differ  from  each  other. 

2.  Of  abolition. 

5.  Of  confirmation. 

3.  Of    licence     to     remain     un- 

6. Of  safe  conduct. 

molested. 

Obligations  arising  from  crime  are  satisfied  by  the  undergoing 
of  tlie  punishment  which  is  incurred  thereby,  tot.  tit.  D.  de 
poenis.  (what  these  punishments  are,  and  how  they  are  distin- 
guished, will  be  separately  considered  in  the  following  book 
under  the  heading  of  Punishrwents  and  Fines);  unless  forgive- 
ness, remission,  or  pardon  be  granted  by  the  Grovernment  of  the 
country,  or  by  those  duly  authorized  thereunto  by  the  Govern- 
ment. As  the  obligation  arising  from  crime  extends  either  to  a 
fine  alone,  or  also  to  bodily  pain,  so  the  satisfaction  of  the  same 
consists  either  in  a  fine  or  in  bodily  punishment. 

By  fine  is  understood  pecuniary  fines,  which  are  all  of  the  same 
kind,  greater  and  smaller. 

Punishments  are  of  various  kinds.  Some  of  which  are  capital 
from  life  to  death,  others  are  ordinary  corporal  punishments. 
I.  6.  §  2.  D.  de  poenis.  Capital  punishments,  again,  are  of 
different  kinds,  as,  beheading,  hanging,  strangling,  burning, 
breaking  on  the  wheel,  and  the  like  greater  or  lesser  punishment. 
I.  2.  D.  de  poenis.  junct.  I.  8.  D.  eod.  Ordinary  corporal  punish- 
ment is  either  whipping,  branding,  banishment,  confi-scation  and 
forfeiture  of  property,  or  the  like.  I.  4.  I.  7.  D.  de  poenis.  Of 
all  of  which  we  will  treat  more  fully  hereafter. 

§  1.  Pardon  or  Remission  used  to  be  granted  in  cases  other 
than  homicide.  Thus  on  17  March,  1517,  Jan  de  Brasser 
obtained  forgiveness  or  remission  for  having  spoken  some 
improper  words;  but  it  chiefly  takes  place  in  crimes  against  life 
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or  person,  witli  this  distinction,  whether  the  crime  has  been 
committed  murderously,  that  is  by  lying  in  wait  and  ambush, 
or  the  offender  was  aware  of  the  matter,  and  the  person  slain 
unaware  thereof;  or  whether  it  was  done  while  fighting,  with 
lawful  or  unlawful,  equal  or  unequal,  weapons ;  or  who  provoked 
the  fight,  or  whether  the  homicide  took  place  with  design  and 
from  an  evil  intention,  or  through  negligence,  or  in  self-defence. 
For  otherwise  it  does  not  behove  the  supreme  power  publicly  to 
pardon  offences,  or  let  them  go  unpunished,  for  the  sword  has 
not  been  entrusted  to  it  in  vain,  but  in  order  that  it  might 
according  to  justice  punish  those  who  offend  without  any  remis- 
sion. I.  14.  I.  Cod.  de  poenis.  lib.  51.  §  2.  vers,  quod  si  quis  D. 
ad  I.  Aquil.    Numer.  cap.  35.  vers.  29.  31.  33.  ^  seq. 

§  2.  If  the  offence  has  been  committed  out  of  necessary  self- 
defence,  or  if  attended  by  such  slight  negligence  that  it  ought 
not  to  be  punished,  and  the  offender  seeks  to  escape  the  disgrace 
and  suspicion  whicji  might  otherwise  attach  to  him,  he  may  pray 
abolition  thereof,  that  is  a  wiping  out  and  destroying  of  the  fact 
just  as  if  it  had  not  happened,  which  requires  no  confirmation  or 
licence  of  non-molestation  (landwinning) . 

§  3.  So  that  he  is  thereby  meanwhile  rendered  secure  for 
always  as  to  his  person,  if  the  fact  admits  of  composition ;  that  is, 
that  it  is  not  publicly  punishable,  otherwise  for  a  certain  time 
and  generally  for  half  a  year ;  in  order  to  obtain  pardon  or  remis- 
sion in  the  meantime.  Abolition,  however,  mostly  takes  place 
in  cases  other  than  homicide  {a). 

(a)  See  the  observations  on  the  In-  passer-by  along  the  road  through 
troductioii  of  Grotius,  vol.  1.  obs.  92.  the  falling  of  a  branch,  is  not  in  the 
&  vol.  3.  obs.  95.  It  is  my  opinion  position  necessary  for  asking  pardon 
(under  correction)  that  Grotius  {In-  or  favour,  for  it  is  a  manifest  acci- 
trod.  hk.  3.  ch.  33.  §  8.  n.  30.  refers  dent  which  has  occurred  beyond 
to  the  Costuymen  of  Antwerp,  c.  16.  human  control,  in  which  case  the 
art.  4.  "  Item,  of  all  manifest  acci-  asking  of  remJBsion  or  pardon  would 
dents  and  of  homicide  committed  (under  correction)  be  an  absurdity ; 
through  ignorance,  everyone  is  free  just  as  on  the  contrary,  in  all  cases, 
of  the  lord  and  the  party  (injured),"  however  unfortunate,  where  it  may 
And  to  this  the  examples  mentioned  be  considered  that  there  has  been 
by  Grotius  are  most  applicable,  and  some  omission  to  use  human  fore- 
come  precisely  within  the  terms  of  thought,  it  would  be  safest,  if  not 
manifest  accident,  e.g.  a  public  or  necessary,  to  have  recourse  to  the 
town  tree-cutter,  after  having  given  remedy  of  pardon, 
loud  warning,  wounding  or  killing  a 
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§  4.  Pardon  is  a  complete  forgiveness  of  the  crime  committed 
for  special  reasons. 

Remission  is  almost  the  same  and  of  the  like  effect,  except  only 
that  letters  of  remission  are  granted,  when  in  the  absence  of  the 
offender  any  act  of  banishment  or  otherwise  has  taken  place, 
which  is  set  aside  besides  the  forgiving  of  the  offence.  lege  unic. 
in  pr.  D.  de  reTnission*  The  letters  of  pardon  or  remission, 
having  been  granted,  must  be  confirmed  by  the  Court  (6),  for 
which  purpose  the  nearest  relatives  and  friends  of  the  person 
killed  are  cited  to  oppose  the  said  letters  and  to  prove,  if  they 
choose,  suh-  and  ob-reption,  that  is,  to  show  that  the  same  were 
falsely  obtained,  or  otherwise  to  be  reconciled  to  the  offender  in 
a  reasonable  way.  Zypae.  notit.  jur.  Belg.  tit.  de  abolition  8f 
remission  vers,  ante  gratiam.  And,  if  the  relatives  are  unwilling 
to  be  reconciled,  the  Court  will  effect  a  reconciliation  on  their 
behalf,  as  may  be  reasonable.  See  further  the  Papegay.  pag. 
Tnihi  470.  cum.  seq.  tot.  488.  Some  writers  wish  to  apply  this 
to  a  thief,  who,  having  been  condemned  to  be  hanged  and  the 
rope  breaking,  has  fallen  to  the  ground  half  hanged  but  alive,  as 
if  he  would  thereby  be  immediately  released  and  become  free, 
and  that  in  such  a  case  he  ought  to  obtain  remission  and  forgive- 
~iness,  if  he  has  just  before  made  public  declaration  of  his  inno- 
cence. Of  this  opinion  is  Lucas  de  Penna  ad  I.  5.  D.  de  poenis 
Sf  I.  1.  C.  de  desert  ^  occult,  eor.  Such  public  declarations,  how- 
ever, and  accidents  happening  immediately  thereon  are  not 
accepted  among  us,  nor  are  they  regarded  as  a  Holy  mystery. 
But  all  such  persons  are  not  simply  condemned  to  be  hanged,  but 
to  be  punished  with  the  cord  until  death  follows,  and  in  case  of 
Such  an  accident  they  will  be  hanged  a  second  time  with  greater 

*  [According  to  van   der  Linden.  Saecken.  tit.  12.  ch.  6.  and  ch.  7. — 

Bk.  2.  ch.  9.  §  3.  pardon  is  granted  Te.  ] 

in  every  kind  of  crime  except  mur-  (6)  See  vol.  1.  ch.  3.  §  6.  note  (/) 

der,  with  a  reservation  of  the  right  and  the  Authorities  there  cited  (adJd. 
of  the  injured  party  to  compensa-   '  vol.  1.  ch.  4.  §  4.).     Several  remark- 

tion.     Bemission  is  granted  in  cases  able  points  on  this  subject  are  men- 

of  homicide  generally  with  a  fine  to  tioned  by  E.  van  Zurck,  Cod.  Bat. 

the  sovereign  by  way  of  compensa-  tit.  pardon,  aholitie,  &c.,  and  by  the 

tion.     Abolition  takes  place  in  every  eminent  van   der   Schelling   in  his 

kind  of  crime,  operating  as  a  com-  notes    thereon,     and    also    by    the 

plete  forgiveness  of  the  act,  on  the  learned  P.   Bort.    tract,   van  crimi- 

ground   of   very   favourable  circum-  neele  zaaken,  chs.  3-9. 
stances,     cf.   Bort.   Tract,   v.    Crim. 
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security,  according  to  tlie  example  wliicli  Hieronym.  Cagnol. 
mentions  as  having  happened  in  his  time,  ad  I.  125.  D.  de  Reg. 
Jut. 

So  likewise  it  is  not  allowed  among  us  that  a  woman,  out  of 
love  for  the  person  whom  she  intends  to  marry,  can  by  her 
entreaties  obtain  his  discharge  from  the  punishment  of  the 
gallows  or  death.  See  Nicol.  van  der  Hoog,  singular,  jur.  59. 
Paul.  Bus.  ad  I.  26.  §  ult.  D.  ex  quih.  Caus.  major. 

%  6.  The  reverence  due  to  churches,  statues,  holy  and  con- 
secrated places,  was  formerly  observed  to  such  an  extent  that 
any  offender  taking  refuge  there  was  entirely  safe.  tot.  tit.  Cod. 
de  his  ad  Eccles.  confug.  et  I.  unic.  de  his  qui  ad  Statuas.  See 
Polydor.  Yirgil.  de  rer  invent,  lib.  2.  cap.  12.  Augustin.  de 
civitate  Dei,  lib.  1.  cap.  34.  "Which  was  adopted  from  the  holy 
scriptures;  Numb.  cap.  35.  vers.  6.  Deuter.  19:  3.  Exod.  21. 
first  by  the  clerical  resolution  of  Aurange  in  the  year  444,  and 
thereafter  without  distinction  incorporated  in  the  Canon  law. 
cap.  COS.  6.  distinct.  87.  cap.  constituimus  86.  caus.  7.  quaest.  4. 
But,  since  among  us,  on  account  of  the  Reformation,  no  holi- 
ness or  dignity,  except  the  performance  of  divine  service,  is  any 
longer  ascribed  to  the  churches  any  more  than  to  other  things, 
the  said  safety  has  not  only  been  curtailed  with  respect  to  the 
person  of  public  thieves,  robbers,  murderers,  heretics,  those 
guilty  of  treason,  bankrupts  and  the  like,  as  is  mentioned  in  the 
ordinance  of  King  Philip  of  the  year  1570,  art.  66.  but  has 
entirely  ceased  and  terminated.  Moreover,  there  is  also  the 
delivery  up  by  Rudolph  van  Diepholt,  Bishop  of  Utrecht,  upon 
complaint  of  the  secular  judge  and  constraint  of  Duke  Philip  of 
Burgundy,  made  on  the  29th  February,  1424,  and  publicly 
announced  in  the  High  Court  of  Ehineland,  which  was  still  at 
that  time  the  only  High  Court  of  the  country ;  and  subsequently 
on  account  of  the  abuse  and  encroachment  thereon  renewed  in 
the  same  tribunal  by  order  and  special  letter  of  His  Imperial 
Majesty  on  the  14th  January,  1525,  "  That  if  any  one  on 
account  of  any  crime  which  he  has  committed,  goes  to  the 
churches  or  churchyards,  he  cannot  be  protected  by  the  freedom 
of  the  church;  according  to  the  written  laws,  our  beloved  Lord, 
the  Duke  of  Burgundy,  Count  of  Holland,  may  freely  cause  such 
offender  to  be  taken  from  the  churchyard  without  violating  it  or 


348  OF  THE  PUNISHMENT  OF  OFFENCES,  ETC.     [Bk.  IV. 

being  interdicted  on  account  thereof.  So  likewise,  the  security 
of  the  church  shall  not  be  available  to  him  who  has  premedi- 
tatedly  killed  another,  whenever  this  is  clearly  proved  against 
him,  nor  to  those  who  have  been  banished  by  our  beloved  Lord, 
the  Duke  aforesaid,  or  by  the  Courts  of  Justice  in  the  country 
manors  on  account  of  evil  deeds,  where  they  have  offended 
against  the  Prince  of  the  land  or  his  government,  which  is  called 
crimen  laesae  majestatis  or  the  like."  Which  also  very  nearly 
agrees  with  sound  reason  and  Holy  Scripture ;  according  to  which 
the  innocent  indeed,  and  those  who  innocently  meet  with  a  mis- , 
fortune  or  accident,  are  in  the  free  towns  protected  against 
violence  on  the  part  of  the  nearest  relatives  of  the  deceased. 
Numh.  cap.  35.  vers.  27.  Amez.  de  casih.  consc.  lib.  5.  c.  34. 
n.  17,  but  the  Government  will  in  no  wise  be  thereby  prevented 
from  punishing  the  offender  or  letting  him  go  free.  Exod. 
cap.  21.  vers.  14.     1  Kings,  cap.  2.  vers.  29.  (c). 

Consequently  those  liberties  being  without  just  reason  abused, 
according  to  the  pleasure  of  men,  are  condemned  by  Johann 
Ferrar,  in  sua  praxi  pap.  tit.  52.  Gloss.  1.  num.  47.  and  are  in 
direct  conflict  with  the  law  of  God.  Jerem,.  cap.  7.  vers.  11. 
Math.  cap.  21.  vers.  12.     So  likewise  it  is  rightly  observed  by 

(c)  That    the    places    of    refuge,  penser  que  les  temples  ^toient   un 

within   whose  walls   they  who  had  asyle  pour  eux ;  et  cette  id^e  parut 

without  malice  killed  another  (sought  encore  plus  naturelle  chez  les  Grecs, 

safety),   were  introduced  by   Moses'  oil  les  meurtrieurs,  chassis  de  leur 

solely  with   a  politic  aim,   viz.,   to  ville  et  de  la  presence  des  hommes, 

prevent  the   avenging  of   blood   by  sembloient  n' avoir  plus  de  maisons 

blood,    and   the  establishment  of   a  que  les  temples,  ni  d'autres  protec- 

kind  of  exile  or  relegation  to  a  cer-  teurs  que  les  Dieux.    Ceci  ne  regarde 

tain  town, — is,  as  usual,  most  excel-  d'abord  que  les  homicides  involon- 

lently  shown  by  the  celebrated  and  taires :  mais  lorsqu'on  y  comprit  les 

learned  Midiaelis,  M.  B.  2.   §  136.  grands  criminels,  on  tomba  dans  une 

Consequently,   as  the  attainment  of  contradiction  grossifere :  s'ils  avoient 

this  object  is  not  a  matter  of  neoes-  oftens6  .   les     hommes     ils     avoient 

sity  with  us,  all  the  means  to  that  k  plus  forte  raison  offens6  les  Dieux. 

end,  including  such  places  of  refuge,  Ces  asyles  se  multipliferent  dans  la 

must,  certainly  cease.     Let  it  be  per-  Grfece ;  les  temples,  dit  Tacite,  6toient 

mitted  me  to  insert  here  the  words  of  remplis   de  d^biteurs   insolvables  et 

the  eminent  Montesquieu,    I'Bsprit  d'esolaves   m^chans ;   les   magistrats 

des  Loix,  liv.  25.  chap.  3.    "  Comme  avoient    de   la    peine    k    exercer   la 

la    divinity   est  le   refuge  des   mal-  police ;  le  peuple  prot^geoit  les  crimes 

heureux  et  qu'il  n'y  a  pas  de  gens  des  hommes,    comme  les  c^r6monies 

plus  malheureux  que  les  criminels,  des  Dieux ;  le  S^nat  fut  oblig6  d'en 

on    a    6t6    naturellement    port6     k  retranoher  un  grand  nombre. " 
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Covarruv.  lib.  2.  cap.  20.  nuTn.  2.  vers,  secunda  conclusio,  that 
the  same  cannot  be  asserted  by  reference  to  the  Divine  law.  See 
also  Damhoud.  frcuc.  crim.  cap.  106.  nuvi.  21.  against  Eebuffus, 
who  maintains  that  such  liberty  was  ordained  by  God.  ad  con- 
stit.  Reg.  torn.  2.  de  immumtat.  Eccles.  art.  1.  Gloss.  1.  num.  2. 
So  that  among  us  (since  the  avenging  of  crimes  committed  apper- 
tains to  God  and  to  the  Government  which  He  has  appointed  in 
his  stead  for  the  purpose,  and  no  one  is  allowed  to  do  justice 
unto  himself  (Rom.  12.  17)  no  liberation,  except  pardon,  aboli- 
tion, remission,  or  licence  of  non-molestation,  is  known,  which 
can  keep  the  offender  from  the  hands  and  constraint  of  Justice. 
Unless  any  lord  of  a  manor,  or  count,  through  his  extensive 
power  desires  as  a  favour,  or  for  some  other  reason,  to  protect 
him  within  his  country  or  the  limits  of  his  territory,  which  is 
commonly  called  a  safe  conduct  (vry  gely),  which,  to  the  great 
prejudice  of  the  public  interest,  is  often  granted  to  bankrupts 
and  other  offenders  after  a  certain  acknowledgment  in  the  county 
of  Kulenburg,  the  manors  of  Yyanen,  and  elsewhere.  I  am  like- 
wise informed  that  the  lord  of  Warmond  has  the  right  of 
granting  a  similar  safe-conduct  for  the  period  of  fourteen  days. 
With  respect  to  which  it  must  be  observed  that,  as  such  privi- 
leges have  been  greatly  abused,  the  Count  of  Kulenburg  (on 
account  of  the  concealment  of  Hans  Diedrik  de  Mortagne,  who, 
on  account  of  the  forcible  abduction  of  the  Lady  Catherine 
d'Orleans,  a  young  girl,  committed  at  the  Hague  on  the  17th 
March,  1664,*  made  his  escape  from  Kulenburg  through  protec- 
tion of  the  Count)  was  threatened  by  the  States  pursuant  to  a 
Resolution  of  their  High  Mightinesses  on  the  2nd  April,  1664, 
that  in  order  that  redress  might  be  had  for  such  excesses,  the 
gates  of  the  town  of  Kulenburg  should  be  removed  and  the  draw- 
bridges there  fastened  down,  or  stone  bridges  placed  there  in- 
stead, and  further  that  two  additional  openings  should  be  made 
in  the  walls  or  fortifications,  so  that  thereby  an  uninterrupted 
access  into  the  town  might  be  had  and  maintained,  &c.,  for  which 
purpose  the  said  town  was  surrounded  and  besieged  by  armed 
soldiers.  And  by  a  subsequent  deed  of  May,  1664,  he  promised 
and  bound  himself,  by  way  of  preventing  a  recurrence  thereof, 
that  he  would  not  in  future  give  or  grant  any  safe-conduct  to 

*  [0/.  supra,  ch.  36.  §  4.— Te.] 
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capital  ofienders,  fraudulent  bankrupts,  and  the  like,  who  come 
from  the  United  Provinces  into  the  town  or  county  of  Kulenburg, 
but  that  he  would  detain  and  deliver  them  over  as  soon  as 
demanded  by  any  of  the  States  thereof  or  of  the  other  Provinces, 
the  Courts  of  Justice  or  the  magistrates  of  the  towns  thereof,  in 
order  that  they  might  be  punished  within  the  said  provinces  or 
towns  according  to  the  exigency  of  the  case,  &c. 

Whether  and  to  what  extent  these  free  towns  may  exercise 
their  privilege  may  be  gathered  by  a  reference  to  Greorg.  Tholo- 
san.  Syntagm.  Jur.  lib.  33.  cap.  21.  22.  Rebuff,  ad  constit.  Reg. 
torn.  2.  tit.  de  immunitat.  Eccles.  (d).  Covarruv.  var.  resolut. 
lib.  2.  cap.  20.  Zepper.  de  legib.  Mosaic.  I.  2.  cap.  7.  ^  lib.  4. 
cap.  14.  Ames,  de  casib.  conscient.  lib.  5.  cap.  34.  quaest.  6. 
Polydor.  Yirgil.  de  rer.  invent,  lib.  3.  cap.  12.  Martyr,  loc. 
commun.  das.  4.  cap.  14.  nuTw.  33.  [If  any  person  accused  [in 
reatu)  happens  to  die,  he  retains  his  good  name,  and  the  crime  is 
put  an  end  to  by  death,  except  in  the  case  of  crimen  laesae  majes- 
tatis.  I.  ult.  ad  I.  Jul.  Majest.  Groeneweg.  ad  I.  6.  de  publ. 
Matthaeus  de  criminib.  tit.  19.  cap.  3.     Grot.  3 :   32 :  22.  (e). 

(d)  The  words  of  this  writer  are  so  processus,  ita  vidi  servari.     In  this 

■apposite  that   a  mere  reference  to  way  the  injury,  which  the  free-towns 

"thetti    ought    not    to    be   considered  and    free-places    mostly    cause    the 

sufficient  here,   as  is  often  the  case  State,    would  be  entirely   removed, 

with    most    readers    ait    enim    eel.  and  thus  the  general  welfare  on  the 

Hebuffus  in  prcemio  Oloss.  quinta,  n.  one  hand  and  the  inuminity  accorded 

40.    Hodie  non  servatur  Bubrica  de  on  the  other  hand  will  both  be  re- 

his  qui  ad  ecclesiam  confugiimt,  sed  garded,  so  that  neither  of  them  will 

Solent  delinquentes  in  Bcclesiis,   et  be    impaired,    it    being    understood 

locis   sacris    (i.e.    free-places)    capi,  that  the  immunity  granted  must  be 

salvo   jure   si    reintegrari    deheant,  interpreted  in  accordance  with  the 

nempe  cognoscetur  contra  ilium  cap-  general  welfare,  and,  if  e  diameiro 

'turn,    an    immunitate    deheat    eccl.  opposed  thereto,  it  will  not  be  of  any 

gaudere,    et  si  concludatur  et   pro-  efiect.     See  Noest.  algemeen  staatsr. 

nuncietur  ilium  gavisurum,   ad  ec-  der  Nederl.  pag.  469.  &  470. 

clesiam    (free-place)    remittetur,    si  (e)  And  in  all  actions  for  oompem- 

vero  non  deheat  gaudere,  hoc  persen-  sation,  vid.  Voet.  ad  D.  tit.  ad  leg. 

ientiam  declarabitur,  et  fiet  ei  postea  aquil.  n.  12. 
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CHAPTER  I. 

OF  JUDGES   AND   THEIR  TRIBUNAL   OR  COURT,   AND   WHAT 
APPERTAINS  THERETO. 


Sect. 


1.  Who  are  the  judges,  and  their 

office. 

2.  Of  the  Court  or  tribunal  and 

where  it  is  to  be  held. 

3.  The  office  of  Sohout. 


Sect. 

4.  How    the    assembling    of    the 

Court  antiently  took  place. 

5.  The  office  of  Registrar  or  Secre- 

tary. 


Inasmuch  as  every  one,  being  imbued  with,  tbe  natural  failing 
of  love  of  self,  cannot  or  may  not  adjudicate  for  bimself  in  tbe 
division  of  tbings,  and'  the  determining  of  each  one's  own  and 
the  possession  thereof,  I.  unic.  Cod.  ne  quis  in  sua  causa  jud. 
necessity  has  introduced  that  in  every  town  and  village  there 
should  be  impartial  judges,  who  should  decide  cases  between  two 
or  more  persons  according  to  what  is  right,  and  before  whom,  at 
the  appointed  place,  the  litigating  parties  may  mutually  prose- 
cute and  state  their  cases,  and  from  whom  they  are  to  receive, 
after  a  full  hearing  on  botb  sides,  judgment  and  final  decision. 

§  1.  Who  and  wbat  persons  originally  as  judges  administered 
justice  among  us  is  not  certain;  but  it  is  probable  that  since 
the  sovereign  and  supreme  power  was  from  the  beginning  vested 
in  the  States  of  the  country,  justice  and  the  execution  thereof 
were  entirely  administered  by  the  said  States,  after  the  example 
of  the  Roman  Emperors ;  which  is  likewise  related  of  the  Counts 
of  Flanders  by  Nicol.  Burgund.  ad.  consuetud.  Flandr.  tract.  9. 
num.  13.  and  it  appears  from  several  early  charters  that  origin- 
ally it  was  also  exercised  by  the  Counts  of  Holland  {a).  How- 
ever, through  increase  of  population,  and  multiplicity  of  the 
duties  and  difficulties  which  arose  in  the  Grovernment  of  the 
country,  the  said  office  became  too  burdensome,  and  its  conveni- 
ence for  a  large  population  too  small  and  limited,  so  that  the 

(a)  See  the  remarks  of  the  Coun-  paj.  167.  Heineccii,  eZem.  yu,r. 
sellor  Idsinga,    Staatsreeht.    pt.    1.       germ.  lih.  2.  §  11.  et  lib.  3.  §  18. 
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sovereign  of  the  country,  being  already  charged  with  the 
Government  of  the  State  and  whatever  appertains  thereto,  en- 
trusted the  administration  of  law  and  justice  to  others,  to  whom 
he  was  obliged  to  delegate  the  same  (6).  Hence,  in  course  of 
time,  each  town,  village,  and  manor  obtained  its  own  special 
judges,  who,  in  order  that  they  may  remain  impartial  and  above 
suspicion  of  collusion  or  fraud,  are  renewed  and  reappointed 
annually;  in  early  tim.es  by  the  sovereign,  and  at  present  by  the 
Government  of  each  place  in  particular.  In  some  places  seven, 
in  others  eight  judges  are  appointed  from  among  the  principal 
and  most  affluent  families,  and  of  these,  those  who  are  lawyers 
are  mostly  preferred;  and  in  commercial  towns,  where  many  dis- 
putes arise  in  trade,  the  principal  merchants  are  added  to  them. 
Besides  these,  there  are  a  general  counsellor  of  justice,  who  is 
called  Pensionary,  and  also  a  few  of  the  leading  practitioners, 
who  for  a  certain  annual  salary  render  their  assistance  in  cases  of 
difficulty,  arg.  I.  2.  §  5.  D.  de  Senatus  Consult.  The  judges 
in  the  country  also  consult  in  difficult  cases  two  or  three 
impartial  lawyers  at  the  expense  of  the  litigant  parties.  These 
are  commonly  called  Schepenen,  of  whose  origin  and  distinction 
we  have  already  treated  in  vol.  1.  bk.  1.  ch.  2.  (c). 

The  Baljuw  has  the  right  in  criminal  cases,  and  the  Schout  in 
common  or  civil  cases,  to  prefer  an  accusation  and  complaint. 
There  are,  moreover,  a  Fiscal  and  Attorney-General,  who  prefer 
accusations  in  the  name  of  the  Government  before  the  Supreme 
Court  in  cases  affecting  the  State,  and  in  other  cases  by  preven- 
tion and  anticipation  where  the  offender  is  caught  in  the  act,  or 
in  case  of  prescription  of  crimes  left  unpunished.  Instruct,  art.  8. 
^  19.  I.  3.  D.  de  offic.  procurat.  Caesar.  Such  an  office  was  held 
by  Pilate,  concerning  the  accusation  of  Christ,  for  it  was  his  duty 
to  accuse  him,  as  he  also  by  all  means  endeavoured  to  do  in  order 
to  please  the  people,  but  more  than  once  openly  declared  that  he 
found  no  fault  in  him,  and  under  great  protestation  and  calling 
to  witness  handed  him  over  to  the  judges,  so  that  he  is  improperly 
called  by  some  ecclesiastics  stadholder  and  chief  judge,  for  he 
was  nothing  but  a  mere  fiscal  and  accuser,  in  the  name  and  on 

(6)  See  van  Loon,  aloude  Holl.  on  the  Introd.  of  Orotius,  pt.  4.  ohs. 
Bist.  pt.  2.  p.  357.  24. 

(c)  See  specially  the  observations 


Ch.  I.]  AND  WHAT  APPERTAINS  THERETO.  353 

behalf  of  the  stadholder,  as  is  maintained  ex  Tertulliano,  Josepho 
and  Tacito,  by  Jacob  Cujacius  observ.  lib.  19.  observ.  13. 

§  2.  The  place  where  justice  is  administered  is  generally  called 
the  Court,  or  Vierschaar,  so  named  because  antiently  the  same 
consisted  of  a  fourtold  office — ^viz.,  a  juige,  plaintiff,  defendant, 
and  Schout  who  demands  justice.  It  is  a  Government  or  Town- 
house in  which  justice  is  publicly  administered  on  certain  days 
or  at  stated  times.  With  some  it  is  held  on  the  road  and  in  the 
streets  under  a  certain  cover,  as  is  still  observed  in  Gelderland  in 
the  country.  So,  by  a  charter  of  Duke  Maximilian  granted  to 
the  people  of  Holland  on  26.  May,  1480,  art.  9.  (it  is  provided) 
"That  no  baljuw,  schout,  nor  dikereeve,  within  the  towns  or 
villages,  shall  administer  justice  except  in  a  public  court,  held  in 
the  road,  or  in  a  house  where  no  drink  or  food  is  sold;  and  the 
Court  shall  not  begin,  or  the  tribunal  be  called  together,  except 
in  good  time,  with  the  rising  sun,  before  noon  and  not  before 
nine  o'clock;  but  if  they  have  begun  the  Court,  and  the  tribunal 
has  assembled,  it  shall  not  be  adjourned,  nor  the  administration 
of  justice  delayed  one  or  two  hours  before  justice  has  been  done, 
and  if  they  administer  justice  otherwise  it  will  be  of  no  effect." 
This  has  so  far  become  obsolete  among  us  in  the  country,  that 
the  Court  is  almost  everywhere  held  in  an  inn. 

§  3.  In  every  tribunal  (vierschaar)  there  is  a  schout  who  sum- 
mons it — that  is,  causes  the  members  (schepenen)  to  assemble, 
and  through  the  litigating  parties  claims  and  demands  justice 
from  them.  For  the  term  schout  is  derived  from  schuVd  (debt), 
and  he  is  so  called  as  a  recoverer  of  common  debts.  Hence, 
according  to  the  testimony  of  Grotius,  Introd.  bit.  2.  ch.  28.  §  9. 
we  find'  in  antient  manuscripts  the  terms  schoud  and  schoudig, 
for  schuld  (debt),  and  schuldig  (indebted  or  owing).  He  had 
also  the  right  to  recover  the  small  pecuniary  fines  or  penalties 
due  to  the  lord,  which  are  still  distinctively  called  fines  of  the 
Schout;  but  larger  fines  and  penalties,  the  cognizance  of  which 
belongs  to  wellborn  men,  were,  as  is  still  the  case,  recovered  by 
the  baljuw  almost  in  the  same  manner.  But  these  offices  are 
mostly  executed  in  the  cities,  where  the  Schepenen  without  dis- 
tinction administer  justice,  and  in  the  villages  and  manors  which 
are  not  included  under  the  general  bailiwick,  by  one  and  the 
same  person,  who  is  called  in  the  towns  chief  officer,  and  in  the 
R.D.L. — II.  23 
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country  baljuw  and  sellout,  wlio  oiEciate  in  civil  cases  with  the 
Sohepenen,  and  in  criminal  cases  with  the  wellborn  men.  More- 
over, in  the  country,  the  schout  has  the  right  of  confirming  with 
the  seal  of  the  lord  or  of  the  manor  all  letters,  transfers,  certifi- 
cates, and  other  matters  wherein  the  Schepenen  have  jurisdic- 
tion. The  baljuw  used  also  to  enjoy  the  third  penny  of  all 
forfeitures  occurring  in  their  districts  in  all  corporal  and 
criminal  cases;  and  for  the  other  two-thirds  they  were  obliged  to 
account  to  the  Count.  And  the  schout  had,  in  the  name  of  the 
lord  of  the  district,  the  jus  retractus  of  all  sales  of  immoveable 
property,  instead  of  which  the  right  of  poundage  subsequently, 
arose  of  a  farthing  for  every  penny,  and  with  some  to  even  more 
of  every  guilder,  on  all  public  sales  of  immoveable  property.* 
Concerning  which  a  decision  of  the  Court  of  Holland  was  given 
in  favour  of  the  Schout  of  Soeterwoude  on  the  24th  February, 
1535,  between  Jacob  Willemsz,  of  Leyden,  plaintiff  in  reforma- 
tion on  the  one  side,  and  Antonis  Paats,  Schout  of  Soeterwoude, 
defendant;  by  which  the  sixtieth  penny  was  awarded  him  of  the 
purchase  price  of  all  immoveable  property  publicly  sold,  or  ex- 
posed for  sale,  within  the  year.  A  similar  judgment  was  given 
in  favour  of  the  Schouten  in  Schieland  on  24th  February,  1629, 
to  be  found  in  vol.  1.  of  the  sentences  and  decisions  of  the 
Supreme  and  Provincial  Court,  fag.  269.  ^  309.  See  further, 
Papegay,  pag.  65.  et  seq.  The  origin  of  the  schout  in  South 
Holland  is  described  by  Jacob  van  Oudenhoven,  in  his  descrip- 
tion of  South  Holland,  pag.  449.  450;  where  is  also  to  be  found 
a  decision  of  the  Court  of  22nd  December,  1598,  between  the 
honourable  Jan  van  Duivenvoorden,  lord  of  Warmond,  &c., 
plaintiff,  in  the  first  instance,  and  Foy  van  Bronkhoven,  .Baljuw 
of  Rhineland  and  the  Attorney-General,  concerning  the  right  of 
the  lords  of  the  districts,  and  the  baljuwen  appointed  by  them.  As 
regards  the  right  to  common  fines  between  baljuw  and  schout, 
see  the  costuymen  of  Rhineland,  art.  10.  and  my  notes  thereon. 

§  4.  In  former  times  the  schout  used  to  assemble  the  court  of 
justice  in  this  manner:  After  he  had  caused  the  members 
(^schepenen)  to  be  assembled  before  noon  on  the  appointed  Court 
day,  which  he  had  properly  notified,  at  the  place  where  justice 
was   generally   administered,   he  put  the   question  whether   the 

*  [Cf.  ante,  Bk.  IV.  ch.  xix.  §  14.  note  (fe).— Te.] 
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Court  had  been  assembled  at  a  convenient  time  of  tbe  day,  and 
whether  he,,  as  holder  and  complainer,  might  ask  justice,  and 
recover  his  fines  and  those  of  his  lord.     Whereupon  the  senior 
magistrate  (schepen)  answered :  "  I  think  the  day  has  so  far  pro- 
ceeded that  you  may  assemble  the  court  according  to  the  law 
of  the  land,  so  far  as  I  am  concerned,  and  no  one  is  of  a  contrary 
opinion."     Thereupon  the  schout  called  out:   "Is  there  no  one 
against  it,  may  I  assemble  the  court  here  according  to  the  law  of 
the  land,  this  I  ask  once,  twice,  thrice,  and  four  times?     As  no 
one  has  any  lawful  objection  thereto,   I  assemble  the  court  on 
behalf  of  my  lord,  on  behalf  of  the  neighbours,  and  on  behalf  of 
myself."     And  this  having  been  done,  he  commanded  the  people 
to  keep  silence,  and  warned  them  in  these  words :   "  I  command 
silence,  and  prohibit  disturbance.     I  command  that  no  one  speak 
before  this  court,  or  he  speak  in  a  becoming  manner,  and  with 
permission  of  the  lord  or  judge,  as  may  be  right.     I  command 
that  no  one  approach  or  stand  too  near  to  the  judge,  or  address 
him  by  word  or  deed  or  with  any  matter  whatsoever.    I  command 
you  all  to  aid  the  said  court,  and  not  to  obstruct  it  in  any  way. 
This  I  command  you  on  behalf  of  my  lord,  once,  twice,  thrice, 
and  four  times,  on  pain  of  the  highest  penalty  provided  in  such 
case."     This  having  been  done,  he  put  the  question,  whether  any 
one  had  any  case  to  bring  forward?  and  thereupon  the  parties 
pleaded,  which  having  been  done,  he  asked  the  senior  magistrate 
what  the  justice  of  the  case  was?  and  said,  "That  judgment  I 
ask  of  you;"  and  if  the  judgment  was  given,  he  proceeded  to 
ask  all  the  others  in  turn,  whether  they . concurred  therein?  and 
having  collected  the  votes,  he  pronounced  sentence.     See  more 
fully  hereon  the  Charters  and  costuymen  of  South  Holland,  pag. 
517.  et  seq.,  and  the  laws  and  customs  of  Kennemerland,  pag. 
190.  200.  ^  290. 

But  all  this  is  not  so  strictly  observed  at  the  present  day,  nor 
are  any  set  words  or  prescribed  forms  used.  The  power,  how- 
ever, of  summoning  the  Court,  keeping  the  litigating  parties  in 
order,  recovering  the  fines  and  penalties  due  to  the  lord,  asking 
judgment,  and  collecting  the  votes,  remains  unaltered. 

As  regards  the  time  for  assembling  the  Court  (vierschaar) ,  the 
schout  in  Kennemerland  may  not  postpone  the  day  longer  than  a 
fortnight.     Costuymen  of  Kennemerland,  pag.   191.     Nor  may 
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he  assemble  the  schepenen  to  hold  court  oftener  than  twice  a 
week,  to  wit,  Tuesday  and  Friday,  on  which  days  the  neighbours 
also  may  bring  on  their  cases  against  each  other.  Costuymen  of 
Kennemerland,  fag.  67.  But  in  order  that  the  days  for  doing 
justice  may  not  be  too  long  delayed,  it  has  been  introduced  that 
in  the  country  the  Court  shall  assemble  at  least  every  fortnight. 
This  has  also  been  settled  by  deliberation  of  the  Court  of  Baljuw 
and  well-born  men  [Hooge  Vierschaar)  in  South  Holland  in  the 
year  1433.  See  the  costuymen  of  South  Hollcmd,  fag.  455.  As 
to  what  law  and  justice  were  formerly  administered  by  the 
sheriff  may  be  seen  from  a  certain  sentence  of  the  Court  of  Hol- 
land pronounced  between  the  Baljuw  and  Schout  of  E,yswyk  on 
the  5th  November,  1632;  as  is  more  :?ully  set  forth  wn-te,  bk.  1. 
ch.  9.  §  14.  under  the  heading  of  Mediate  Jurisdiction,  which  was 
administered  by  him  in  the  name  of  the  lord  of  the  manor  (d) . 


(d)  The  term  Vierschaar  denotes 
the  place  where  the  Schout  and 
Schepenen,  as  well  as  the  plaintiff 
and  defendant,  are  assembled ;  but 
at  Amsterdam  it  generally  means  the 
bench  of  my  lords  the  magistrates 
before  whom  must  be  heard  all  cases 
which  are  not  within  the  cogniziance 
of  any  subordinate  special  courts  or 
rolls  according  to  the  prescript  of  the 
ordinance ;  upon  which  Court  days 
the  honourable  the  Schout  addresses 
my  lord,  the  presiding  magistrate, 
thus.  "  My  lord,  the  President  N.,  I 
require  sentence  of  you  in  the  name 
of  my  lord  (the  Count)  whether  the 
day  is  sufficiently  advanced  for  the 
Court  to  assemble  and  to  administer 
law  and  justice  according  to  the 
antient  customs  and  privileges  of 
this  city."  I  say  that  the  word 
vierschaar  is  generally  so  understood ; 
for  in  the  formula  or  caution,  which 
the  chief  officer,  R.  0.,  in  criminal 
cases,  with  the  rod  in  his  hand,  ad- 
ministers to  the  accused,  the  terms 
vierschaar  spannen  (to  hold  a  Court) 
also  occur.  The  president  having 
given  sentence  and  the  officer  having 
enjoined  every  one  to  do  justice  and 
save  himself  harmless,  the  attorneys 


bring  on  in  the  name  of  their  prin- 
cipals the  complaints  together  with 
the  conclusions.  See  Ordinance  of 
the  Honourable  the  Court  of  this 
town.  And  the  ancient  customs  are 
observed  here,  twelve  such  courts 
being  held  every  year,  each  court- 
sitting  continuing  three  days,  to  wit, 
Tuesday,  Thursday,  and  Friday ; 
this  number  being  so  arranged  that 
three  courts  should  be  hdd  every 
quarter  of  a  year,  beginning  with  the 
first  or  second  Tuesday  in  February 
of  each  year,  unless  some  obstacle 
prevented  this,  and  so  on  every  Tues- 
day after  the  preliminary  admoni- 
tion prior  to  execution  Qoospand- 
ing),  which  always  takes  place  on 
the  Monday  previous :  to  wit,  the 
second  quarter  with  the  beginning 
of  the  month  of  May ;  the  third 
after  the  long  vacation,  and  the  last 
with  the  month  of  November  ;  of  this 
a  proper  BiU  or  Memorial  must  be 
prepared  by  the  youngest  attorney, 
with  an  insertion  of  the  vacations 
and  a  return  of  the  admonitions  and 
attachment  {loos  en  eigenpanden)* 
and  submitted  by  him   at  the  last 

*[See  note  in  the  Appendix. — Tb.] 
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§  5.  Every  Court  has  besides  a  sworn  writer  (who  reduces 
everything  to  writing,  makes  known  the  judgments  to  tlie  people 
and  issues  if  need  be  copies  of  tbe  same)  and  wbo  is  called 
Registrar  or  Secretary.  But  tbis  office  is  not  of  such  ancient 
date,  indeed  it  was  formerly  unknown  among  the  people  in 
tbe  country,  among  wbom  tbe  decisions  and  sentences  iii  law- 
cases  were  given  verbally  and  pronounced  by  tbe  scbout.  See 
Costuymen  of  South  Holland,  p.  449.  Wbence  it  was  also  said 
that  formerly  secretaries  and  clerks  were  unknown,  but  all 
cases  were  settled  de  piano  by  the  schout,  with  his  Schepenen 
in  the  name  of  the  Count.  The  practice  was  first  derived  from 
the  Canon  law,  cap.  quoniam  extra  de  prohat.  Sc  cap.  statutum. 
§    notarium.    de   Rescript,    in   6.     Accordingly  we   find   in   the 


Court-sitting  for  the  approbation  of 
my  lords  :  after  which  the  same  is 
printed  and  distributed,  and  accord- 
ing to  an  antient  custom  likewise 
sent  by  the  clerks  of  the  youngest 
attorney,  to  the  other  practitioners 
for  their  information  :  and  the  rod- 
bearer's  messengers  of  the  town  are 
obliged  to  pay  good  heed  thereto  in 
order  precisely  to  inform  the  parties 
arrested  of  the  appointed  day  and 
they  be  thereby  enabled  to  prevent 
any  loss  to  themselves.  The  proper 
observance  of  all  this  was  even  for- 
merly considered  of  great  importance 
to  the  public,  so  that  by  the  privilege 
of  Maximil.  and  Maria,  26  May, 
1480,  it  was  enacted,  "  And  the  sche- 
penen shaU  not  depart  from  the 
Court,  nor  adjourn  the  Court  one 
or  two  hours  more  or  less,  before 
justice  had  been  done,  and  if  any- 
thing were  done  otherwise,  it  will  be 
void."  According  to  the  ordinance 
it  must  be  observed  that  the  docu- 
ment upon  which  the  plaintdft  wishes 
to  obtain  provision  or  namptissement 
must  be  written  out  in  good  order 
and  annexed  to  the  summons  with- 
out any  connivance  on  the  Thursday 
before  the  sitting  of  the  Court; 
whence  it  is  always  pla'ced  on  the 
Note  at  the  foot  of  the  petition.     If 


the  defendant,  having  been  properly 
summoned,  allows  the  third  default 
to  pass  without  appearing  or  ap- 
pointing some  one  to  allege  justas 
causas  absentiae,  he  will  be  definitely 
barred  (vellig  en  hoetschuldig)*  and 
the  provision  of  namptissement  ad- 
judged as  prayed  by  interlocutory 
decree,  against  which  provisional 
sentence  no  relief,  appeal,  or  re- 
formation is  allowed,  all,  however, 
subject  to  the  exceptions  mentioned 
by  Vromans,  de  foro  oomp.  lib.  4. 
cap.  7.  n.  2.  although  otherwise  the 
defaults  may  be  purged  under  bene- 
fit of  relief.  See  post,  ch.  14.  §  4. 
and  the  Ordon.  a/nd  man.  van  pro- 
cederen  anno  1580,  and  the  notes 
thereon,  p.  80.  However,  in  criminal 
cases,  upon  the  granting  of  final  bar, 
leave  is  also  given  to  the  Honourable 
the  Prosecutor,  R.  C,  to  summon  the 
defendant,  who  is  in  default,  in  per- 
son by  name  from  the  town-hall  of 
this  town,  and  by  a  writ  posted  ad 
valvas  curiae  ei  ecclesiae.  See  Am- 
stel,  Privilegie  en  Poorterrecht.  1. 
ch.  3.  p.  22.  Duizent  Daalders  man. 
V.  proced.  pag.  74.  Wagenaar, 
beschr.  van  Amst.  12.  st.  p.  178. 


*  [See  note  in  tibie  Appendix. — Tb.J 
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ancient  statutes  of  the  town  of  Leyden  for  the  year  1400,  and 
previously  that  the  schout  and  eight  schepenen  decreed  "  That 
whoever  gives  notice  where  they  wager  or  offer  [wedden  of 
hied),*  the  plaintiff  and  defendant  shall  deliver  their  pleadings 
in  writing  to  the  clerk  within  two  days  after  they  have  teen 
served,  and  whoever  has  not  delivered  his  pleadings  as  prescribed 
shall  forfeit  his  right." 

The  duty  of  the  Secretary  or  Registrar  is  to  keep  a  proper 
entry  of  every  thing  which  is  brought  before  the  Court  in  favour 
or  against  the  litigating  parties,  with  a  proper  distinction 
between  the  cases,  parties  and  time;  which  is  called  the  Record; 
and  after  the  case  has  been  closed  he  must  read  to  the  judge 
whatever  was  produced  by  the  litigating  parties,  reduce  the 
decision  into  writing,  and  cause  it  to  be  revised  and  con- 
firmed by  the  judge,  which  having  been  done,  he  informs  the 
suitors  thereof;  and  he  must  moreover  keep  a  proper  record 
so  that  he  may  at  any  time  if  required  grant  a  copy  thereof. 
d.  cwp.  quoniam.  11.  vers,  statuiinus  extr.  de  Probat.  He  must 
moreover  remain  impartial  and  not  interfere  in  any  way  with  the 
voting  and  decision,  nor  may  he  communicate  to  one  party 
anything  of  the  case  of  the  other  party,  except  as  in  the  record. 
I.  1.  D.  de  praevaricat.  nor  may  he  plead  for  the  suitors.  Plac. 
of  the  States  of  Holland,  1.  Aug.  1603,  by  which  it  is  enacted 
that  no  Schout  or  Secretaries  of  any  tribunal  or  Court  shall  allow 
themselves  to  be  employed  as  pleaders  therein.  See  the  Charters 
and  Customs  in  South  Holland,  pag.  456  (e). 

(e)   Vid.  porro,  Merula,  lib.  1.  tit.  3.  3.  48  :   and  especially  Costuymen 

6.     Van   Zurck,    in   Cod.    tit.    Offi-  van  Ithynland.  edit.  Van  Leeuwen. 

cieren.  art.    63.    p.   244-5 ;   and   art.   78-80. 

*[As  to  this   practice,    see   Grot.  p.  260.  ff. — Tb..] 
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CHAPTER  II. 


OF  JURISDICTION,  OR  CONSTRAINT  IN  LAW. 


Sect. 

1.  How  jurisdiction  is  exercised 

by  means  of  legal  Constraint. 

2.  Jurisdiction   which    has    been 

conferred  on  a  person  cannot 
be  made  over  by  him  to 
another. 


Sect. 

3.  Of  the  different  kinds  of  Juris- 

diction. 

4.  Of  general  or  special  jurisdic- 

tion and  how  far  it  extends. 

5.  By  whom  to  be  exercised. 

6.  Of    the    emblem    of    criminal 

jurisdiction. 


§  1.  In  order  that  the  disputes  of  cases  may,  after  mutual 
reference  to  the  law  and  argument,  be  properly  settled,  deter- 
mined, and  executed,  the  judges  have,  besides  their  jurisdiction, 
been  entrusted  with  the  power  of  legal  constraint,  so  that  their 
decrees  may  be  obeyed,  arg.  I.  2.  de  jurisdict.  ^  I.  1.  in  fin.  D.  de 
ofific.  ejus;  for  under  jurisdiction  we  understand  that  everything 
is  included  which  appertains  to  the  execution  of  the  law,  with- 
out which  the  jurisdiction  would  be  ineffectual.  I.  ult.  infin.  D 
de  ofific.  ejus  cui  Tnand. 

The  mode  of  maintaining  jurisdiction  and  of  carrying  it  out 
by  means  of  legal  constraint  varies  with 'almost  every  particular 
place;  and  such  jurisdiction  derives  its  form  from  the  manners 
and  institutions  in  vogue  there.  Except  that  it  is  generally 
observed  everywhere,  that  capital  jurisdiction,  as  well  as  other 
branches  of  jurisdiction,  can  be  entrusted  and  conferred  upon 
another.  So  that  at  the  present  day  jurisdiction  in  capital  cases 
is  likewise,  without  distinction,  exercised  by  all  magistrates 
upon  whom  any  jurisdiction  is  conferred.  Except  only  that  in 
the  villages  in  the  country,  which  have  no  special  capital  juris- 
diction, the  schepenen  have  merely  an  ordinary  jurisdiction,  and 
capital  jurisdiction  there  is  exercised  by  the  wellborn  men,  who 
take  cognizance  of  criminal  and  capital  cases,  and  the  schepenen 
only  of  civil  cases.*  Gudelin.  de  jure  Noviss.  lib.  4.  cap.  2.  Sf 
lib.  5.  caf.  13.  in  fin.     Vinn.  de  jurisdict.  cap^  2.  num.  8. 

*[0/.  Bk.  1.  ch.  2.   §  22.  ff.  and  notes  thereon  in  the  Appendix.— Tr.] 
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§  2.  But  can  tlie  jurisdiction,  wliicli  has  been  conferred  upon 
any  one,  be  transferred  by  him  again  to  a  third  party?  At  the 
present  day  it  is  thought  not,  and  it  is  settled  that  no  one,  but  he 
who  has  the  jurisdiction  in  himself  and  from  whom  it  proceeds, 
can  cause  it  to  be  exercised  by  a  third  party,  I.  8.  D.  de  jurisdict. 
or  even  he  whose  commission  or  appointment  clearly  authorizes 
the  transfer  (of  jurisdiction)  to  be  made  to  a  third  person,  as  is 
possessed  among  us  by  the  barons.  See  Bronkhorst.  ad.  I.  70.  D. 
de  Reg.  Jur.     Yinn.  de  jurisdict.  caf.  3.  num-.  7. 

§  3.  Jurisdiction  was  formerly  manifold  according  to  the  DD. 
But  it  may  be  best  divided  into  crim/inal,  that  is  punishable,  and 
civil,  that  is  all  kinds  of  common  cases ;  except  where  the  same  is 
divided  into  high,  that  is  of  all  capital  and  criminal  cases; 
TTircdiate,  which  is  only  concerned  with  pecuniary  fines  and  some 
other  special  classes  of  oases,  as  the  appointing  of  guardians, 
providing  for  widows  and  orphans,  appointing  notaries  and 
the  like;  and  low  jurisdiction  over  all  other  ordinary  cases 
between  suitors.  Such,  after  the  example  of  the  French,  is 
the  division  adopted  by  Jan  Bottelier  in  his  Summe  Ruraal,  cap. 
6.  §  natuurlyk  8f  cap.  272.  ^  seq.  We  might  otherwise  divide 
jurisdiction  into  as  many  kinds  as  the  law  itself;  which  is  either 
Divine,  Human,  Spiritual,  Secular,  International,  Civil, 
General,  Particular,  Feudal  or  Nonfeudal;  or  again  into  as 
many  kinds  as  the  distinctions  among  the  judges,  as  judges  of 
the  Court,  town,  village,  spiritual,  secular,  military,  and  ordi- 
nary civil  judges.  However,  they  all  admit  of  the  two  main 
divisions  above  named,  viz.  criminal  and  civil,  that  is  of  punish- 
able and  ordinary  unpunishable  cases. 

§  4.  Jurisdiction,  with  reference  to  its  exercise,  is  either 
general  or  special. 

General  jurisdiction  extends  over  the  whole  country,  as  for 
instance  the  jurisdiction  of  the  Court,  or  Supreme  Court  of 
Holland,  which  is  exercised  and  maintained  over  the  whole 
country.  Special  jurisdiction  is  limited  to  a  certain  place  and 
circumference,  as  for  instance  between  the  towns,  villages  and 
manors,  under  which  every  one  has  his  special  jurisdiction, 
which  is  separated  from  the  rest  by  some  certain  landboundary. 
Beyond  which  limit  and  division  no  one  may  extend  any  juris- 
diction, but  each  must  exercise  it  within  his  own  limits,  or  the 
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extension  will  of  itself  be  void.  I.  ult.  D.  de  jurisdict.  See 
Pecc.  van  Besetten  en  Handopleggen.  ch.  XXI.  and  my  notes 
thereon. 

§  5.  In  the  towns  jurisdiction  is,  without  distinction  (a) 
between  high  and  low,  criminal  and  civil,  exercised  by  the 
magistrates  (Schepenen) ;  but  in  the  country  a  distinction  is  made 
between  criminal  and  civil  cases;  for  there  only  civil  and  non- 
punishable  cases  are  tried  by  the  Schepenen,  and  criminal  cases 
are  decided  by  wellborn  men.  We  have  treated  more  fully  of 
this  in  Bk.  I.  ch.  2.  §  20.  ^  seq.  (b). 


(a)  This  rests  upon  the  following, 
to  wit,  that  to  the  Schepenen  there 
appertains  an  omnigena  jurisdictio, 
or  general  jurisdiction,  both  in  civil 
and  criminal  cases,  which  occur 
,  within  the  limits  of  the  towns,  and 
although,  therefore,  subordinate 
judges  have  been  delegated  with 
jurisdiction,  over  certain  persons 
and  matters  (which  our  Author  has 
omitted  to  mention  here),  and  to 
whom  we  must  resort  in  the  first 
instance  in  those  cases  which  are 
mentioned  in  their  respective  instruc- 
tions and  ordinances,  yet  such  cer- 
tain matters  may  also  be  adjudicated 
upon  in  the  first  instance  by  the 
Schepenen,  upon  approbation  and 
direction  obtained  from  the  Sche- 
penen with  consent  of  the  parties; 
quia  solemnitas  judiciorum  puhlici 
juris  est  cui  per  partes  renunciari 
non  potest  nisi  accedat  superioris 
judicis  approbatio,  just  as  the  juris- 
diction of  the  Provincial  Court  can 
be  prorogated  by  an  agreement 
between  the  litigant  parties,  by 
means  of  pleading  to  the  conclusion 
of  the  plaintiff,  by  reconvention,  &c., 
vid.  Middelant,  in  not.  ad  Vromans 
de  for.  comp.  lib.  1.  cap.  1.  §  15.  et 
post,  eh.  8.  The  jurisdiction  of  my 
lords  the  magistrates  (schepenen)  of 
this  town  is  so  respectable  that  even 
the  town,  having  contracted  like  an 
individual,  may  be  sued  before  them, 
as  has  frequently  happened  to  the 
Honourable  the   Burgomasters    and 


Treasurers  of  this  town.  But  the 
town  may  also  in  the  first  instance 
be  sued  in  the  Court  of  Holland, 
which  may  be  necessary  in  certain 
cases,  omissis  scabinis,  quia  quodam- 
modo  judices  essent  in  propria  causa, 
quod  de  jure  prohibitum  I.  un.  Cod. 
ne  quis  in  sua  causa  jud.  et  ita 
observari  testatur  doctiss.  Bort  de 
jurisdictione  et  for.  comp.  obs.  14. 
So,  likewise,  with  cases  which  we 
might  wish  to  institute  against  the 
Honourable  the  colleges  of  Admir- 
alty by  reason  of  collision  at  sea,  &c., 
it  has  been  resolved  by  their  High 
Mightinesses  the  States  of  Holland, 
&c.,  24  March,  1655,  that  the  said 
colleges  could  be  cited  in  the  first 
instance  before  the  judge  of  their 
domicile,  and  consequently  here  in 
Amsterdam  before  my  lords  the  sche- 
penen, which  seems  to  be  dictated  by 
equity  itself,  or  before  one  of  the 
Courts  of  Justice  at  the  option  of  the 
parties  interested.  See  the  Besolu- 
tions  of  consideration  temp,  de  Wit. 
pag.  230.  According  to  a  certain 
general  MS.  of  the  celebrated  coun- 
sellor A.  S.,  it  has  been  maintained 
by  the  Honourable  the  College  of 
West  Friesland  that  the  States 
General  must  appoint  them  a  judge 
and  that  they  were  subject  to  none 
other. 

(6)  Plura  videre  licet  apud  Voet 
ad  tit.  de  jurisdictione,  and  infra, 
chs.  9-12. 
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§  6.  The  sign  of  a  criminal  jurisdiction  was  formerly  a  sword, 
which  was  carried  before  (the  magistrate) ;  whence  it  was  also 
called  the  power  of  the  sword,  /.  3.  I),  de  jurisdict.  But  with 
xis  the  Baljuw  and  Schout,  sitting  in  or  going  to  the  Court,  have 
.a  long  and  tapering  rod  painted  red  in  their  hand.  Whence 
in  several  places  the  custodians  of  the  country  (Land-Drosts) 
are  called  the  Red-Rods. 


(  363  ) 


CHAPTEE  III. 


OF  PLAINTIFFS  AND  DEFENDANTS. 


Sect. 
1. 
2. 


A  plaintiff  defined. 
A  defendant  defined. 

3.  Whether   ancT  when    any  one 

may  be  csompelled  to  be  plain- 
tiff, and  when  one  may  with- 
draw from  a  case  that  has 
been  commenced. 

4.  Who    may    and    may    not    be 

plaintiffs  or  defendants. 

5.  No  minor. 

6.  Nor    children     against 

parents. 

7.  Nor  married  women. 

8.  Nor  banished  persons. 

9.  Nor    any    improper    or 
hibited  companies. 

10.  Whether  these  are  likewise  ex- 

cused in  criminal  cases. 


their 


pro- 


Sect. 

11.  Where    several    are    together 

liable,  whether  and  when 
each  of  them  is  liable  in 
solidum  or  only  pro  parte. 

12.  Whether  and  when  anyone  is 

liable  for  th«  obligation  of 
another. 

13.  Husband  and  wife  whether  and 

when  liable  for  each  other. 

14.  A  father  for  his  son. 

15.  Of   reprisals   and    when   they 

take  place. 

16.  No  one  is  liable  in  law  who 

has  not  been  summoned,  or 
before  the  time  has  expired. 

17.  Of  tl'.e  duty  of  a  plaintiff. 


The  persons  concerned  witL.  pleading  at  law  are  of  two  kinds, 
viz.,  those  whom  the  case  personally  concerns,  and  those  who 
conduct  the  case  for  others,  such  as  advocates,  attorneys,  ushers, 
messengers,  &c.  cap.  quordam.  11.  extr.  de  probat.  The  persons 
themselves,  whom  the  case  personally  concerns,  are  plaintiffs  and 
defendants,  otherwise  called  claimants  and  summoned  persons, 
who  are  generally  called  the  parties,  because  they  plead  in  turn 
against  each  other. 

§  1.  The  claimant  or  plaintiff  is  he  who  summons  another 
before  the  judge,  in  order  to  plead  in  law  against  him.  I.  13.  D. 
de  judic.  I.  10.  D.  fin.  regundor.  I.  14.  in  fin.  D.  de  in  jus 
vocando. 

§  2.  A  defendant,  or  summoned  person,  is  he  who  is  cited  and 
resists  the  plaintiff  at  law.  §  3.  Instit.  de  perpet.  Sf  temporalib. 
act.  I.  3.  D.  de  probat.  I.  5.  S/-  seq.  Cod.  de  Edendo. 

§  3.  No  one  can  be  conipelled  to  be  plaintiff  or  defendant 
against  his  will  or  pleasure,     tot.  tit.  Cod.  ut  nemo  in  vitus  ag. 
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vel.  accus.  I.  fin.  Cod.  de  Usur.  pupill.  I.  2.  Cod.  de  in  litem  jur. 
I.  20.  Cod.  de  fign.  ^  hypothec.  But  if  the  cause  has  once  been 
instituted  and  commenced  before  tbe  judge,  it  must  be  proceeded 
with,  or  the  party  will  have  to  pay  the  costs  of  the  suit.  Instruc. 
van  den  Hove.  art.  111.  8f  209.  This  is  to  be  understood  of  the 
pleadings  on  both  sides,  which  is  called  litis  contestatio*  as  soon 
as  a  claim  has  been  made  and  the  answer  pleaded  thereto, 
whereby  the  cause  is  in  issue  before  the  Court  (bankvast) .  Other- 
wise the  plaintiff  may  previous  to  litis  contestatio  withdraw  his 
case,  commenced  before  one  judge,  and  bring  it  op.  before  another 
judge,  provided  he  pays  the  costs  incurred  by  the  defendant  in 
the  meantime. t  DD.  ad  I.  4.  Cod.  de  pact.  See  Damhoud. 
pra^.  civil,  c.  202.  Johan  a  Sande.  lib.  1.  tit.  7.  defin.  1. 
Wieland.  pract.  civ.  tit.  1.  cap.  12.  Christin.  vol.  2.  decis.  91. 
num.  4.  Pecc.  van  Besetten  en  handopleggen.  ch.  48.  But  the 
guardians  of  minors,  managers,  receivers,  agents,  and  the  like, 
are  also  against  their  wish  and  will  obliged,  by  reason  of  their 
oiEce,  to  have  the  cases  of  their  pupils,  minors,  and  others,  whose 
affairs  have  been  entrusted  to  them,  decided  by  the  judge, 
on  account  of  the  danger  of  responsibility  if  they  have  been 
careless  or  negligent  therein.  I.  8.  in  pr.  D.  de  negot.  gest. 
I.  11.  D.  mandat.  I.  2.  Cod.  arbitr.  tutel.  I.  18.  I.  24.  Cod.  de 
odTninistrat.  tut.  See  further  Andr.  Grail.  I.  1.  ohserv.  9.  Merul. 
prax.  civil,  lib.  1.  tit.  8.  cap.  1.  num,.  9.  Damhoud.  prax.  civ. 
cap.  10.  num.  2. 

§  4.  All  persons,  who  are  not  prohibited  therefrom,  may 
appear  before  the  judge  as  plaintiffs  or  defendants,  tot.  tit.  Cod. 
de  his  qui  legit,  person,  stand,  in  jitdic.  habent;  persons  so  pro- 
hibited are : 

§  5.  1st.  All  minors  who  are  not  allowed  to  appear  in  Court 
without  the  consent  and  assistance  of  their  guardians.  I.  1.  2. 
Cod.  qui  ligitim.  person,  stand,  in  jud. 

§  6.  2nd.  All  children  against  their  parents,  unless  with  the 
previous  knowledge  and  permission  of  the  judge.  Z.  4.  §  1.  D. 
de  in  jus.  vocando.  I.  3.  Cod.  eod.  §  fin.  instit.  de  poena  temere 
litigant.     See  Merul.  praai.  civ.  lib.  4.  tit.  24.    cap.  12.  num.  3. 

*lLitis  contestatio.       See  W.    de  +[Cf.  infra,  ch.  xv.  §  10.  and  ch. 

Groot.  Isagoge  ad  Prax.  1.  9.  25.  and      xvii.   §  16. — Te.] 
infra,  ch.  17.   §  16.  note  (c).— Tk.] 
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Gudelin.  de  jure  Noviss.  lib.  4.  cap.  5.  in  pr.  Zyp.  Notit.  Jur. 
Belg.  de  in  jus  vocand.  vers,  quamvis.  Perez,  eod.  num.  3. 
Christin.  vol.  2.  decis.  154.  num.  8.  9.  Eebuff.  ad  constit.  reg. 
in  proem,  gloss.  5.  num.  47.  Facliin.  lih.  10.  cap.  87.  Yinn. 
ad  §  poenales.  12.  instit.  de  actionibus,  num.  5.  Papegay.  pag. 
mihi  17. 

§  7.  3rd.  All  married  women,  who  according  to  our  daily 
custom  come  under  the  power,  care  and  protection  of  their 
husbands.  Grot.  Introd.  lib.  1.  cap.  4.  n.  4.  Herhai.  lib.  sing, 
cap.  13.  §  1.  cum.  seq.  Boer,  ad  consuetud.  Biturig.  tit.  1. 
§  4.  gloss.  2.  Argentr.  ad  consuetud.  Britt.  art.  424.  Gudelin. 
de  jure  noviss.  lib.  1.  cap.  7.  vers,  certe.  Without  whose  per- 
mission they  may  not  appear  before  the  judge  in  civil  cases, 
except  where  the  husband  is  absent  from  home  and  abroad,  in 
which  cases  it  is  sometimes  allowed,  arg.  I.  18.  §  1.  D.  de  jud. 
But  hereunder  are  not  included  women  who  carry  on  some  public 
trade  or  business,  and  who  may,  so  far  as  appertains  to  such 
trade  or  business,  sue  and  defend  in  law,  of  which  we  have 
treated  more  fully  ante.  bk.  1.  ch.  6.  §  7.  See  further  hereon 
G.  Wassenaar.  pract.  judic.  cap.  1.  n.  23.  ^  seq.* 

§  8.  4th.  All  banished  persons.  Christin.  vol.  2.  decis.  123. 
nuTn.  1.  Among  whom  are  also  reckoned  those  who  sojourn 
among  our  open  enemies,  unless  where  the  same  is  allowed  by  the 
States  General  or  those  (States)  within  whose  province  the  case  is 
to  be  tried.  Resol.  of  the  States  General,  2  Oct.  1590 :  4  March, 
1591,  except  -also  in  cases  relating  to  commerce,  consult.  ^ 
Advys.  vol.  1.  cons.  289. 

§  9.  5th.  Likewise  all  improper  and  prohibited  companies  and 
societies.  To  which,  although  some  are  suffered  and  allowed 
among  us,  all  judicial  process  is  refused,  as  may  be  seen  from 
Jacob  Coren.    observ.  9. 

§  10.  All  of  which  is  thus  observed  in  civil  and  non-punish- 
able cases;  but  in  criminal  and  punishable  cases,  the  defendant, 
or  person  summoned,  must  appear  and  answer  in  person;  so  that 
neither  the  assistance  of  guardians  in  the  case  of  minors,  nor  of 
the  husband  in  the  case  of  the  wife  is  applicable  here,  and 
the  presence  of  the  offender  himself  is  not  only  permitted  but 

*  [Van  Eeden  vs.  Kirstein,  Kotze's  Rep.  182. — Th.] 
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necessary.*  caf.  5.  extr.  de  except.  I.  17.  D.  de  foen.  See 
Costuymen  of  Antwerp,  tit.  43.  art.  lb.  Rebuff,  ad  const,  reg. 
in  froem.  gloss.  5.  n.  72.  Imbert.  Enrich.  Jur.  Gall,  in  verb, 
authoritas  curatoris.  Boss,  pract.  crim.  tit.  de  confess,  num.  69. 
Clar.  §  fin.  quaest.  50.  num.  2.  Papon,  lib.  6.  tit.  1.  art.  2Z. 
Argent,  ad  consuetud.  Brittan.  art.  208. 

All  tbis  is  to  be  understood  of  tbe  litigating-  parties  in  par- 
ticular, tbat  is,  of  tbe  plaintiff  and  defendant.  But  it  some- 
times bappens  tbat  several  persons  togetber,  or  as  it  were  witb 
one  band,  carry  on  legal  proceedings  against  otbers.  tot.  tit. 
Cod.  de  consort,  ejusd.  litis. 

§  II.  Formerly,  if  one  of  several  co-plaintiffs  sued  anotber  in 
law,  be  was  met  by  tbe  objection  tbat  be  alone  was  not  competent 
to  do  so ;  and  e  converse  if  one  person  alone  were  sued  at  law,  be 
could  defend  bimself  by  urging  tbat  tbere  were  several  otber 
defendants.  Cujac.  &  Grotbofred.  ad.  I.  1.  Cod.  eod.  But  at  tbe 
present  day,  altbougb  any  one  may  bave  several  associates  in  tbe 
same  case,  be  may,  for  bis  part  alone,  sue  or  be  sued  by  anotber. 
d.  I.  1.  I.  4.  Cod.  eod.  I.  85.  §  4.  D.  de  verb,  oblig.  And  be  may 
also  carry  out  tbe  matter  entirely,  if,  being  plaintiff,  be  satisfies 
bimself  of  confirmation  by  bis  associates,  or  being  defendant 
gives  security  for  tbe  judgment.  I.  2.  Cod.  eod.  But  if  several 
joint  principals  are  not  all  subject  to  one  and  tbe  same  judge 
or  jurisdiction,  but  live  under  different  jurisdictions,  tbey  may 
be  sued  togetber  before  a  bigber  judge  and  sucb  before  tbe 
Court  of  Holland  in  tbe  first  instance,  in  order  tbat  tbe  case 
sbould  not  be  split  up  or  dealt  witb  in  separate  portions.  I.  10. 
Cod.  de  jud.  ^  tot.  tit.  D.  de  quib.  red.  ad  eund.  jud.  eat.  as 
Tvill  be  pointed  out  more  fully  later  on.f 

§  12.  Otberwise  no  one  can  be  sued  for  tbe  obligation  of 
anotber.  I.  3.  Cod.  ne  uxor,  fro  marito.  I.  unic.  Cod.  ut  actio  ab 
haerede.  Sucb  tbat  even  in  tbe  indivisible  union  between 
busband  and  wife  tbe  one  does  not  by  Roman  law  remain 
responsible  for  tbe  acts  of  tbe  otber.  I.  1.  Cod.  ne  uxor,  jiro 
marito. 

§  13.  Wbicb  rule  admits  of  exceptions,  wbere  by  public  usage 
and   custom   sometbing   different   bas   been   introduced.     Tbus, 

*[0/.  Grot.  Iwtrod.  bk.  1.  ch.  4.  +  [Cf.     Van    der    Linden,    Jud. 

§  1.— Tb.]  "  practycq.  bk.  2.  ch.  7.— Tb.] 
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among  us,  tlie  wife  and  her  heirs  may  with  reference  to  the  com- 
munion of  property  be  sued  for  half  of  the  husband's  debts. 
Neostad.  de  fact,  antenupt.  observ.  9.  in  not.  Grot.  hk.  1.  ch.  5. 
§  22.  Gomez,  ad  leg.  53.  tauri.  num.  7-3.  vers,  ex  quibus  infero. 
Consult.  &  Advys.  fart.  1.  consult.  47.  vers,  van  gelyken.  Pecc. 
de  testam.  conjug.  lib.  2.  cap.  6.  in  fin.  But  after  the  death  of 
her  husband  a  widow  is  not  liable  for  debts  incurred  by  her 
husband  prior  to  the  marriage,  as  has  been  already  mentioned 
ante,  bh.  4.  ch.  23.  §  6.  (a).  Nor  (will  she  be  liable)  in  the  fines 
and  penalties  imposed  upon  the  husband  for  some  wrongful  act.* 
See  Papon.  I.  15.  tit.  2.  art.  3.  Goris.  Advers.  tr.  de  Societ. 
conjug.  cap.  4.  num.  12.  As  where  the  husband  has  been 
punished  in  his  property  on  account  of  adultery,  or  for  some 
other  reason,  in  which  case  the  damage  will  be  borne  by  the  hus- 
band's property  alone.  Sand.  lib.  2.  tit.  5.  defin.  8.  Goris.  diet, 
cap.  4.  num.  8.  cum  seqq.  Herbai.  lib.  sing.  cap.  13.  §  15. 
Grot.  Introd.  lib.  1.  cap.  5.  §  22.  Charters  of  South  Holland 
printed  in  the  year  1654.  pag.  531.  art.  7.  Likewise,  if  all  the 
husband's  property  is  confiscated,  the  half  of  the  profits  will 
nevertheless  remain  free  for  the  wife.  Costuym.  of  Antwerp. 
tit.  16.  art.  1.  Christ,  ad  leg.  Mechlin,  tit.  9.  art.  2.  num.  12. 
Gomez,  ad  I.  77.  tauri.  n.  1.  Gail.  lib.  2.  observ.  86.  num.  14. 

And  in  many  places  a  wife  has  this  privilege,  that  she  may,  in 
presence  of  the  schout  and  two  magistrates  (Schepenen)  and 
before  the  burial  of  her  deceased  husband,  renounce  the  estate, 
and  departing  in  her  daily  clothes  she  will  no  longer  be  liable  for 
any  of  the  debts ;  which  is  commonly  called  placing  the  key  upon 
the  coffin;  or  walking  before  the  bier.  Ordinances  of  Leyden, 
art.  203.  So  in  like  manner  the  Ordinances  of  Rotterdam  ex- 
pressly provide  that  the  widows  of  the  citizens  of  the  town,  who 
wish  to  free  themselves  from  debts  incurred  by  their  husbands 
during  or  before  marriage,  must  place  the  keys  of  the  house  upon 
the  coffin,  and  cause  them  to  be  publicly  carried  to  the  church, 
and  themselves  proceed  from  the  house  in  their  daily  clothes  with 
the  dead  body  to  church,  and  ten  stivers  in  money,  and  for  the 
future  remain  out  of  the  house  (6). 

(a)  Add.  Boel.  in  notis  ad  Loen.  Loen.  decis.  cos.  99.  p.  646,  and  "Van 

decis.  pag.  626.  der  Keessel.  Th.  94. — Te.] 

*  [In  addition  to  the  authorities  (b)  AU  this  is  of  high  origin  and 

mentioned  in  the  text,   see  Boel  ad  followed   by   the  Dutch   Countesses 
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The  husband  on  the  other  hand  (seeing  that  according  to 
the  custom  of  our  country  community  of  all  property  exists 
between  husband  and  wife)  may  also  be  sued  during  the 
marriage,  for  debts  incurred  by  his  wife  before  marriage.*  See 
Chassan.  ad  consuetud.  Burg.  rub.  4.  §  9.  ad  verb,  de  tuos 
debites.  num.  8.  But  for  debts  contracted  (by  her)  during 
marriage  he  will  not  be  liable  except  in  so  far  as  they  have  been 
incurred  with  his  consent.  As  where  the  wife  with  the  know- 
ledge and  consent  of  her  husband  carries  on  some  public  trade, 
or  except  where  the  debts  were  contracted  for  the  joint  house- 
hold, arg.  §  final.  Instit.  quib.  alienare  licet.  I.  33.  D.  de  jure 
dot.  I.  78.  §  2.  D.  eod. 

§  14.  For  the  same  reason  a  son  cannot  be  held  liable  for  the 
debt  of  his  father,  nor  a  father  for  that  of  his  son.  I.  1.  8,-  tot. 
tit.  C.  ne  filius  pro  patre,  junct.  I.  26.  D.  de  poenis  8f  ibi  DD. 
But  whether  a  father  must,  in  the  name  and  on  behalf  of  his  son, 
maintain  the  child  procreated  by  the  son  out  of  wedlock ;  or  com- 
pensate a  girl  seduced  by  his  son,  is  with  some  a  doubtful  point. 
Christin.  vol.  3.  decis.  17.  in  fin.  answers  in  the  negative.  Faber. 
Cod.  lib.  4.  tit.  1.  def.  3.  in  the  affirmative;  but  this  cannot  be 
extended  further  than  the  education  of  the  child,  according  to 
the  opinion  of  Tulden  ad  Cod.  d.  t^t.  and  this  a  grandfather  also 
owes  his  grandson,  as  has  been  more  fully  mentioned  ante,  bit.  1. 
ch.  13.  §  7. 

§  15.  Likewise,  according  to  the  practice  and  custom  of  our 
country,  if  a  whole  civil  community  owes  anything,  the  property 
of  all  those  belonging  to  such  community  is  tacitly  bound;  so 
that  if  a  foreigner  is  refused  justice  against  the  defendant  in  any 
Province,  or  has  a  judgment  passed  over  him,  which  is  clearly 
inequitable,  unreasonable  and  unjust,  or  if  the  community  or  its 
rulers  will  not  satisfy  what  is  due  from  them,  he  may,  with  the 
knowledge  and  consent  of  the  magistrate  of  his  own  country  or 
Province,  attach  a  citizen  of  the  aforesaid  Province  or  com- 
munity, whosoever  he  may  be,  or  also  ships,  goods,  merchandize, 
&c.  coming  therefrom,  and  so  by  this  means  compel  the  defen- 
dant to  pay  or  satisfy  what  is  due  to  him.     This  is  commonly 

with    every    solemnity,    vid.    Loen.  *  [Of.  ante,  Bk.  IV.  ch.  23.  §  6. — 

decis.  cas.  65  ei  cos.  73.  et  Idsinga      Tb.] 
Staatsr.  pt.  1.  p.  200. 
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called  Reprisals,  as  to  wliicli  see  more  fully  Christin.  vol.  b. 
decis.  183.  n.  7.  Bart,  tract,  de  repress.  Gail,  de  pignorat. 
ohserv.  2.  cum  seq.  Mynsing.  cent.  6.  obs.  1.  Georg.  Tholos. 
in  Syntagm.  juris,  lib.  38.  c.  8.    Menoch.  de  arhitr.  jud.  cos.  527. 

But  as  these  are  harsh  measures,  which  may  easily  involve 
neighbouring  states  in  war,  it  has  been  a  matter  of  doubt  among 
the  commentators  whether  this  practice  is  in  a  free  country  to  be 
considered  as  proper  or  improper,  lawful  or  unlawful.  Accord- 
ingly it  is  advisable,  in  order  to  prevent  this  among  neighbours 
and  allies,  to  follow  the  example  in  the  treaty  concluded  between 
this  State  and  England  on  15  April,  1654;  by  which  all  possible 
reasons  for  such  or  similar  occurrences  are  prevented  and 
removed,  and  that  if  a  wrong  or  injury  is  done  by  a  subject  of 
the  one  against  a  subject  of  the  other,  or  by  the  one  State  or  its 
inhabitants  against  the  other,  no  letters  of  Reprisals,  Marque  or 
Counter  Marque  shall  be  granted  by  either  of  them,  until  justice 
in  the  ordinary  course  shall  first  have  been  asked ;  and  if  this  be 
refused  or  delayed,  that  then  the  Government  of  the  subject  or 
people  who  have  been  wronged,  shall  make  a  written  demand  and 
request  upon  the  Government,  on  whose  side  justice  has  been 
refused  or  delayed,  to  have  all  such  disputes  settled  and  adjusted 
amicably  or  by  means  of  the  ordinary  form  of  procedure.  But  if 
notwithstanding  there  should  still  be  delay  and  no  justice  done, 
for  the  space  of  three  months  after  such  request,  then  letters  of 
Reprisals,  Marque  and  Counter  Marque  shall  be  granted,  &c  (c). 

This  rule  also  does  not  apply  to  the  heirs  of  a  deceased  person, 
who  represent  his  persona  in  everything,  and  must  discharge  his 
debts  of  whatever  kind  they  may  be,  even  the  fines  and  penalties, 
which  result  from  the  crime  of  the  deceased,  without  distinction. 
tot.  tit.  Cod.  ex  delict,  defu/nct.  in  qu/mtum  haered. 

§  16.  Just  as  no  one  is  obliged  to  be  plaintiff  or  complainant 
against  his  will;  so  no  one,  who  is  prepared  to  do  that  which  is 
demanded  from  him,  can  be  sued  at  law  against  his  will.  Conse- 
quently a  plaintiff  must  not  cite  any  one  at  law,  before  he  has 
made  an  amicable  demand  upon  him,  for  otherwise  if  the 
defendant  should  appear  before  the  judge  and  declare  never 
to  have  been  unwilling  to  do  that  which  is  demanded  of  him 

(c)  See  van  Zurck,   tit.   Bepreso/-      Jv/r.  Tublici,  pag.  175  ei  seq. 
lien  et  ampl.     Bynkershoek,  quaeat. 

R.D.L. II.  24 
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and  to  be  still  ready  to  do  so,  tlie  plaintiff  will  have  to  pay  his 
own  costs  and  also  those  incurred  by  the  defendant*  cap.  novit. 
extr.  de  judic.  arg.  I.  73.  D.  de  frocuratorib.  I.  13.  de  Serv. 
Urban,  praed.  I.  40.  D.  de  pign.  act.  I.  122.  ^  §  3.  Z*.  de  V. 
Oblig.  But  this  is  to  be  understood  of  debts  for  which  a  demand 
has  to  be  made,  and  where  accordingly  the  creditor  must  proceed 
to  the  house  of  the  debtor  to  receive  the  same,  no  certain  day  or 
place  of  payment  having  been  named. 

Here  it  is  only  after  proper  demand  that  the  debtor  falls  in 
mora,  d.  I.  1.  2.  §  3.  D.  de  oblig.  I.  24.  D.  Quando  dies  legator. 
but  not  also  in  the  case  of  debts  where  a  certain  fixed  day  of  pay- 
ment is  mentioned,  and  which  must  be  paid  at  the  house  or  in  the 
hands  of  the  creditor,  as  are  quitrents,  annual  redeemable  rents 
and  the  like,  for  in  this  case  the  lapse  of  the  day  stands  in  the 
place  of  a  proper  demand  and  places  the  debtor  in  mora,  I.  12. 
Cod.  de  contr.  8f  coTnmit.  stipulat.  I.  2.  Cod.  de  Jure  Emphyt. 
Whether  and  when  the  debtor  must  come  and  pay  what  he  owes, 
and  when  the  creditor  must  come  and  receive  payment  is 
discussed  by  Caspar.  Roderic.  de  Ann.  8f  menstr.  reditib.  lib.  2. 
quaest.  6.  Pyrrh.  Maur.  tract,  de  Solut.  cap.  29.  Anton.  Fabr. 
ad  Cod.  lib.  4.  tit.  43.  definit.  15.  Sr  lib.  8.  tit.  30.  definit.  4. 
Pecc.  van  Besetten  ende  Handopleggen,  cap.  9.  num.  2. 

So,  likewise,  no  one  can  be  sued  at  law  before  the  time  for 
payihent  has  expired.  I.  213.  de  verb,  signijic.  I.  unic.  Cod.  ut 
act.  ab  haered.  I.  7.  D.  de  compens.  except  where  the  debtor  has 
become  suspected,  or  the  creditor  had  other  reasons  to  demand 
security  for  the  payment  of  his  debt,  in  which  case  he  may,  even 
before  the  time,  require  payment  or  security.  I.  41.  D.  de  judic. 
I.  14.  D.  de  pignor.     See  also  Pecc.  van  Besetten.  ch.  4.  num.  6. 

§  17.  The  plaintiff,  before  he  sues  the  defendant,  should  well 
consider  how  and  by  what  means  he  can  prove  his  demand, 
without  which  the  defendant  will  be  absolved  from  the  claim; 
I.  23.  Cod.  de  probat.  I.  21.  D.  eod.  of  which  we  will  speak 
more  fully  in  its  proper  place.  In  like  manner,  he  must  con- 
sider whether  the  defendant  cannot  propound  some  exception  or 
objection  either  against  the  case,  or  against  the  mode  of  pro- 
cedure, which  (exceptions)  are  of  various  kinds  (d). 

*  [Of.  van  der  Linden.  Henry's  (d)  Add.  Merula.  Manier  van  pro- 
Edn.,  p.  395. — Te.]  cederen,  lih.  1.  tit.  8.  per  tot. 
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CHAPTER  IV. 


OF  PLEADERS  AND  INTERPRETERS,  THAT  IS  OF  ADVOCATES 
AND  ATTORNEYS  AND  THEIR  OFFICE. 


Sect. 

1.  Of  the  dignity  of  Advocate  or 

pleader. 

2.  Of   the   duty   attached  to  his 

of&ce. 

3.  Of  the  dignity  of  procurator  or 

attorney. 

4.  Of  his  duty  in  civil  cases. 

5.  In  criminal  cases. 

6.  Whether  and  to  what  extent 

he  is  principal  in  a  case. 


Sect. 

7.  Whether  it  is  necessary  that  he 

exhibit  his  power. 

8.  When  his  duty  and  authority 

cease  and  his  service  ends. 

9.  Whether  this  happens  by  the 

pronouncing  of  judgment. 
10.  Whether  it  is  determined  by 
death,  and  how  it  is  resumed 
in  such  a  case. 


As  many  persons  by  reason  of  their  inexperience  in  legal 
matters,  or  by  reason  of  their  necessary  absence,  cannot  or  may 
not  maintain  and  conduct  their  own  causes,  necessity  has  intro- 
duced that  we  may  prosecute  them  throug-h  the  assistance  of 
others,  legally  authorised  thereto,  after  inquiry  had  as  to  their 
ability.  Such  authorised  persons  are  pleaders  and  interpreters, 
otherwise  called  Advocates  and  Attorneys. 

§  1.  Advocates  or  pleaders  are  they  who  verbally,  in  writing, 
or  otherwise,  conduct  the  cases  of  others  with  their  good  advice 
and  according  to  the  law.  I.  6..  §  5.  Cod.  de  postuland.  I.  3. 
Cod.  de  Advocat.  divers,  judicior.  I.  \.  %  A.  D.  de  extraord. 
cognit.  both  in  common  and  criminal  cases.  I.  5.  Cod.  de  postul. 
I.  12.  D.  de  publ.  jvd.  I.  2.  in  fin.  Cod.  de  exhib.  reis.  Accord- 
ingly their  office  is  considered  one  of  great  dignity,  as  well  as  of 
necessity,  for  by  defending  with  their  gifted  eloquence  ignorant 
and  innocent  people  in  life  and  property,  they  serve  mankind  no 
less  than  they,  who  with  arms  in  their  hands,  through  wounds 
and  battle,  fight  for  the  liberty  of  themselves  and  country.  I.  14. 
Cod.  de  Advocat.  divers.  Judicior  (a). 

(a)  Wherefore  also  Advocates,  as  leges  vid.  Rosbach.  prax.  civ.  tit.  18. 
distinguished  from  attorneys,  were  n.  24  <fc  25.  Morula,  lib.  4.  tit.  18. 
formerly  favoured  with  many  privi-      cap.    12.    among  which  is   specially 
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To  whicli  among  us  all  those  are  without  distinction  admitted, 
who  are  recognized  in  any  University  or  High  School  as  Masters 
of  both  Systems  of  Law.*  So  that  their  number  is  at  the  present 
day  uncertain,  and  under  the  order  of  Advocates  all  those  are 
included  who  have  exhibited  their  diploma  to  the  President,  or 
some  member  of  the  court,  commissioned  for  the  purpose,  and 
have  taken  the  usual  oath.  arg.  I.  11.  Cod.  de  Advoc.  divers. 
Jiodicior.  Insf/r.  art.  71.  Merul.  frax.  civil,  lib.  4.  tit.  16.  Sf  17. 
cap.  1.  Sf  2.  num.  7.  8f  cap.  3.  Instruct,  van  den  Hoog.  Rade. 
art.  121.  Zypae.  notit.  jur,  Belg.  de  colleg.  artific.  in  pr.  Which 
oath  must  be  renewed  every  year  on  the  first  lawday  after  the 
feast  of  the  Epiphany,  upon  the  public  roll,  after  the  same  has 
been  read  over  together  with  the  Instriuition  of  the  Court,  in  so 
far  as  it  has  any  relation  thereto,  in  the  presence  of  two  com- 
missioners. Instruct,  art.  71.  Those  who  are  absent  are  allowed 
to  renew  their  oath  two  days  after  their  return,  d.- art.  71,  and 
they  are  also  admitted  thereupon  in  the  towns.  See  Manier  van 
procederen  voor  den  Gerechte  der  Stad  Amsterdam,  cap.  3.  art.  1. 

§  2.  How  an  Advocate  must  conduct  himself  in  the  discharge 
of.  his  office  is  considered  by  Gudelin.  de  jur.  Noviss.  lib.  4. 
cap.  4.  Merul.  lib.  4.  tit.  17.  cap.  4.  5.  6.  7.  8.  9.  10.  Instruct, 
of  the  Court  of  Holland,  art.  71.  ^  seq.  and  of  the  Supreme 
Court,  art.  123.  8f  seq.  Ordonantie  ^  Instructie  of  the  Court  of 
Utrecht.  Ruhr,  van  de  Advocaten  Manier  van  Procederen  at 
Amsterdam,  c.  3.  and  the  note  of  Duyzenddaalders  thereon;  and 
amongst  others  it  consists  herein;  1st.  That  he  may  not  take  any 
case  which  he  knows  to  be  unjust.  I.  14.  §  1.  vers,  non  autem  Sf 
ibi  Bald.  Cod.  de  judicior.  Instruct,  artic.  71.  2nd.  That  he 
may  not  stipulate  for  any  share  in  the  suit  I.  6.  §  2.  Cod.  de 
postul.  8f  instruct,  d.  airt.  71.  3rd.  That  he  may  only  do  that 
which  the  case  requires  and  not  indulge  in  scandalous  or  libellous 

mentioned  immunity  from  standing  gate   from   any  priuifeges,    however 

guard.     I  am  aware  that  by  a  re-  seldom   these  m,ay  have  been  exer- 

solution  of  the  military  oouncU  of  cised,    and  that  by   my   Lords  the 

Amsterdam  of  14  Jiwve,  1672,  JSaTidv.  Magistrates    all    Doctors,    of    any 

p.  161,  it  is  also  included  that  Advo-  standing  in  this  city,  are  exempted 

cates  from  18   to   60   years   of    age  from  guard. 

shall  stand  on  guard,  but  I  am  also  *  [The  degree  was  also  known  as 

aware  that  the  military  council  can-  Juris  Utriusque  Doctor,  i.e.  of  both 

not,  on  its  own  responsibility,  dero-  the  Civil  and  the  Canon  law. — Tr.J 
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language,  beyond  the  exigency  of  the  case.*  d.  I.  6.  §  1.  Cod. 
de  postul.  8f  d.  art.  71.  4th.  That  he  may  not  cause  any 
improper  or  unnecessary  delay  in  order  to  vex  people  thereby. 
d.  I.  6.  §  4.  5th.  That  in  his  written  pleadings  he  must  not  make 
any  repetitions  or  reditions,  that  is  repeat  again  what  has  already 
been  said,  or  insert  the  entire  contents  of  any  documents  therein, 
but  merely  state  the  substance  thereof,  and  refer  to  the  docu- 
ments themselves.  This  was  so  prescribed  by  the  Ordinance  of 
the  Court  of  Holland.  1  March,  1583,  and  renewed  by  the  new 
ordinance  and  reglement  for  the  fromotion  and  expedition  of 
Justice  in  the  Swprenne  Court.  7  June,  1658.  art.  33.  6th.  To 
which  must  be  added  that  in  stating  his  case  he  must  not  omit  or 
neglect  any  facts  and  proofs.  Otherwise,  if  anything  in  law  is 
omitted  by  the  Advocate  through  inexperience  or  neglect,  the 
same  may  and  ought  to  be  supplied  by  the  judge,  and  be  con- 
sidered as  if  it  had  been  pleaded  or  said  ;t  but  this  does  not  extend 
to  matters  of  proof,  for  in  such  matters  we  can  only  judge  accord- 
ing to  the  evidence.  Z.  6.  §  1.  Z?.  de  offic.  Praesid.  cap.  judi- 
canteTn.  30.  quaest.  5.  ^  cap.  1.  de  Officio  Ordinario.  See  Ant. 
Fab.  ad  tit.  Cod.  ut  quae  des.  advocat.  part,  defin.  1.  Christin. 
vol.  2.  decis.  105.  num.  1.  2. 

No  distinction  is  made  between  persons,  who  may  allow  them- 
selves to  be  employed  as  advocates,  for  such  persons,  as  has 
already  been  said,  are  admitted  to  the  order  by  the  court  itself, 
after  inquiry  had  thereon.  The  advocates  have  at  their  service 
an  interpreter,  otherwise  called  a  procurator,  so  named  because 
he  keeps  a  record  of  the  pleadings,  acts  in  the  prosecution  of  the 
cause  in  all  its  stages,  sees  that  no  delay  takes  place  therein,  and 
in  everything  assists  the  Advocate,  who,  when  the  case  is  com- 
pleted by  his  advice  and  the  assistance  of  the  attorney,  further 
pleads  and  defends  the  cause  at  law,  either  orally  or  in  writing. 

§  3.  The  office  of  interpreter  or  attorney  was  formerly  despised 
and  of  small  consequence.  Gloss.  Bart.  Angel,  ad  I.  34.  Cod.  de 
decurion,  but  at  the  present  day  those,  who  belong  to  it,  are  held 
in  good  esteem,  and  considered  so  necessary  that  in  the  Superior 
Courts  no  one  may  appear  before  the  judge  without  the  protec- 

*  [See  Preston  vs.  Luyt.  1911.  E.  Weatherley,  Kotze's  Rep.  p.  72.— 
D.  L.  '298.— Tr.]  Tr.] 

+  [0/.  per  Cur.  in  Weatherley  vs. 
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tion  of  an  Advocate  and  the  assistance  of  an  Attorney.  Merula. 
frajx.  civ.  lib.  4.  tit.  36.  cap.  1.  num.  5.  Except  tliat  in  small 
cases  (in  the  first  instance  from  a  hundred  guilders  and  less,  and 
on  appeal  from  the  towns  from  two  hundred  guilders,  and  from 
the  villages  one  hundred  guilders  and  less)  either  an  Advocate  or 
Attorney  alone  may  defend  the  case.  Instructie  van  de  Justitie 
in  Heine  saken.  art.  23.  and  subsequent  Ampliation  of  the  In- 
structie, art.  24.  Before  the  inferior  tribunals  the  attorneys 
alone  conduct  and  defend  the  case;  except  where  in  matters  of 
great  importance,  and  for  better  security,  they  engage  an  Advo- 
cate to  assist  them,  which  they  are  at  liberty  to  do. 

In  order  that  the  good  folk  may  be  served  by  persons,  who  are 
competent  and  qualified,  a  certain  number  of  persons  are  in  every 
Court  admitted  to  the  ofiice  of  attorney,  upon  taking  the  oath 
and  after  inquiry  had;  and  they  alone  may  fill  this  office.  Gail. 
lih.  1.  observ.  43.  Merul.  prax.  civ.  lib.  4.  tit.  18.  c.  1.  n.  7. 
Gudelin.  de  Jure  Noviss.  lib.  4.  cap.  4.  in  f,n.  Christin.  vol.  2. 
decis.  107.  8f  seqq. 

§  4.  They  may  undertake  all  civil  and  non-punishable  cases 
for  others  in  law,  so  that  the  parties  themselves  need  not  person- 
ally appear  before  the  Court,  provided  the  attorney  can  exhibit 
his  authority  or  power,  executed  before  the  Registrar,  Secretary, 
or  a  Notary  and  two  witnesses.  I.  46.  §  2.  I.  53.  D.  de  pro- 
curator. I.  110.  §  1.  D.  de  R.  J.  8f  simul.  Marant.  de  procur. 
num.  1.  Merul.  prax.  civ.  I.  4.  tit.  18.  cap.  2. 

§  5.  But  in  criminal  and  punishable  cases,  although  the  same 
may  also  (so  far  as  it  is  allowed,  saving  the  confession  of  the 
defendant,  in  ordinary  process,  that  is  an  ordinary  lawsuit)  be 
conducted  by  an  attorney  (for  according  to  practice  (&)  no  one 
is  allowed  to  plead  his  own  cause)  the  defendant  is  not  excused 
from  appearance  in  person,  except  after  cognizance  of  the  case 
and  preceding  permission  under  promise  of  at  all  times  again 
appearing  before  the  Court.  Merul.  prax.  civ.  lib.  4.  tit.  26. 
cap.  1.  num.  4,  5,  6. 

§  6.  According  to  the  written  Roman  law  the  attorneys  were 
principals  in  the  case,  and  execution  of  the  judgment  was  also 
carried  out  against  them.     7.  22.  Cod.  de  procurat.     But  at  the 

(6)    Stylus    Curiae    habetur    pro      lib,  1.  cap.  2. 
lege.    vid.    Merula    manier.    proced. 
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present  day  tlieir  mere  office  is  alone  considered,  and  execution  of 
the  sentence  is  not  carried  out  against  them  but  against  their 
principals,  org.  I.  4.  D.  de  re  jud.  I.  61.  D.  de  procurat. 
Merul.  prax.  civ.  lib.  4.  tit.  88.  n.  7.  Zypae.  not  Jut.  Belg.  de 
sentent.  Sf  re  jud.  vers,  sententia.  Argentr.  ad  consuetud. 
Britann.  art.  102.  in  fin.  Christin.  vol.  4.  decis.  91.  num.  16. 
Gail.  lib.  1.  observ.  111.  num.  2.  Sande.  lib.  3.  tit.  7.  defin.  1. 
Consequently  they  cannot  be  allowed  to  appear  without  exhibit- 
ing their  warrant  and  power.  I.  2.  §  3.  D.  ex  quib.  caus.  in  pass, 
eat.  I.  65.  de  except  (c). 

I  7.  For  which  purpose  the  opposite  party  may  at  all  stages  of 
the  suit  make  exception  and  objection  that  the  attorneys  produce 
their  power,  and  the  case  will  on  that  account  be  postponed. 
arg.  I.  24.  Cod.  de  procurat.  See  Zanger.  de  except,  part.  2. 
cap.  8.  num.  36.  Merul.  prax  civil,  lib.  4.  tit.  18.  cap.  3.  4. 
But  according  to  daily  practice  and  manner  of  procedure,  an 
attorney,  who  has  the  case  in  hand,  and  is  provided  with  every- 
thing appertaining  thereto,  but  has  not  yet  received  his  power, 
or  if  the  power  received  by  him  is  defective  in  something,  will, 
upon  promise  of  approbation  and  confirmation  by  his  principal, 
be  allowed  time  for  the  production  of  the  same,  and  full  approval 
and  confirmation  of  what  he  may  have  done  in  the  case.  See 
DD.  ad  I.  1.  Cod.  de  procurat.     Imbert.  pract.  lib.  1.  cap.  17. 

(c)  Which    power    and    authority  is  not  only  the  objection  (under  oor- 

may  at  the  present  day  be  revoked  rection)  of  the  renunciation  of  this 

at  all  times,  like  an  ordinary  man-  power   to    revoke,    but    also  of   the 

date,  provided  another  attorney  be  utility  which  exists  that  conventions 

appointed,  vid.  the  note  to  Merula  should  have  proper  effect,   and  fur- 

man.  van  proced.  fag.  315 ;  except,  ther,    that  everything   advanced  by 

in  the  opinion  of  some,  in  the  case  me  above,  on  the  one  side  is  only 

of   an  irrevocable  power  to  obtain  relative  to  the  contract  between  the 

willing  condemnation.      But,  on  the  mandans  and  the   attorney.       This 

one  hand,    we  must  consider  what  appears  from  the  words  of  Titius, 

is  said  in  the   note   to  Merula   at  I.  c.  nwdo  procuratori,  ratione  operae 

p.   187,   it  being  palpable  that  the  praestitae,  satisfiat,  ac  res  per  alium 

essentialia  of  a  contract  cannot  be  commode  expediri  possit.     Therefore 

derogated  from  by  means  of  a  pae-  by  reason  of  the  convention  illis  non 

turn;  to  which  may  be  added  acutiss.  obstantibus  another  attorney  must  be 

Titii.  Jus  privatum,  pag.   1515.   in  instructed;    wherefore   the    ciroum- 

verbis:    "  flnitur  potestas  procura-  stances  being  such,    relief   must  be 

toris  judicialis  mutuo  dissensu  nee  prayed  at  least  before  the  decree  of 

consensu  adversarii  hodie  opus  esse  willing  condemnation, 
arbitror  "  :  on  the  other  hand,  there 
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nuTa.  38.  Christin.  vol.  2.  decis.  108.  ^  109.  Otherwise,  on 
failure  thereof,  execution  of  the  judgment  will  issue  against  his 
person,  and  he  will  be  liable  for  all  loss  and  interest.  DD.  ad 
I.  61.  D.  de  procurat.  ^  I.  4.  D.  de  re  jiod.  And  besides  this, 
the  attorneys  of  the  court  are  punishable  for  the  same  according 
to  circumstances.  Instructie  of  the  court,  art.  52.  And  with  us 
the  authority  of  the  attorney  must  be  gathered  from  the  words 
and  meaning  of  the  warrant  or  power.  I  say  from  the  meaning, 
because  it  sometimes  happens  that  the  authority  extends  beyond 
the  mere  words.  Thus  it  is  generally  understood  that,  if  any 
one  is  directed  to  do  something  under  a  general  power,  he  also 
has  authority  and  power  to  ,do  everything,  without  which  the 
prosecution  of  the  said  matter  can  not  take  place,  arg.  I.  2. 
D.  de  jurisd.  See  Pecc.  van  Besetten  en  Handopleggen,  cap.  3. 
num.  4.  in  jnedio. 

This  authority  ceases  in  the  following  cases :  — 

§  8.  1st.  Where  the  same  is  revoked,  which  may  take  place  at 
any  time,  the  case  being  yet  entire.  I.  16.  D.  de  procurator. 
Gail.  lih.  1.  observ.  47.  Merul.  prax.  civ.  lib.  4.  tit.  18.  cap.  6. 
num.  3. 

2nd.  Where  the  attorney  himself  withdraws  his  services,  and 
has  himself  excused,  which  may  take  place  in  the  same  manner. 
Merul.  diet.  loco.  n.  4. 

§  9.  3rd.  By  decision  of  the  case.  DD.  ad  I.  21.  Cod.  de 
procurat.  So  that  the  attorneys  may  not,  without  special 
authority,  proceed  with  the  further  execution  of  the  judgment. 
per  Bart,  and  DD.  ad  I.  86.  D.  de  solut.  Nor  may  any  payment, 
without  special  authority,  be  made  to  them.  I.  13.  D.  de  pact, 
d.  I.  86.  de  solut.  See  Pecc.  van  Besetten  8f  Handopleggen, 
ch.  3.  num,.  4.  4'  num.  10.  in  fin. 

4th.  By  the  death  of  principal  or  attorney.  DD.  ad.  I.  15.  D. 
eod.  I.  26.  in  pr.  D.  eod.  ^  I.  6.  D.  de  jurisd. 

§  10.  But  in  order  that  the  case  should  not  thereby  be  im- 
peded, the  defendant  is,  by  the  practice  of  the  Court,  on  the 
death  of  the  attorney  while  the  case  is  pending,  summoned  to 
appoint  another  in  his  place  (commonly  called  the  appointing  of 
an  attorney  acceptant).  See  Merul.  prax.  civ.  lib.  4.  tit.  83. 
cap.  6.  ^-  lib.  4.  tit.  18.  cap.  7.  And  upon  the  death  of  (one  of) 
the  parties  to  the  suit,  his  heirs  are  summoned  to  accept  the  case 
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as  it  stands,  and  proceed  therein  with,  the  opposite  party  accord- 
ing to  the  last  pleading  held  therein,  or  to  renounce  the  same 
and  consent  to  the  claim  of  the  adverse  party,  as  they  may  he 
advised.  Which  is  commonly  called  accepting  the  arrementen* 
of  the  suit.     Merul.  lib.  4.  tit.  83.  caj).  4.  (d). 

*  [Arrementen.    This  term  denotes  entolk.  suh  voce;  Cf.  W.  de  Groot. 

the  steps  or  stages  in  the  pleadings  Isagoge  ad  Prax.  1.  5.  24. — Tk.] 
or    legal   proceedings    in    the   suit.  (d)  Add.  Voet.  ad  tit.  T).  de  pro- 

Meyer.  Woordenschat ;  Boey  Woord-  curat,  et  defensorihus. 
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CHAPTEE  V. 


OF  USHERS  AND  JUDICIAL  MESSENGERS  AND  THEIR  OFFICE. 


Sect, 
9. 


10 


How  far  belief  is  given  to  a. 
messenger,  who  says  that  he 
has  been  beaten  or  illtreated. 
Whether  and  to  what  extent 
persons,  resisting  a  messenger 
in  the  execution  of  his  duty, 
are  punishable. 

11.  Whether  and  when  he  may  be 
resisted  without  punishment. 

13.  Whether  and  how  a  judgment 
can  be  executed  beyond  the 
jurisdiction  of  the  judge. 


Sect. 

1.  Of   ushers   and   judicial  mes- 

sengers, and  §  12. 

2.  Of  the  first  usher. 

3.  Of  the  others. 

4.  Of  badge  messengers. 

5.  Of  the  badge  of  bailiffs  and 

messengers. 

6.  Of  the  sign  of  the  messengers 

of  the  court. 

7.  Of  the  credit  given  to  ushers 

and  messengers  in   personal 
and  real  matters. 

8.  In  what  matters,  and  how  con- 

sidered   in    bailiffs    of    the 
public  revenue. 


§  1.  The  officers  of  the  judges,  courts,  and  tribunals  are 
ushers  or  messengers;  the  former  assist  the  judges  of  the 
Superior  Courts,  and  the  latter  the  tribunals  in  towns  and  in  the 
country,  each  within  his  jurisdiction,  in  summoning  the  litigant 
parties  and  executing  the  judgments.  I.  33.  §  5.  Cod.  de 
Episcop.  et  cleric.  I.  1.  Cod.  de  execut.  et  exact.  I.  13.  §  2. 
Cod.  de  re  judic. 

%  2.  Among  the  messengers  or  doorkeepers  of  the  superior 
courts,  so  called  because  they,  as  it  were,  open  the  door  of  the 
court,  and  attend  to  the  same,  there  are  two  kinds:  viz.,  those 
called  the  first,  who  are  personally  present  on  the  law  days,  and 
in  turn  serve  the  citations  and  attend  to  the  particular  cases, 
where  the  Court  is  held.  Instruct  van  den  Hove.  art.  102.  and 
others  who  attend  to  all  matters  outside. 

§  3.  Besides  whom  there  are  also  some  travelling  messengers, 
whose  duty  is  to  carry  everywhere  the  sealed  letters  of  the  court. 
art.  103.  8f  104.  of  the  sarne  Instructie. 

§  4.  The  bailiffs  have  a  stick  mounted  at  one  end  with  the 
arms  of  the  court  upon  it,  which  in  the  execution  of  their  duty 
they  exhibit  to  the  people,     art.  99.  Instructie. 
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§  5.  But  the  messengers  carry  a  hollow  box  or  knob  with  a 
transparent  cover,  enclosed  in  which  the  arms  of  the  said  court 
can  be  seen,  and  which  is  hung  round  their  neck  with  a  silken 
string. 

§  6.  In  the  towns  and  in  the  country  the  messengers  have  a 
small  thornstick  as  a  badge,  which  they  show  the  people  in  the 
execution  of  their  duty;  whence  they  are  also  called  messengers 
with  the  rod. 

§  7.  These  have  full  credit  as  regards  their  returns  to  personal 
citations,  notices,  and  whatever  else  relates  to  the  execution  of 
their  duty,  by  virtue  of  their  oath  of  office  already  taken.  I.  5. 
Cod.  de  exact.  Tribur.  Z.  1.  §  12.  D.  de  ofjic.  fraefect.  Urb. 
I.  5.  §  13.  D.  de  reb.  eor.  qui  sub  tutel.  Andr.  Grail,  lib.  1. 
obs.  cap.  54.  num.  4.  5.  But  in  the  execution  of  property  they 
must  take  two  persons,  belonging  to  the  court  where  the  pro- 
perty is  situate,  as  witnesses,  art.  176.  of  the  said  Instructie,  to 
which  on  the  7th  January,  1577,  it  was  added,  that  the  mes- 
sengers shall  not  be  allowed  to  place  any  property  under  seques- 
tration, or  sell  the  same,  except  in  the  presence  of  two  magis- 
trates, sworn  persons,  or  neighbours.  Merul.  pram.  civ.  lib.  4. 
tit.  95.  cap.  3.  nuvi.  11.  All  of  which  is  also  observed  by  the 
messengers  of  the  court  in  the  towns  and  villages  in  the  country, 
and  also  by  the  bailiffs  of  the  public  revenue,  in  matters 
concerning  the  farming  and  execution  thereof. 

§  8.  But  this  must  be  strictly  understood  of  that  which  pro- 
perly belongs  to  the  execution  of  their  duty;  for  it  would 
otherwise  be  a  dangerous  matter  if  they  are  to  be  believed  on 
their  mere  assertion  in  all  collateral  matters;  especially  in  the 
case  of  the  bailiffs  of  public  revenue,  among  whom  there  are 
several  of  an  inferior  kind,  and  of  very  common  character,  whose 
fraud  and  extortion  frequently  cause  great  inconvenience  to  the 
people,  and  would  do  so  still  more  if  too  much  credence  were 
given  them.  For,  besides  the  common  citations  and  whatever 
relates  to  the  actual  execution  of  legal  process,  they  allow  them- 
selves to  be  employed  beyond  this  in  detecting  cheating  and 
dishonesty  in  the-  concealment  and  defrauding  of  the  revenue 
due  by  the  farmers  thereof,  and  in  gathering  the  public  taxes ; 
and  in  such  matters  they  have  no  more  credit  than  other  ordinary 
people,  for  these  things  are  and  continue  outside  the  manner  of 
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legal  process,  and  consequently  must  be  proved  no  less  circum- 
stantially and  less  convincingly  tlian  other  ordinary  matters. 
Sucli  is  also  not  the  meaning  of  the  States  General,  as  may  he 
seen  from  the  example  of  the  careful  manner  in  which  all  goods 
subject  to  gauging,  and  which  can  be  ascertained  by  that  means, 
are  to  be  gauged.  Art.  12.  of  the  General  Ordon.  ofden  opheve 
van  des  Gemeenlands  middelen.  Tet,  notwithstanding  this, 
their  testimony  is  often  abused,  to  the  detriment  of  many  inno- 
cent, and  ignorant  persons. 

§  9.  This  is  so  strictly  observed,  that  if,  for  instance,  a  bailiff 
or  messenger  were  to  state  that,  in  going  or  returning  from  the 
execution  of  his  lawful  orders,  he  had  been  beaten, 
thrown,  or  otherwise  illtreated  by  the  person  upon  whom  he  had 
executed  the  same,  he  will  not  be  believed  therein,  as  being  an 
occurrence  outside  of  the  mere  execution  of  his  duty;  unless  he 
can  declare  that  the  assault  was  committed  against  him  in  the 
immediate  execution  of  his  duty,  and  without  any  interval.  In 
which  case,  as  in  all  others,  the  amount  of  credit  which  ought  to 
be  given  him  is  mostly  left  to  the  discretion  of  the  judge,  accord- 
ing to  the  circumstances  of  the  case  and  persons,  arg.  d.  I.  5. 
Cod.  de  exact,  trih.  Junct.  I.  37.  §  apparitor.  Cod.  de  Episc.  ^ 
Cleric.  See  Henoch,  de  Arbitrar.  judic.  lib.  2.  centur.  2.  casu. 
122  ^  centur.  1.  cos.  95.  Anton.  Fab.  ad  Cod.  lib.  4.  tit.  15.  de 
Testib.  defin.  26.  &  Pecc.  van  Besetten  en  Handopleggen,  cap.  32. 
nuTn.  4.  and  the  notes  thereon. 

§  10.  Otherwise,  inasmuch  as  the  bailiffs  and  messengers 
in  the  execution  of  their  duty  represent  the  person  of  the  judge 
himself,  it  is  a  very  serious  matter,  and  subject  to  severe  punish- 
ment, if  any  one  resists,  prevents,  or  injures  a  messenger  in  the 
execution  of  his  duty.  I.  4.  §  1.  4"  tot.  D.  ne  quis  eum  qui  in  jus 
vocat.  Which,  on  account  of  varying  circumstances,  is  mostly 
left  to  the  discretion  of  the  judge.  And  it  will  not  help  the 
offender  that  it  is  subsequently  discovered  that  he  has  been 
wrongly  served  with  process,  or  that  the  messenger  had  ex- 
ceeded his  authority  or  the  proper  manner  of  executing  process; 
for  in  such  case  he  can  obtain  relief  against  it  by  means  of  oppo- 
sition, that  is,  objecting  to  the  execution  upon  application  to 
the  judge,  or  otherwise  by  means  of  an  interdict  {poenaal),  that 
is,  an  order  staying  execution  on  pain  of  punishment  until  the 
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person  objecting  and  the  messenger  shall  have  been  beard,  arg. 
I.  2.  D.  si  guis  in  jus  voc.  junct.  I.  5.  C.  quorum  appel.  non  rec. 

§  11.  Further,  wbetber  a  mefesenger,  stating  that  be  is  mes- 
senger, without  however  producing  his  staff  or  exhibiting  any 
proof  of  his  lawful  authority  and  order,  may  be  resisted  without 
punishment,  is  fully  discussed  by  Pecc.  van  Besetten  en  Hcmdo- 
pleggen  (de  jure  sistendi)  ch.  25.  num.  3,  4,  and  the  notes 
thereon;  and  by  Anton.  Fab.  ad  Cod.  tit.  Quando  liceat  uni- 
cuique  sine  judice.  lib.  3.  tit.  18.  defin.  1.  ad  tit.  de  Executione 
rei  judicat.  lib.  7.  tit.  10.  defin.  15. 

§  12.  The  office  of  bailiff  or  messenger  makes  it  incumbent 
to  follow  most  strictly  the  practice  of  legal  procedure  in  his 
Court,  and  the  orders  entrusted  to  him,  on  pain  of  redressing  the 
same  at  his  own  cost  and  compensating  the  loss  incurred  thereby, 
owing  to  his  having  exceeded  his  authority.*  arg.  I.  8.  §  1. 
D.  ad  leg.  Aquil.  I.  9.  §  5.  D.  locat.  Wherefore  the  doorkeepers 
of  the  Court  must,  before  accepting  office,  give  security  to  the 
amount  of  fifty  pounds  Flemish.     Instruct,  art.  100  {a). 

§  13.  They  may  likewise  not  execute  their  orders  beyond  the 
limits  of  the  jurisdiction  of  the  judge  under  whom  they  serve. 
I.  2.  Cod.  de  execut.  8f  exact.  Novell.  82.  cap.  7.  §  1.  junct. 
I.  ult.  D.  de  jurisdict.  But  if,  on  the  arrest  of  property,  or 
other  legal  process,  a  sentence  is  pronounced  against  anyone  who 
lives  under  the  jurisdiction  of  another  judge,  such  sentence  is 
sent  under  cover  to  the  judge  of  his  domicile  with  a  request  that 
he  will  cause  it  to  be  executed  against  him  by  his  messenger, 
which  request  is  commonly  called  Letters  Requisitorial.  arg. 
I.  15.  §  1.  D.  de  re  judic.  Ordonnantie  op  't  stuJc  van  de  Justitie 
in  de  steden  en  de  platten  lande,  art.  27.  See  Pecc.  van 
Besetten,  ch.  21.  and  what  we  will  state  more  fuUy  in  a  subse- 
quent chapter  on  the  execution  of  sentences. 

*  IVan  der  Merwe  vs.  Turton  &  heschr.    van    Amsterdam   13.    Stuk. 

Juta,  Kotze's  Eep.  p.  155. — Tk.]  pag.  263  et  seq.   Verum  enim  vera 

(a)  With  regard  to  doorkeepers,  rectissime  ait  Titius  J.  P.  p.  1510. 
their  number  and  ofSce,  and  also  as  "  de  apparitorum  et  viatorum  con- 
to  travelling  messengers,  reference  siitutione  ex  officio  quaedam  dicere, 
may  be  made  to  Merula,  man.  van  non  attinet,  cum  ex  generalihus  prin- 
proced.  lih.  4.  tit.  13.  de  Siaiiden  cipiis  ac  usu  judiciorum,  facile  ilia 
van  Mechlen.  art.  19.  et  doctiss.  intelligi  queant."  add.  et  A.  cens. 
Christinoeus     ibid,     et     Wagenaar.  for.  p.  2.  lib.  1.  cap.  9. 
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CHAPTEE  VI. 


OF  ONE'S  DAILY  OR  OWN  JUDGE. 


Sect. 

1.  When  and  upon  what  grounds 

the  jurisdiction  of  the  judge 
is  founded  with  respect  to  the 
domicile,  dignity,  and  privi- 
lege of  the  person. 

2.  Subjects    of    the    Court    and 

where  they  are  to  be  tried. 


Sect. 

3.  Students  and  professors,  and 
before  whom  they  are  to  be 
tried. 

4.  Military  persons. 

5.  Minors,  widows,  and  miserable 

persons,    and    who    are    in- 
cluded thereunder. 


Before  proceeding  against  any  one  at  law,  we  must  carefully 
consider  before  wliat  judge  he  ought  to  be  brought,  and  conduct 
ourselves  accordingly;  or  otherwise  we  may  readily  expect 
that  the  defendant  will  recuse  and  object  to  the  judge,  and 
ask  to  be  renvoyed,  that  is  to  be  referred  to  his  daily  and  proper 
judge;  for  the  plaintiff  must,  according  to  the  general  rule, 
ioUow  the  defendant  in  his  own  forum.  I.  2.  Cod.  de  jurisdict. 
■Sf  I.  2.  Cod.  de  uhi  de  crimin.  ag. 

Consequently  we  must  consider  more  closely  when,  and  upon 
what  grounds,  the  jurisdiction  of  the  judge  is  founded,  so  that  a 
person  will  be  bound  to  appear  before  him  in  law,  which 
{grounds)  are  many  and  various.  For  jurisdiction  is  founded 
and  established  by  reason  of  the  person  himself,  or  of  his 
dignity,  office  and  privilege,  or  by  reason  of  the  mere  presence  of 
ihe  person  or  situation  of  the  property,  or  of  any  obligation  or 
mutual  consent  {toestand)*  or  by  reason  of  the  character  of  a 
thing,  independently  of  the  person,  or  of  a  superior  prerogative 
of  the  judge. 

§  1.  By  reason  of  his  own  person  any  one  is  obliged  to  appear 
before  the  judge  within  whose  jurisdiction  he  has  his  dwelling 
place.  As  to  which  regard  is  had  not  only  to  the  place  of 
residence,  which  the  defendant  had  at  the  time  of  the  suit,  but 
also  where  he  lived  at  the  time  of  the  transaction  with  respect  to 


*  [Toestand.     See  Kilian  sub  voce  Toestaan. — Tb,.] 
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which  he  has  been  sued.  I.  2.  Cod.  de  jurisdict.  But  this  has 
no  application  at  the  present  day,  unless  the  defendant  has  been 
found  at  the  place  where  he  lived  at  the  time  of  entering  into 
the  transaction,  arg.  I.  19.  20.  D.  judic.  See  Christin.  vol.  2. 
decis.  164.  n.  1.  Nicol.  Burgund.  ad  consuet.  Flandr.  tract.  2. 
n.  5.  Cod.  Fab.  lib.  3.  tit.  15.  defin.  4.  Vinn.  ad  %  1.  Instit.  de 
action,  num.  10.  A  person  is  considered  to  have  fixed  his  abode 
at  the  place  where  he  keeps  his  family  and  the  greater  part  of  his 
furniture,  and  where  he  mostly  resides.  I.  7.  Cod.  de  Incolis, 
I.  27.  §  2.  D.  ad  TnunicipaleTn.  Otherwise  if  any  one  keeps  his 
household  at  two  places,  so  that  we  cannot  ascertain  where  he 
has  most  of  his  goods,  or  where  it  is  his  fixed  intention  to  reside, 
it  is  considered  that  he  may  be  sued  in  law  at  either  place  where 
he  happens  to  be  first  found  with  his  family,  arg.  I.  4.  I.  203. 
D.  de  verb,  signific.  Pecc.  van  Besetten,  ch.  39.  num.  4. 
"Which  abode  every  one  is  at  liberty  to  change  as  often  as  and 
wheresoever  he  chooses.  Z.  31.  D.  ad  municipalem,  except  where, 
by  sentence  or  decree  on  account  of  crime,  he  has  been  forbidden 
to  live  in  some  particular  place.  I.  5.  D.  de  interdict.  8f  relegat. 

§  2.  Concerning  the  dignity,  office  and  privilege  of  the  person, 
all  subjects,  that  is  all  members  and  subordinates,  all  noblemen 
and  other  domestics  of  the  Court,  cannot  be  sued  at  law 
anywhere  else  than  in  the  Court  of  Holland,  both  in  civil  and 
criminal  cases.*  I.  ult.  Cod.  ubi  senator  vel  clarissim,.  Octroy  of 
Duke  Charles,  and  afterwards  the  fifth  Emperor  of  that  name, 
granted  to  the  ofiicers,  that  is  subordinates  of  the  Court  of 
Holland,  on  the  21  March  1516  and  the  Interpretatie  following 
thereon,  and  also  a  certain  Act  of  the  20  April  1520.  Plac.  on 
the  Wildemissen,  art.  2.  Provisional  Accord  of  the  States  of 
Holland  between  the  Court  and  the  Hague,  27  Sept.  1614.  See 
hereon  a  decision  in  Neostad.  SuprcTn.  Cur.  decis.  117.  Ordin- 
ance of  Justice  for  the  Court  of  Holland  in  inferior  cases,  21 
Decemb.  1579.  art.  2.  From  which  it  is  also  understood  that 
they  cannot  be  arrested  in  their  person  or  property  anywhere  in 
any  of  the  towns  and  villages  of  Holland  in  order  to  bring  them 
under  the  jurisdiction  thereof.  Accordingly  when  any  of  these 
officials  or  subordinates  had  been  arrested  in  person  or  property 

*  [0/.  Bynkershoek.  Qiuiest.  Jur.  competenti.  edit.  Middelant.  Uh.  1, 
Priv.  Uh.  1.  cap.  1.  Vroma-ns  Be  foro      §  28. — Te.] 
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ill  any  of  the  towns  of  Holland  or  Zeeland,  and  complained 
thereof  to  the  Court,  the  said  Court  always  interTened  by  grant- 
ing injunctions,  addressing  sealed  letters,  or  by  other  means,  of 
which  numerous  examples  could  be  given. 

Under  officers  and  subordinates  of  the  Court,  in  so  far  as 
regards  the  question  of  their  jurisdiction,  are  included  the 
Stadholder  of  Holland,  the  two  Presidents,  all  the  judges  of 
the  Court  and  the  Supreme  Court,  the  Registrars,  Advocate- 
fiscal,  Attorney  General,  two  Secretaries  in  ordinary,  the  two 
first  ushers  of  both  Courts,  the  first  and  other  members  of  the 
Treasury,  the  Auditors,  Commissioners,  the  clerk  in  ordinary 
and  extraordinary  of  the  said  Treasury,  the  dikereeves  and 
chief  dike  inspectors  of  the  three  colleges  in  Delftland,  Rhine- 
land  and  Schieland,  the  treasurer  who  bears  the  title  of 
Counsellor  and  Treasurer  in  North  Holland,  South  Holland, 
and  Kenmerland,  the  three  master  companions,  the  treasurer  and 
secretary  of  waste  lands,  the  treasurer  of  fines  and  property 
forfeited  to  the  Court  {Rentmeester  van  de  Enploicten  en 
expergnes)* ;  the  registrar  of  the  feudal  Court,  and  the  constable 
of  the  Court  at  the  Hague,  who  are  all  considered  as  members  of 
the  household  of  the  county  of  Holland,  and  are  called  Des 
Escrois,  because  from  very  early  times  they  were  accustomed  to 
wear  a  cross  upon  their  coats  or  mantles,  and  hence  the  derivation 
of  the  word  heiTn-raden  as  being  huisraden  (i.e.  house,  domestic, 
or  home  counsellors). 

Under  the  subjects  of  the  said  Court  are  also  included  all  the 
secretaries  of  the  Court,  substitutes,  registrars,  advocates, 
attorneys,  doorkeepers,  and  messengers,  who  have  renewed 
their  oath  on  the  Monday  after  the  Epiphany  and  have  their 
fixed  abode  there,  in  order  to  practise  and  do  their  duty  in 
the  said  Court,  as  may  be  more  fully  seen  in  the  aforementioned 
Octroy  en  and  Aden.  But  others  who  do  all  their  practice  in 
the  inferior  tribunals  and  reside  thereunder,  may  also  without 
any  arrest  be  brought  before  their  daily  judge,  especially  if 
the  transaction,  upon  which  the  summons  is  founded,  has  taken 
place  there,  or  the  property  over  which  there  is  any  dispute 
is  situated  there,  facit.  I.  2.  Cod.  Uhi  Senator.  Instruct,  van 
den  Hove,  art.  8.     Merul.  pra/e.  civil,  lib.  4.  tit.  2.  cap.  5.  cuTn 

*lBentmeesier  van  de  Exploicten.      See  note  in  the  Appendix. — Te.] 
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seqq. 
decis. 


Anton  Fab.  ad  Cod.  tit.  ubi  Senator. 
167.     Leonin.  consil.  80  (a). 


Christin.  vol.  2. 


(a)  The  persons  and  matters,  that 
have  the  privilege  of  being  cited  and 
proceeded  against  in  the  first  in- 
stance before  the  Court,  are  likewise 
fully  mentioned  in  Vromans  de  foro 
compenti.  cap.  1.  Merula,  manier 
van  procederen,  lib.  4.  tit.  2.  cap.  1. 
et  seq.  and  A.  in  Cens.  for.  p.  2. 
lib.  1.  cap.  13.  I  will,  however,  add 
the  following  here  in  this  note.  With 
respect  to  privileged  persons,  the 
members  of  the  States  General  are 
first  to  be  noticed,  the  members  of 
the  respective  Courts  of  Justice  and 
the  officers  of  the  county,  v.  Instr. 
art.  7  db  8.  et  doctiss.  Bort.  ohs.  29, 
ercept  where  they  have  under  their 
own  seal  or  signature  bound  them- 
selves for  their  own  private  affairs. 
See  Merula,  d.  t.  c.  6.  n.  1.  This 
privilege  is  also  considered  to  apper- 
tain to  the  soldiers  of  the  guard  of 
his  serene  Highness,  as  belonging 
to  the  household  of  his  Highness, 
who  have  also  the  exception  of 
renvoy.  conf.  Bort.  observ.  11. 
Secondly,  all  colleges  of  the  States 
that  have  no  other  daily  judge  are 
likewise  to  be  sued  before  the  Court 
of  Holland  in  the  first  instance, 
under  which  are  included  the  East 
and  West  India  Company,  the  direc- 
tors of  the  Levant  trade,  &c.  ;  that 
is,  if  the  whole  body  or  corpus  is 
sued,  for  if  only  a  chamber,  for 
instance  the  Honourable  Directors 
of  the  Chamber  at  Amsterdam,  is 
proceeded  against,  such  may  be 
done  before  the  city  magistrates 
(Schepenen)  of  the  place  where  the 
directors  reside,  and  therefore 
secundum  regulam:  actor  sequitur 
forum  rei.  add.  Instr.  art.  8; 
Thirdly,  all  noblemen  of  these 
countries  in  actionibus  personalibus. 
Instr.  art.  8.  <fc  12,  as  also  all  officers 
of  the  Court  who  have  a  jus  revo- 
eandi  domum.    Instr.  art.  73  &  add. 


E.D.L. 


-II. 


A.  h.  t.  §  3.  If,  however,  any  one 
of  the  persons  above  named  or  their 
property  is  arrested  without  the 
province  of  Holland,  recte  illic  per- 
sonali  possunt  conveniri  actione 
mediante  arresto  uti  docet.  cl.  Voet. 
ad  Digest,  tit.  de  judic.  num.  112. 
Lastly,  there  are  also  persons  who 
are  qualified  to  proceed  in  the  first 
instance  against  any  one  before  the 
Court  of  Holland,  as  widows  and 
orphans  under  majority,  and  also 
very  old  men,  provided  the  sum  ex- 
ceeds f .  600,  if  they  live  in  one  of  the 
large  towns,  and  in  any  of  the 
other  towns  f.  300,  and  in  a  village 
f.  80,  that  is,  if  the  parties  reside 
under  one  and  the  same  judge, 
otherwise  in  the  towns  f.  100  and  in 
the  villages  f.  50.  See  Ampl.  6  May, 
1674.  This  privilege  is  also  enjoyed 
by  him  who  acts  as  father  and  guar- 
dian of  his  minor  children.  See  A. 
in  cens.  for.  p.  2.  L  1.  c.  12.  Mr.  van 
Alphen,  Papegay,  vol.  2,  p.  90  :  like- 
wise poor-houses,  Voet.  d.  t.  num. 
120.  And  an  orphan  or  widow  sued 
by  another  of  similar  condition  be- 
fore the  Court  of  Holland  in  the  first 
instance  cannot  except  thereto,  v. 
Bort.  observ.  16.  and  Merula,  d.  t. 
c.  9.  Further,  the  officers  of  the 
county  are  likewise  qualified  in  case 
of  injury,  Instr.  d.  art.  8.  as  well  as 
the  Attorney-General  in  all  crimina 
committed  in  fundo  fiscali,  unless 
these  are  already  depending  before 
the  subordinate  judge.  Meanwhile 
it  must  be  observed,  that  the  said 
privilege  concerning  all  the  persons 
above  mentioned  ceases  in  matters 
of  assurance,  whatever  amount  may 
have  been  subscribed,  concerning 
which  no  prorogation  is  allowed, 
unless  the  insurers  reside  under 
several  jurisdictions.  See  the  Reso- 
lution of  12  July,  1736 ;  as  likewise 
in  case  of  premeditated  renunciation 
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§  3.  Likewise,  the  professors  and  students  of  the  University 
of  Leyden  are  cited  as  follows :  the  Students  before  their  Master 
and  Rector,  that  is  the  Senate  of  the  said  University,  consisting 
of  the  rector,  four  assessors,  that  is  adjunct  judges,  annually 
chosen  from  among  the  professors,  four  burgomasters,  and 
two  Schepenen  of  the  town,  who  together  constitute  the  Court, 


of  this  privilege,  and  lastly  also 
when  a  curator  has  been  nominated 
and  appointed  in  the  insolvent  estate 
of  a  privileged  debtor ;  and  further, 
in  all  cases  where  jurisdiction  is  by 
a  special  law  conferred  on  certain 
judges,  com/,  nader  ampl.  art.  8. 
Middelant.  ad  Vrom.  d.  c.  §  15.  n. 
25.  and  Voet.  I.  c.  num.  123.  &  126. 
ihiquR  citat.  Privileged  cases  are  the 
following :  1st.  Whenever  any  one 
has  several  debtors  ex  una  ohliga- 
tionis  causa  residing  under  different 
jurisdictions,  he  may  sue  them  toge- 
ther in  the  first  instance  before  the 
Court  of  Holland,  requesting  for  the 
purpose  mandament  or  order  of  de- 
iitis.  conf.  van  Alphen  Papegay, 
vol.  2.  pag.  90.  [v.  d.  Linden.  Jud. 
Tract.  Bk.  2.  ch.  7. — Tb.]  provided 
that  the  persons  sued,  or  the  creditor 
who  requests  the  order,  have  the 
right  of  appearing  in  the  first  in- 
stance before  the  Court.  See  Korte 
Schets.  man.  van  proced.  hefore  the 
Court,  p.  70.  2nd.  Where  any  one 
has  by  obligation  specially  subjected 
himself  to  the  jurisdiction  of  the 
Court  of  Holland.  See  nader  ampl. 
art.  2-7.  et  infra,  ch.  8.  §  3.  provided 
the  plaintiff  and  defendant  reside 
under  one  and  the  same  jurisdiction 
and  the  amovmt  exceed  that  already 
mentioned.  3rd.  The  jurisdiction  of 
the  Court  is  founded  ex  continentia 
causae,  and  in  all  actions  which  by 
reason  of  the  suits  being  already 
pending  in  the  Court  of  Holland, 
are  tried  therein,  as  in  cases  of 
guaranty,  indemnity,  action  to  ac- 
cept the  stages  of  the  suit  pending 
therein,  &c.,  in  order  that  conflicting 


sentences  in  the  same  matter  may 
be  avoided.  ■«.  Faber.  in  God.  lib.  3. 
tit.  12.  def.  1.  If,  however,  a  debtor 
in  Zeeland  leave  heirs  living  in 
different  jurisdictions,  the  creditors 
must  sue  them  qq.  at  the  place  where 
the  deceased  died.  See  provis.  Accord, 
art.  2.  4th.  The  Court  takes  cogni- 
zance in  the  first  instance  of  privi- 
legia,  ordinances,  and  customs, 
alleged  to  be  invalid.  See  Instr. 
art.  8.  also  over  foundations  for 
churches  and  the  right  of  patronage. 
5th.  Whenever  legal  proceedings  are 
taken  ex  lege  diffamari,  Cod.  de 
ingen.  de  qua  Vromans,  cap.  1.  §  22. 
et  Midd.  ibid  atque  auctor  infra. 
6th  The  Court  of  Holland  has  like- 
wise cognizance  of  breach  of  safe- 
guard according  to  the  decision  of 
11  July,  1613,  in  the  case  of  Grerrit 
Claasse.  See  Middelant,  ad  Vrom. 
d.  I.  n.  39.  licet  salva  guardia  non 
tollat  jurisdictionem  domini  infe- 
rioris  secundum  ampl.  Faber.  in  Cod. 
I.  3.  t.  12.  def.  5.  7th.  The  Court 
also  takes  cognizance  in  the  first 
instance  concerning  the  confirmation 
of  letters  of  Remission  and  Pardon, 
but  safe  conduct  is  granted  by  the 
Prince  of  the  country  upon  advice  of 
the  Court.  Instr.  art.  122.  See  fur- 
ther as  regards  the  matters,  &c.,  the 
cognizance  and  jurisdiction  of  which 
in  the  first  instance  omisso  medio 
belong  to  the  Court,  besides  the  DD. 
already  cited,  the  manier  van  proced. 
et  schets  daarvan;  the  Instr.  of  the 
Court  and  ampl.  As  to  the  cases  of 
which  the  Supreme  Court  directly 
takes  cognizance,  vid.  Vromans.  d. 
tr.  c.  2.  et  infra. 
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but  the  Professors  themselves  are  cited  before  the  Court  of 
Holland.  See  art.  39  of  the  Statutes  of  the  said  University 
and  the  Interpretation  thereon.  Auth.  hdbita  Cod.  ne  filius  fro 
patre. 

The  same  article  of  the  Statutes  of  the  University  of  Leyden 
reads  thus :  "  That  all  students,  and  those  who  belong  to  the 
University,  shall  both  in  civil  and  criminal  cases,  and  whether 
they  be  plaintiffs  or  defendants,  be  cited  only  before  the  Eector 
and  assessors  together  with  the  Burgomasters  and  two  Magis- 
trates of  the  town  of  Leyden,  whether  the  dispute  be  between 
students  or  between  students  and  citizens.  Save  that  citizens 
or  inhabitants  of  the  town  of  Leyden,  notwithstanding  that  they 
may  have  to  do  with  any  members  of  the  University,  or  have 
wronged  any  member  of  the  University  in  .a  matter  in  which 
the  county  and  officers  would  have  instituted  a  criminal  prosecu- 
tion, shall  be  tried  before  the  magistrates  of  the  said  town, 
and  not  before  the  judges  of  the  University;  and  whenever  any 
dispute  shall  arise  between  neighbours,  with  regard  to  a  division 
of  building  land,  servitudes  or  the  like,  such  disputes  shall  be 
inquired  into  and  decided  by  the  Schout  and  Schepenen  of  the 
said  town,  whether  such  dispute  exists  between  citizens,  bur- 
gesses, or  inhabitants,  and  professors,  students  or  members,  or 
solely  between  members  of  the  University."  A  question  having 
arisen  hereon,  whether  a  member  of  the  University  could  subject 
himself  to  the  jurisdiction  of  another  judge,  a  further  Interpre- 
tation of  25  March,  1662,  answered  this  in  the  affirmative,  and 
the  following  clause  was  added  to  the  Statutes,  "  except  where 
however  the  said  member,  being  of  age,  has  by  contract  expressly 
and  specially,  but  not  otherwise,  subjected  himself  in  one  or 
other  instance  to  the  jurisdiction  of  another  Judge  in  this 
Province." 

§  4.  By  reason  of  a  privilege  attaching  to  the  person,  all 
soldiers  have  in  like  manner  their  own  Court,  consisting  of  the 
officers  of  their  regiment,  which  is  called  the  military  Court.  I. 
■unic.  Cod.  in  quib.  cans,  milit.  This,  however,  must  be  under- 
stood of  matters  concerning  active  operations  and  war,  or  con- 
nected with  their  (military)  duty;  for  in  other  ordinary  matters 
they  are  likewise  subject  to  the  jurisdiction  of  the  Court  of 
Holland,     art.  19.  Instruct,  van  den  Hove. 
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§  5.  On  account  of  the  same  privilege,  all  minors,  widows, 
and  other  miserable*  persons  may  sue  their  adversaries  before 
the  Court  of  Holland  by  anticipation  or  preventionjf  that  is  if 
they  are  the  first  to  take  legal  proceedings  and  have  not  been 
brought  under  the  jurisdiction  of  another  judge,  art.  8.  Instr: 
van  den  Hove.  Under  which  category  are  also  included  all 
unmarried  young  women,  although  they  have  attained  the  age  of 
majority,  per  I.  242.  §  viduam.  D.  de  Verbor.  Significat.  DD. 
ad  d.  tit.  Quando  Imperator.  Trentacinq.  lib.  2.  resol.  tit.  de 
citat.  resol.  3.  num.  16.  Jacobus  Cancer,  variar.  resolut.  part.  2. 
cap.  2.  num.  5.  \yide  Groenew.  ad  d.  I.  unic.  and  although 
according  to  the  written  laws  ecclesiastical  persons  had  their  own 
Court,  I.  25.  23.  C.  de  Episc.  ^  Cleric,  and  are  in  Friesland  sub- 
ject to  the  Court  alone,  Sande.  Dec.  1.  1.  1.  they  enjoy  no  such 
privilege  with  us.  Groeneweg.  ad  I.  1.  C.  de  Episc.  Sf  Cleric. 
Bellum.  Juridicum.  p.  248. J  Who  extend  this  privilege,  so  far, 
that  also  unmarried  women  of  means  are  likewise  included  under 
it.  But  among  us  this  is  not  observed  any  further  than  as 
regards  those  who  are  of  humble  circumstances,  as  maid  servants 
and  other  women  of  like  condition.  Merul.  prax.  civ.  lib.  4. 
tit.  2.  cap.  9.  num.  7.  contra  Covarruv.  practicab.  quaest.  cap. 
7  (b). 

But  whether  these  persons  may  in  the  first  instance  sue  others, 
who  have  the  same  privilege  before  the  Court  of  Holland,  is  a 
matter  of  doubt,  because  a  privilege  granted  to  anybody  cannot 
be  used  against  those  who  have  the  like  privilege,  but  in  such  a 
case  the  privileges  of  both  are  suspended.     I.  11.    §  fin.  D.  de 

*  [Under    miserable    persons    are  one  in  practice  that  a  servant  maid 

included  widows,  orphans,  very  old  or    other    common    girl    suing    for 

and  infirm  persons,    and   all  those  defloration  is  indeed  houjid  to  cite 

who  through  misfortune  are  deserv-  and    summon    her    adversary    here 

ing  of  compassion.    Boey.  Woorden-  before  his  daily  and  competent  judge, 

tolk. — Te.]  without  directly  going  to  the  Court 

+    IPrevention.      See  Boey.      suh  of  Holland,  quite  as  much  as  others 

voce,   and  Vromans.   De  foro  com-  who  are  more  wealthy  and  who  have 

petente    lib.    1.    cap.    3.     §    11.    et  frequently  by  request  to  the  Court 

Middelant,  in  notis. — Tk.]  of  this  town,  having  first  by  means 

(b)  It  seems  that  the  privilegium  or      arrest      founded      jurisdiction, 
fori,   in   so   far   as  it   concerns  the  prayed    for    the    usual    citation   to- 
female  sex,   was  formerly  extended  have  their  adversary  summoned  else- 
far  more  widely  than  at  the  present  where.       Loen.  decis.   cas.  55.   pag 
day,   for  it  is  well  known  to  every  m.  355. 
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nrdnorihus.  I.  8.  in  jrr.  D.  de  excusat.  Tutorum.  Covarr.  frac- 
ticab.  quaest.  cap.  6.  num.  2.  Trentacinq.  d.  resolut.  2.  num. 
11.  And  so  it  was  decided  by  the  Court  of  Friesland  in  tlie 
negative  "according  to  Joan  a  Sande,  lib.  1.  tit.  1.  defin.  2.  But 
by  the  Court  of  Holland,  however,  the  same  is  notwithstanding 
admitted  and  accepted,  according  to  the  testimony  of  Groeneweg. 
de  legib.  abrogat.  ad  I.  unic.  Cod.  QvM-ndo  iTnperator  inter 
pupill.  num.  7. 

It  must  be  observed  that  the  aforementioned  privilege  does 
not  exist  in  matters  acquired  by  the  said  widows,  orphans,  &c., 
by  transfer  or  cession,  that  is  by  a  transmission  of  the  right  of 
another,  arg.  1.  2.  Cod.  de  fisc.  usur.  Gloss.  &  DD.  ad  I.  8.  in 
f/n.  vers..etiamsi  pupillus.  Cod.  de  nan  numerat.  pecunia.  I.  4. 
Cod.  de  hereditar.  action.  Panormitan.  in  cap.  10.  extra  de  in 
integrum  restitut.  Ampliation  of  the  Instruct,  art.  1.  But,  if 
they  have  acquired  any  right  by  inheritance,  they  may,  as 
regards  that,  avail  themselves  of  this  privilege,  even  although 
they  have  acquired  the  right  from  some  one  who  did  not  possess 
such  privilege,  arg.  I.  6.  D.  de  jure  fisc.  See  also  Groeneweg. 
de  legib.  abrogat.  ad  I.  unic.  Cod.  Quando  Imperator  inter  pupil, 
num.  8. 
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CHAPTEE  VII. 


OF  THE  JUDGE  AND  JURISDICTION,  THROUGH  THE  MERE 
PRESENCE  OF  THE  PERSON,  OR  SITUATION  OF  THE 
PROPERTY;  THAT  IS  OF  ARREST,  OR  ATTACHMENT  OP 
PERSON  AND  PROPERTY. 


Sect. 

1.  Of  arrest  and  its  effect. 

2.  Of  the  diSerent  kinds  of  arrest. 

3.  Who  may  make  an  arrest. 

4.  Whether  a  special  power  is  ne- 

cessary for  the  purpose. 

5.  Who  may  be  arrested,  and  for 

what  debts. 

6.  Whether  arrest  may  take  place 

before  the  day  of  payment. 

7.  Who  may  be  arrested  for  the 

debts  of  another. 

8.  An  heir  for  the  debts  of  the 

deceased. 

9.  The  debtor's  debtor  for  what 

he  owes. 

10.  Whether  one  can  attach  pro- 

perty in  his  own  hands. 

11.  Whether  and  when  agents  may 

be  arrested  for  the  debts  of 
their  principals. 

12.  Whether  the  guardians  of  or- 

phans can  be  arrested  for  the 
debts  of  their  wards. 

13.  What  persons  can  not  be  ar- 

rested. 

14.  No  one   who   is  subject   to   a 

higher  judge. 

15.  No  citizens  or  inhabitants  of  a 

town  may  arrest  each  other 
outside  of  such  town. 


Sect. 

16.  The  inhabitants  of  the  large 

towns  may  not  be  arrested  in 
the  country. 

17.  Whatpropertymaybearrested. 

18.  No  books  of  students. 

19.  Nor  the  pay  and  weapons  of 

soldiers. 

20.  No  agricultural  implements. 

21.  Nor  things  required  as  neces- 

sary maintenance. 

22.  No  salaries  of  professors,  advo- 

cates and  clergymen. 

23.  Nor  dead  bodies 

24.  How     far     the     property     of 

another  may  be  attached. 

25.  At  what  times  and  places  no 

arrests  may  be  made. 

26.  At  no  free  annual  markets. 

27.  Whether  an  arrest  can  be  made 

on  a  Sunday  or  after  sunset. 

28.  Necessary  arrest  admits  of  no 

delay  or  defence. 

29.  In  criminal  cases  it  may  take 

place  anywhere. 

30.  Of  whom,  and  by  whom,  the 

arrest  must  be  asked,  and 
how  to  proceed  before  the 
superior  judge. 

31.  How  in  the  towns. 


§  1.  Jurisdiction,  wliich  arises  from  the  mere  presence  of 
the  person,  or  the  situation  of  the  property,  arises  whenever  some 
one  by  reason  of  any  matter  causes  the  person  of  another  to  be 
arrested  and  detained  at  the  place  where  he  finds  him, '  or  lays 
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an  attachment  on  his  property  where  it  is  situated;  whereby 
such  other  is  compelled  hy  the  authority  of  the  judge  of  the 
place  not  to  depart  therefrom,  if  he  has  been  arrested  in  his 
person,  until  he  has  given  satisfaction;  or  if  his  property  has 
been  arrested,  to  see  his  property  executed  for  the  debt,  or  to 
appear  and  answer  before  such  judge;  which  is  called  Arrest, 
according  to  the  common  rule  arrest  founds  jurisdiction.  See 
Pecc.  van  Besetten  en  Handofleggen,  ch.  1.  nuTn.  4.  ^  ch.  35. 
n.l.  8f  4. 

[Whenever  at  Amsterdam  any  goods  are  consigned  to  any 
person  with  invoices  or  bills  of  lading  in  which  it  is  stated 
that  the  goods  must  be  delivered  to  him  by  the  skipper,  the 
said  person  is  competent  to  receive  the  goods  mentioned  in 
the  invoice  notwithstanding  that  the  goods  have  been  arrested 
in  the  ship  or  elsewhere,  such  however  that  the  arrest  remains 
unprejudiced  upon  the  said  goods  in  case  of  ownership  or  upon 
the  proceeds  thereof  (a).] 

§  2.  Arrest  takes  place  either  from  necessity  and  in  security 
of  the  debt;  as  where  my  debtor  begins  to  squander  his  property, 
or  conceal  it,  or  is  suspected  of  flight.  In  which  case  I  am 
at  liberty  to  follow  him  in  his  person  and  property  in  all  places 
where  I  find  him  or  his  property,  and  to  establish  my  right 
thereon.  Which  arrest  gives  in  some  places  to  the  party  first 
making  it  a  preference  over  other  creditors,  as  is  observed  in 
Friesland  and  throughout  Germany,  arg.  I.  7.  §  1.  D.  quib.  ex 
caus.  in  foss.  eat.  I.  10.  §  12.  D.  quae  in  fraud,  credit.  But 
with  us  it  gives  no  preference  before  others,  except  where  it  has 
actually  proceeded  to  Execution;*  according  to  the  general  rule 
arrest  gives  no  'preference. 

An  arrest  may  also  take  place  solely  for  the  purpose  of 
expediting  the  pleadings,  so  that  finding  my  debtor  in  the  place 
where  I  live  I  can  sue  him  with  greater  convenience  and  less 
expense  than  proceeding  against  him  before  the  judge  of  his 
domicile.  This  practice  was  formerly  unknown,  but  it  has  been 
introduced  among  us  everywhere  by  statute  and  custom,  accord- 
ing to  the  rule  already  mentioned  that  arrest  founds  jurisdiction 

(o)  Vid.  Handvesten  van  Amster-  In  re  Woeke,  ih.  554 ;  In  re  Bichard- 
dam,  p.  498.  ^on,  ib.  425 ;  Beed  vs.  Lee,  Kotzd's 

*  [See  In  re  Lond.  1  Menz.  483;      Rep.  130.— Ta.] 
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[c/.  §  26.  infra. — Tr.J  See  Pecc.  van  Besetten,  cap.  2.  num.  5. 
and  the  notes  thereon  (b). 

§  3.  Arrest  may  he  made  by  everyone  wlio  may  appear  in 
law,  eitlier  for  himself  or  for  another.  Of  this  we  have  already 
treated  in  Chap.  III.  (c). 

§  4.  But  is  special  authority  necessary  in  order  to  effect  an 
arrest  on  behalf  of  another?  It  is  considered  that  this  is  in- 
cluded in  the  power  ad  lites,  that  is  authority  to  take  proceedings 
in  law,  for  under  this  authority  everything  is  comprehended 
which  appertains  to  the  commencement  and  execution  of  a  cause, 
arg.  I.  2.  D.  de  jurisdict.  om-n.  Jud.  junct.  I.  56.  Sf  I.  62.  D.  de 
procuratorib .  See  Pecc.  van  Besetten  en  Handopleggen,  ch.  3. 
n.  4. 

§  5.  In  like  manner  everyone  against  whom  we  have  any  legal 
claim  m^ay  be  arrested.     See  Pecc.  van  Besetten,  ch.  4. 

§  6.  And  not  only  for  a  debt  which  must  be  paid  in  cash, 
but  also  for  a  debt  payable  on  a  certain  day,  or  under  a  con- 
dition, and  before  the  day  has  arrived,  whenever  the  debtor 
begins  to  squander  or  conceal  his  property;  or  is  otherwise  sus- 
pected.* I.  14.  D.  pignorib.  I.  21.  I.  41.  D.  de  judic.  I.  15.  D.  de 
Privileg.  credit.     Pecc.  van  Besetten,  ch.  4.  nwm.  6. 

§  7.  And  not  only  for  his  own  but  also  for  the  debt  of  another, 
as  is  the  case  with  sureties  and  those  who  have  taken  another's 
debt  upon  them.  I.  2.  %  \.  D.  de  pign.  I.  5.  D.  de  usur.  even 
although  there  has  been  no  renunciation  of  the  beneficia  to  which 
sureties  are  entitled,  if  before  the  day  (of  payment)  or  before  the 
principal  has  been  excussed,  they  have  become  reduced  in  cir- 
cumstances and  are  suspected  of  inability  to  pay.  I.  91.  §  4. 
D.  de  obligat.  I.  49.  §  6.  D.  de  legat.  1.  I.  10.  §  16.  D.  quae 
in  fraud,  creditor.     Pecc.  van  Besetten,  ch.  4.  n.  9. 

§  8.  So  likewise  an  heir  may  be  arrested  for  the  debts  of  the 
deceased,  for  which  he  has  to  answer. t  I.  44.  D.  ad  Senat. 
Trebell.  I.  24.  D.  de  Verb,  signif.  I.  8.  D.  de  acq.  hered.  I.  2. 
Cod.  de  heredit.  vel  act.  vend.     Pecc.  van  Besetten,  ch.  4.  n.  10. 

(b)  He   diversis   arresti   speciebus  *  [Vid.  Bx  parte  Fox,  James  & 
viderelicet.'M.a.eyn.  tract.de  Arrestis,  Jones,  Kotz^'s  Rep.  p.  168. — Tb.] 
cap.  2  &  Bort.  van  arresten  cap.  1.  t  [I.e.  where  the  heir  has  adiated 

(c)  Add.  Bort.  d.  ir.  p.  468,  and  or  entered  upon  the  inheritance,  vid. 
M.aevius,  d.  tr.  cap.  7.  Bk.  III.  ch.  10  §§  2-3.— Tr.] 
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§  9.  And,  indeed,  even  tlie  debtor's  debtor  may  be  arrested, 
either  in  bis  person  or  property.*  I.  21.  D.  de  Senat.  Trehell. 
Likewise,  also,  tbe  property  of  my  debtor  which  he  has  entrusted 
to  another,  in  order  to  satisfy  myself  out  of  it  to  the  extent  of 
my  claim  against  my  debtor,  d.  I.  21.  D.  eod.  In  which  case, 
also,  the  debtor  is  notified  to  come  and  answer  concerning'  his 
arrested  debt  or  property,  or  that  he  shall  suffer  it  to  be  declared 
liable  and  executable  for  the  same.  See  Pecc.  van  Besetten, 
cap.  4.  num.  11.     Joan  a  Sande,  lib.  1.  tit.  17.  defin.  1. 

§  10.  So,  in  order  to  found  the  jurisdiction  of  my  daily  judge 
with  regard  to  the  person  of  my  adversary,  I  may  also  arrest  in 
my  own  hands  the  property  against  which  my  adversary  may 
consider  that  he  has  any  claim,  so  that  he  be  declared  to  have  no 
right  or  action  against  it,  or  upon  the  claim  advanced  by  him; 
because  the  same  right  which  another  may  exercise  against  me 
he  must  also  suffer  me  to  exercise  against  him.  arg.  I.  32.  D.  ad 
leg.  Aquil.     I.  108.  D.  de  verb,  oblig.  ^  ibi  DD. 

§  11.  Agents  and  mandatories  may  also  be  arrested  for  the 
debts  of  their  principals,  in  matters  in  which  they  have  bound 
themselves  for  account  of  their  principals.  I.  61.  D.  de  procurat, 
I.  4.  D.  de  re  judic.  I.  1.  I.  7.  D.  de  instit.  act.  I.  2.  §  17.  D. 
de  exercitor.  act.  except  where  they  have  acted  in  the  name  and 
for  account  of  their  principals  alone.  §  2.  Instit.  Quod,  cum  eo 
qui  in  alien,  potestat.  In  which  case  they  are  not  liable  further 
than  to  disclose  their  agency,  because  in  such  dealings  it  is 
always  considered  to  whom  the  creditor  probably  looked  in  the 
transaction,  and  whose  credit  was  followed.  I.  6.  §  1.  D.  de 
negot.  gest.  See  Jacob.  Coren.  observ.  28.  num.  47.  Pecc.  de 
jure  sistendi.  cap.  4.  nuTn.  12. 

§  12.  But  the  guardians  of  orphans  cannot  be  arrested  or 
attached,  either  in  person  or  property,  for  the  debts  of  their 
wards.  I.  1.  Cod.  Qu/indo  ex  fact,  tutor.  I.  13.  si  cert,  petat. 
I.  13.  Cod.  de  administrat.  tutor.  I.  63.  D.  de  re  judicat.  See 
Jacob  Coren.  obs.  3.  num.  18.  Eecueil  van  de  Costuymen  van 
Amsterdam,  cap.  19.  Costuymen  tot  Antwerp,  cap.  27.  num.  3. 
So  that  the  orphan  wards,  who  have  also  no  persona  standi  m 
judicio.  arg.  I.  22.  D.  de  in  jus  vocando.  I.  22.  D.  ex  quib.  caus. 
major.  I.  fin.  Cod.  qui  legitimam  person,  stand,  can  only  suffer 

*  [Cf.  Voet.  20.  1.  17,— Tr.] 
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an  arrest  as  regards  their  property,   for  which  their  guardians 
will  he  held  responsible.     See  Pecc.  van  Besetten,  ch.  4.  n.  10. 

§  13.  The  rule  that  everyone  can  he  arrested  in  person  and 
property  admits  of  the  following  exceptions  : 

§  14.  1st,  from  an  arrest  effected  merely  to  found  jurisdiction, 
are  exempted,  hoth  as  regards  person  and  property,  all  those 
persons  who  possess  the  privilege  of  being  sued  in  the  iirst 
instance  before  a  higher  judge.  Of  this  we  have  already  treated 
in  the  previous  chapter.  See  also  Pecc.  van  Besetten,  ch.  5. 
num.  1.  6.  10.  13. 

§  15.  2nd,  That  according  to  custom  and  special  privilege  of 
several  towns  in  Holland,  no  citizens  or  inhabitants  of  the  same 
town  can  effect  any  arrest  against  each  other  beyond  such  town, 
in  order  to  take  him  out  of  the  jurisdiction  of  his  daily  judge. 
Such  a  privilege  was  granted  to  the  towns  of  Holland  in  general 
by  the  great  Privilegie  of  the  Lady  Maria,  Duchess  of  Bur- 
gundy, 14  March,  1474,  art.  9,  "  That  no  citizens  of  a  town 
shall  in  the  first  instance,  and  in  whatever  case  it  may  be,  cite 
each  other  elsewhere  than  before  the  Court  of  such  town  and 
not  otherwise,  nor  before  any  other  Court,  or  at  any  other  place." 
So  in  like  manner  it  is  clearly  expressed  by  the  Instructie  of 
the  Court  of  Holland,  art.  220 :  "  that  none  of  the  subjects  of 
this  country  shall  sue  each  other  in  the  first  instance  except 
before  his  daily  and  ordinary  judge."  See  likewise  the  Statutes 
of  the  town  of  Leyden,  art.  182.  Costuymen  of  Utrecht. 
Ruheric.  19.  art.  1.  Costuymen  of  Rhineland,  art.  4A.  in  South 
Holland,  fag.  490.  (d). 

§  16.  3rd,  By  virtue  of  a  special  privilege  and  usage  the  citi- 
zens of  the  large  towns  of  Holland  cannot  be  arrested  or  attached 
in  the  country  either  in  person  or  property,  which  has  not  been 
specially  mortgaged  or  hypothecated.  See  the  Papegay.  fag.  319. 
^  320.  and  the  latest  edition,  fag.  350.  "Which  has  also  been 
granted  to  the  people  of  Amsterdam  by  Charter  of  Duke  Albrecht 
on  20  June;  1410,  "  that  no  citizen  of  Amsterdam  nor  his  pro- 
perty shall  be  arrested  in  any  villages  North  of  the  Maas,  except 
in  the  walled  towns  "   (e).       And  to  the  people  of  Delft  by 

(d)  If  the  party  arrested  requests  be  done,  we  apply  for  an  injunction 
it,  he  will  be  referred  to  his  daily  in  order  to  have  the  arrest  summar- 
judge  ordon.  alb.  cap.  7.  art.  26.  ily  and  without  expense  disposed  of. 

(e)  And  if  notwithstanding  such  But  the  said  privilege  ceases  by  con- 
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Charter  of  Maximilian  and  Mary  in  tlie  year  1477,  "  that  the 
inhabitants  of  Delft  shall  not  be  cited  to  appear  in  any  tribunal 
in  the  villages  or  seignorial  manors,  on  account  of  any  personal 
actions  whatever,  but  they  shall  be  summoned  alone  in  our  town 
aforesaid."  And  to  the  inhabitants  of  Leyden  by  Charter  of 
Duke  William  the  Third,  1  May  1306,  "that  against  citizens 
of  Leyden  no  one  may  have  any  other  judgment  than  that  of 
the  town  magistrates  (^Schepenen) ."  So  likewise  it  was  granted 
to  the  people  of  Rotterdam  by  Charter  of  Duke  William  in  the 
year  1340  "  that  the  citizens  of  that  town  shall  not  be  arrested 
in  the  country  for  any  debt  without  bond,  but  for  debts  secured 
by  bond,  {yerflogenschout)  or  for  misdemeanour  committed  by 
them  against  him,  they  shall  be  tried  within  the  manor  in  which 
it  took  place."  Verplogenschout  or  debt  is  that  which  is  con- 
tracted by  bond  executed  before  the  magistrates  (Schepenen) 
under  special  hypothecation  of  any  immoveable  property  or  other 
thing  under  that  judge,  which  was  antiently  called  plogen  or 
pie  gen,  plogte  and  plegte.  As  may  be  seen  from  a  similar 
Charter  granted  by  the  same  Count  in  the  year  1328  to  the  people 
of  Rotterdam  (which  at  that  time  was  not  yet  a  town)  "  that  of 
merchandise,  stipulation,  or  promise,  made  in  the  manor  of  Rot- 
terdam, and  secured  (verpleegt)  before  the  judge  and  two  or 
more  sworn  persons,  and  of  which  there  shall  be  a  document,  the 
baljuw  may  execute  it  in  all  our  bailiwick  of  Schieland  "  (/). 
Some  towns  have  also  the  privilege  that  two  persons,  coming 
from  the  country  and  living  under  the  same  jurisdiction  and 
arresting  each  other  in  any  way,  are  not  admitted  in  law  (in  such 
town)  but  are  referred  back  to  the  daily  judge  of  them  both. 
See  the  Statutes  and  Costuymen  of  Amsterdam,  cap.  19.  art.  29. 
So  likewise  it  is  related  by  Jan  van  Beverwyk  that  the  people  of 
Dordregt  formerly  transmitted  a  written  proof  of  a  similar  usage 
among  them  to  the  lady  Maria,  Duchess  of  Burgundy.  See  his 
Beschryving  van  Dordregt.  pag.  298. 

tract  and  renunciation.  See  Bort.  admonition  before  attachment,  sus- 
d.  t.  p.  517,  just  as  is  the  case  with  picion  de  fuga,  and  in  matters  of 
an  inhabitant  and  citizen  of  Amster-  exchange.  See  art.  23  <fc  26.  eod.  or 
dam^  whose  goods,  moneys  and  out-  also  as  hirers.  Handv.  p.  497.  See 
standing  debts  cannot  be  arrested  further  Zurck.  in  Cod.  tit.  arrest. 
on  pain  of  nullity,  ordon.  d.  cap.  7.  art.  5.  Bell.  Jurid.  cas.  79. 
art.    22.    except    in    case    of    legal  (/)  Add.  Zurck.  I.  c.  art.  4.  &  van 

renunciation  of  the  privilege  of  prior      der  Schelling  thereon. 
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§  17.  All  kinds  of  property  may  be  arrested,  corporeal,  incor- 
poreal, moveable,  immoveable,  claims,  debts,  &c.,  without  dis- 
tinption  and  of  wbatever  nature  it  may  be;  in  order  tbat  the 
debitor  or  possessor  should  not  alienate  or  diminish  such  pro- 
perty before  the  creditor  shall  have  been  satisfied  his  debt,  or  the 
said  property  declared  liable  for  the  same.  I.  5.  in  pr.  Sf  §  ult. 
D.  de  petit,  heredit.  I.  6.  in  fin.  D.  de  policitat. 

§  18.  From  this  are  excepted,  1st  the  books  of  students  or 
scholars,  which  can  not  be  arrested,  auth.  hahita  Cod.  ne  filius 
pro  patre.* 

§  19.  Nor  the  pay  and  weapons  of  soldiers,  Z.  4.  C.  de  execut. 
reijudic.  junct.  I.  6.  Cod.  de  jurisdict. 

§  20.  Nor  agricultural  implements  used  for  cultivating  the 
land,  I.  7.  I.  8.  junct.  auth.  agricultores .  Cod.  Quae  res  pign. 
ohligari.  because  no  tacit  hypothec  nor  execution  takes  place 
against  it.  I.  40.  D.  de  re  judicat.  d.  auth.  hahita.  junct.  d. 
I.  6.  8.  8f  auth.  seq.  C.  quae  res  pign.  except  where  there  is  no 
other  property  DD.  ad  I.  40.  D.  de  re  judicat.  S/-  I.  4.  Cod.  de 
execut.  rei  judicat.  See  Pecc.  van.  Besetten,  ch.  5.  nwm.  1,  6 
^22.t' 

§  21.  2nd.  In  the  next  place  whatever  anyone  requires  for 
his  necessary  maintenance  is  free  from  arrest,  such  as  his  daily 
clothes,  and  whatever  has  been  promised  anyone  for  his  necessary 
support.  I.  6.  8f  I.  fin.  D.  de  aliment.  ^  cib.  relict.  I.  15.  D.  de 
rejudicat.   §  in  venditione. 

§  22.  Under  which  is  also  included  the  annual  salary  or 
yearly  income  of  Professors,  advocates,  or  preachers,  who  in  this 
respect  are  likened  unto  soldiers,  d.  I.  4.  Cod.  de  execut.  reiju- 
dicat.  junct.  I.  14.  Cod.  Advocat.  divers,  jvdicior.  which  is  like- 
wise not  declared  liable  by  any  judgment  nor  taken  in  execution, 
except  in  so  far  as  any  surplus  thereof  may  be  considered  to 
remain  over  and  above  necessary  maintenance  according  to  cir- 
cumstances, arg.  I.  173.  D.  de  Reg.  Jur.  especially  in  the  case  of 
clergymen  or  servants  of  the  church,  whose  salary  or  annual 
income  is,  among  us,  scarcely  sufficient  to  enable  them  to  live  in 

*  [See  Pecc.  van  Besetten  en  Han-  Voet,  20.  3.  2.  <t  42.  1.  43.  Zypaeus. 

dopleggen.  ch.  5.  n.  1. — Te.]  Not.  Jur.  Belg.  tit.  de  Exec,  rei  Jud. 

+   [Add.  Cens.  for.  p.  1.  lib.  4.  c.  7.  in  voce  Instrumenta.    Math,  de  auci. 

n.  23,  et  p.  2.  lih.  1.  ch.  15.  m.  25-28 ;  1.  6.  §  20.— Tb.] 
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accordance  witli  their  station.  See  the  notes  to  Pecc.  van  Beset- 
ten.  ch.  5.  n.  13. 

§  23.  3rd.  A  corpse  cannot  be  attached.  I.  6.  Cod.  de  sepulcro 
violato  but  must  be  buried  without  any  interference,  I.  27.  D. 
de  condit.  instit.  Except  where  the  same,  on  account  of  any 
apparent  crime,  was  liable  to  punishment  even  after  death,  and 
unworthy  of  burial.  Hereof  we  have  spoken  in  Book  IV.  ch.  34. 
§  12.  and  treated  more  fully  in  the  notes  to  Pecc.  van  Besetten. 
ch.  5.  n.  23. 

§  24.  4th.  Just  as  anyone's  property  cannot  be  mortgaged  or 
pledged  for  the  debt  of  another,  by  a  person  other  than  the 
owner.  1.  1.  ^  tot.  tit.  Cod.  si  res  aliena  pignori,  I.  41.  D.  de 
pignorat.  act.  I.  54.  D.  de  Reg.  Jur;  so  in  like  manner  his 
property  cannot  be  attached  or  held  liable  for  the  debt  of 
another,  arg.  I.  15.  %  4:.  D.  de  rejudicat.  See  Pecc^  van  Beset- 
ten, Ch.  V.  num.  19.  except  in  so  far  as  the  creditor's  debtor  has 
any  claim  thereon  against  the  owner,  arg.  I.  11.  §  5.  D.  de  pignor. 
act.  (g).  So  the  property  of  a  second  hirer  found  in  a  house  or 
on  the  land  may  be  distrained  in  order  to  satisfy  the  first  hire  to 
the  extent  of  the  amount  of  the  subhire,  d.  I.  11.  §  5.  D.  de 
pignor.  act.* 

§  25.  5th.  There  are  also  certain  places  and  times  at  which 
no  attachment  may  be  made.  As  for  instance  formerly  in  the 
case  of  churches,  churchyards,  monasteries,  and  sacred  places, 
where  no  one's  person  could  be  arrested;  which  places,  as  has 
already  been  stated;!  have  no  such  sanctity  among  us  and 
accordingly  afford  no  such  protection;  except  that  some  barons 
within  their  jurisdiction  protect  bankrupt  traders  against  their 
creditors,  which  mostly  happens  with  us  at  Vianen  and  Kuylen- 
burg,  not  only  towards  those  who  without  any  fault  have  by  loss 
at  sea  become  bankrupt,  but  also  towards  those  who  have  con- 

(g)  Nor  does  the  party  arresting  arrests   under   a   third   party,    and 

require  any  cession  for  the  purpose,  what  ought  to  be  observed  therein, 

quod  juri  civili  est  contrarium.  vid.  see  the  Ordonn.  &  manier  van  pro- 

Bort.  d.  tr.  cap.  5.  num.  10.  In  order  cederen  alhier  cap.  7.  art.  15.   and 

to  found  jurisdiction  even  the  action  Mr.  P.  Bort.  d.  t.  p.  m.  524.     [add. 

of  our  debtor  which  he  has  against  Voet.  20.  1.  17. — Te.] 
us  may  be  arrested  by  our  attorney  *  [0/.  Voet.  20.  2.  6.  et  vide  amte, 

in  our  behalf.  Bort.  d.  t.  cap.  2.  inf.  Bh.  IV.  ch.  13.  §  12.— Te.] 
and  van  der  ScheUing  in  the  note  od  HAnte.  Bh.  1.   eh.  11.   §§  1-2. — 

Cod.  p.   m.   105.     With  respect  to  Te.] 
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cealed  their  property  from  their  creditors,  to  the  great  detriment 
of  the  public.  Which,  as  we  have  pointed  out  in  the  last  chapter 
of  Book  IV.  has  been  considerably  limited  and  curtailed  so  far 
as  Kuylenburg  is  concerned,  on  account  of  the  protection  given 
to  Hans  Diedrik  de  Mortange  for  the  forcible  abduction  of 
Catherine  d'Orleans.  ' 

§  26.  It  is  still  observed  among  us  that  at  the  free  annual 
markets,  from  the  time  that  the  bell  announces  its  beginning, 
until  the  bell  rings  its  close,  no  one's  person  can  be  arrested, 
that  is  in  so  far  as  the  arrest  is  made  with  the  view  of  bringing 
anyone  from  elsewhere  under  the  jurisdiction  of  the  judge  there, 
Juxta  I.  I.  Cod.  de  nundin.  ^  Tnercationihv^ .  See  also  Peec. 
van  Besetten,  ch.  10.  num.  3,  4.  and  the  notes  thereon. 

§  27.  Wherefore,  some  also  exempt  Sundays  and  the  common 
feastdays  or  festivals,  that  no  arrest  can  take  place  thereon, 
arg.  I.  11.  Cod.  de  feriis,  and  also  that  after  sundown  no  arrest 
can  be  made.  But  among  us  no  exception  is  made  in  the  case  of 
feastdays  and  festivals.  And  further  all  exjiloicts,  that  is  legal 
process  and  execution,  may  be  made  at  all  times  of  the  day  with- 
out distinction,  without  any  special  limitation  in  the  attach- 
ment in  particular,  as  being  something  which  the  plaintiff  may 
do  at  his  risk,  that  is  upon  making  compensation  if  he  be  in  the 
-wrong  and  without  complete  knowledge  of  the  circumstances, 
and  this  may  at  all  times  be  requested  and  granted,  arg.  I.  2.  § 
D.  quis  ordo  in  possessionib.  servet.  See  also  Pecc.  van  Beset- 
ten, ch.  10.  nuTTh.  1.  4"  2. 

§  28.  It  must,  however,  be  observed  that  all  these  exceptions 
only  take  place  in  arrests  effected  with  the  view  of  founding 
jurisdiction.  With  regard  to  other  arrests,  which  are  effected 
out  of  necessity,  ot  suspicion  of  inability  to  pay  or  flight,  no 
defence  or  privilege  of  person,  place  or  time  is  regarded.  I.  2. 
I.  7.  D.  exquih.  caus.  in  pass.  eat.  I.  10.  §  16.  D.  de  his  quae  in 
fraud  credit. 

§  29.  In  criminal  cases  also,  whoever  has  committed  any 
offence  or  incurred  any  penalty  may  be  arrested  everywhere, 
and  tried  at  the  place  where  he  is  found,  without  any  distinction 
or  objection.  I.  1.  Cod.  uhi  de  crimine  agat.  Sand.  lib.  1. 
tit.  4.  defin.  6. 

§  30.  Arrest  is  not  granted  by  the  superior  judge,  and  as  such 
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by  the  Court  of  Holland,  whose  jurisdiction  extends  over  the 
whole  of  Holland,  except  after  previous  request,  probable  proof 
of  the  debt,  and  suspicion  of  the  debtor's  inability  to  pay, 
danger  of  flight,  or  knowledge  that  he  has  no  fixed  abode  in 
this  country,  where  he  could  with  certainty  be  cited  in  law; 
and  this  only  takes  place  in  the  case  of  arrest  by  necessity. 
See  Merul.  frax.  civ.  lib.  4.  tit.  2.  cap.  25.  num.  2.  Damhoud. 
prax.  civ.  cap.  64.  num.  18.  Pecc.  van  Besetten.  ch.  3.  num.  5. 
Andr.  Gail,  de  arrest.  Imp.  cap.  1.  num.  11. 

§  31.  But  in  the  towns  everyone  is  at  liberty  without  any 
previous  inquiry  to  effect  an  arrest  against  persons  (coining) 
from  the  country,  with  the  view  merely  of  founding  jurisdiction 
against  them  there,  by  means  of  a  messenger  who,  being  there- 
unto required,  may  not  refuse  his  services;  according  as  the 
Ordinances  and  customs  of  each  town  provide.  See  also  Pecc. 
van  Besetten.  ch.  24.  nuTii.  4.  Except  that  the  arrest  of  citizens 
by  citizens,  or  of  inhabitants  by  inhabitants,  requested  on 
account  of  suspicion  of  failure  and  after  previous  inquiry  had, 
must  be  granted. 

In  order  that  the  persons  arrested  should  not  be  detained 
in  person  or  property  {h)  they  may,  by  giving  security  for 
their  appearance  there,  be  released  and  m.ay  prosecute  their 
cases  summarily  before  other  cases.  See  Pecc.  van  Besetten. 
cap.  45.  nwm.  7.  and  the  notes  thereon.  Those  who  otherwise, 
and  without  giving  security,  disregard  the  arrest  that  has  been 
made,  will  thereby  incur  a  heavy  fine  and  punishment  varying 
in  degree  in  each  particular  place.  See  Pecc.  van  Besetten. 
cap.  38.  (i).  And  again,  if  the  party  who  made  the  arrest  does 
not  proceed  with  it  on  the  first  lawday,  the  matter  will 
thereby  be  dismissed  and  at  an  end.  All  of  which  more  fully 
appears  from  the  Costuymen  of  Rhineland  art.  42.  8f  seq. ;  of 
Leyden  art.  181,  Recueil  van  de  costuymen  tot  AmsteldaTu 
cap.  19.  Costuym.  in  South  Holland  pag.  489.  Costuym.  of 
Utrecht  Rubric.  19.  art.  4.     Costuymen  of  Antwerp,  tit.  27,  28. 

(h)  Among    which    is    especially  add.  Roceus.   p.   82.     With  respect 

included  the  arrest  on  ships,  regard-  to  the  ceasing  of  arrest  and  giving 

ing  which  very  salutary  provisions  of  security,   see  Bort.  d.  t.  cap.  8. 

have  been  made  by  the  laws  of  this  per  tot. 

town.    See  Ordonn.  d.  c.  p.  60.  dk  61.  (i)  Add.  Ordonn.  d.  c.  art.  28 
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Statutes  of  Priesland  lih.  3.   tit.  9.       Landrecht  of  Overyssel. 
tit.  5.  art.  6.  13. 

[No  arrests  are  granted  on  obligations  or  interest  bearing 
bonds  issued  by  the  State,  vid.  Placaat  of  the  18  March  1661. 
P  ape  gay  f.  356.  Arrest  removed  under  security,  and  not  prose- 
cuted witbin  a  year  and  six  weeks,  is  interrupted  and  the  sureties 
will  be  discharged  from  their  suretyship.  And  although  the 
matter  may  be  resumed  against  the  principal  debtor  by  means 
of  relief,  this  will,  however,  not  take  place  against  the  sureties, 
SIC  saepius  judicatum]  (/<;). 

(k)  Plura  vide  apud  Zurck.  d.  t.  by    van    Leeuwen,    under    the    title 

[For  full  information  on  the  subject  Pecc.  van  Besetten,  and  is  the  edition 

of  arrest,  the  reader  is  referred  to  of  Peccius  cited  throughout  the  text. 

Pecc.  de  jure  sistendi,  which  has  also  Bort.  tract,  van  Arresten  to  be  found 

been  translated  into  Dutch  with  notes  in  his  Opera  Omnia. — Tk.] 
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CHAPTEE  VIII. 


OF  JURISDICTION  ARISING  FROM  CONTRACT  AND  OF 
PROROGATION  OF  JURISDICTION. 


Sect. 

1.  Of  Jurisdiction   arising   from 

Contract. 

2.  Of    Prorogation    of    Jurisdic- 

tion. 

3.  "Whether  this  can  be  extended 

to    heirs,     married    women, 
and  sureties. 

4.  When  any  one  is  tacitly  ren- 

dered subject  to  the  jurisdic- 
tion. 


Sect. 

5.  How    through    Re-convention 

and  Counter-claim. 

6.  When   re-convention   must  be 

made,    before   or   after    litis 
contesiatio. 

7.  It  has  no  place  after  Judgment. 

8.  Nor  in  cases  of  a  different_.kind 

and  quality. 

9.  Nor  against  anyone  who  sues 

in  the  name  of-  another. 


§  1.  JuKiSDiCTiON  by  means  of  contract  takes  place  where  any 
one  subjects  himself,  either  expressly  or  tacitly,  to  another  judge 
under  whom  he  would  otherwise  not  belong. 

§  2.  Expressly,  where  by  express  words  anyone  subjects  him- 
self to  the  jurisdiction  of  the  judge,  otherwise  (termed)  proroga- 
tion of  jurisdiction.  I.  1.  D.  de  judic.  I.  18.  D.  de  jurisdict. 
I.  1.  ^  I.  3.  Cod.  eod.  See  Andr.  Gail.  lib.  1.  observ.  1.  num.  29. 
^  observ.  6.  num.  7.  in  fin.  Which  has  become  a  common  prac- 
tice with  us  among  notaries  in  contracts,  and  such  clause  is 
seldom  omitted,  to  wit,  "  subject  to  constraint  and  execution 
of  all  the  courts  and  judges  of  our  lord,"  which,  however,  since 
the  new  ampliation  of  the  Instructie  of  the  Court  in  the  year 
1644.  art.  6,  is  not  extended  to  the  jurisdiction  of  the  Court  of 
Holland,  unless  this  has  been  specially  mentioned ;  and  from  that 
time  it  has  been  the  practice  to  add  the  words  "  and  especially  the 
Court  of  Holland."  By  which  it  has  also  been  provided  that  the 
sum  between  citizens  of  different  towns  must  exceed  hundred,  and 
of  the  villages  fifty,  guilders ;  and  between  citizens  living  in  the 
six  principal  cities,  under  one  and  the  same  jurisdiction,  the 
matter  must  exceed  300  guilders,  and  in  the  smaller  towns  150; 
of  which  more  fully  infra,  chap.  25.     See  the  nader  Ampliatie 
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art.  5.  6.  Ordonnantie  van  de  Itleine  zahen  anno  1579  art.  2. 
Merul.  frax.  civ.  lib.  4.  tit.  2.  cap.  14.  This  also  seems  to  take 
place  with,  distinctions  in  Friesland,  according  to  the  account 
given  from  the  Landrecht  by  Joan  a  Sande  lib.  1.  tit.  1.  dejin.  3. 

§  3.  Which  submission  (to  the  jurisdiction)  is  also  extfended 
to  the  heir  of  him  who  has  entered  into  such  obligation,  arg. 
I.  44.  D.  ad  Senat.  Trebell.  junct.  I.  59.  D.  de  Reg.  Jur.  See 
Pecc.  van  Besetten,  ch.  4.  n.  10.  ^  ch.  13.  likewise  to  a  woman 
who  is  held  bound  therein  through  the  undertaking  of  her  hus- 
band.    See  Sande,  lib.  1.  tit.  1.  dejin.  3. 

Likewise  if  anyone  has  by  any  bond  submitted  himself  to  the 
jurisdiction  of  the  Court  of  Holland,  and  in  security  of  what 
he  owes  under  such  bond  has  given  sureties  without  again  men- 
tioning the  bond  or  submission,  the  said  sureties  can  as  well 
as  the  principal  debtor,  by  virtue  of  the  said  bond,  be  cited 
before  the  Court  of  Holland,  and  if  the  sureties  should  urge  the 
exception  that  they  must  be  referred  to  their  daily  judge,  the 
said  exception  will  be  rejected.  As  was  understood  in  the  case 
of  Jan  Adriaansz,  tailor  at  the  Hague,  and  Peter  Vos  of  Rotter- 
dam, defendants,  against  Jan  Marcys,  petitioner,  13  Decemb. 
1613.  Parate  Execution,  that  is,  immediate  execution  without 
previous  legal  proceedings  cannot  be  stipulated  among  us.* 
Which  is  a  right  of  the  State  alone  in  collecting  its  revenue  and 
taxes ;  and  by  Resolution  it  has  been  forbidden  anyone  to  assume 
it  by  means  of  an  agreement  or  simple  cession.  See  the  Amster- 
dam Zrd  vol.  of  the  consult.  8f  advys.  pag.  16.  But  in  its  stead 
the  practice  of  willing  condemnation  has  been  introduced,  which 
does  not  differ  much  from  it,  the  manner  of  proceeding  in  which 
is  mentioned  in  its  proper  place  [infra  Chap.  IX.  §  10.] 

§  4.  Jurisdiction  is  founded  tacitly,  whenever  anyone, 
having  been  summoned  before  a  judge  under  whom  he  does  not 
belong,  makes  no  exception  that  he  ought  to  be  referred  to  his 
daily  judge,  but  without  any  objection  pleads  to  the  case  there, 
whereby  he  is  understood  to  have  tacitly  submitted  to  the  juris- 
diction of  that  judge, t  I-  pen.  D.  de  jurisdict.  I.  1.  Cod.  eod.  I.  1. 
Cod.  ubi  de  crimen.  I.  30.  D.  de  judic. 

*  [See  note  to  this  section  in  the  cum.  Cf.  v.  d.  Linden,  Sv>pplemen- 

Appendix. — Te.]  turn  ad  Voet  ad  Pandect.  2.  1.  14. 

+    [But  this  does  not  extend  to  Huberus,   Heed.   Begtsgel.  Bk.  IV. 

matters  pertaining  ad  siatutn  puhli-  ch.  14.  §  24.    Nor  can,  for  instance, 
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§  5.  Jurisdiction  is  also  tacitly  admitted  thtough  reconven- 
tion, that  is  counterclaim  or  counterdemand,  on  tlie  part  as  well 
of  him  who  makes  reclaim  as  of  him  against  whom  it  is  made, 
although  neither  of  them  is  subject  to  the  same  judge;  For  if 
anyone,  being  cited  before  a  judge  under  whom  he  does  not 
belong  and  before  pleading,  in  his  turn  makes  a  claim  in  recon- 
vention he  is  considered  thereby  to  acknowledge  such  judge> 
and  accordingly  he  cannot  object  to  him  quoad  the  claim  in 
convention  where  he  has  himself  made  the  counterclaim  before 
the  same  judge.  And  again  a  plaintiff,  who  has  summoned 
another  before  a  judge  to  whom  they  are  both  subject,*  must 
submit  to  the  jurisdiction  of  that  judge  if  his  adversary  makes 
any  counterclaim  in  reconvention  against  him,  because  we  can- 
not object  to  the  judge  whom  we  have  chosen  for  ourselves. 
I.  11.  §  2.  D.  de  jurisdict.  I.  pen.  ^  auth.  seq.  Cod.  de  sentent.  Sf 
interloc.  OTnn.  jud.  NoTell.  96.  cap.  2.  §  1.  See  Merul.  prcue. 
civ.  lib.  4.  tit.  2.  cap.  14.  num.  4.  Sf  seqq.  Andr.  Gail.  lib.  1. 
observ.  35. 

§  6.  This  counterclaim  or  reconvention  generally  takes  place 
before  litis  contestatio,  that  is  before  or  at  the  same  time  with 
the  defendant's  answer,  which  the  plaintiff  must  admit  although 
he  wishes  to  ■W'ithdraw  the  case,  for  he  cannot  be  allowed  to  do 
this  after  the  making  of  the  said  claim  in  reconvention  and 
answer,  as  has  been  partly  pointed  out  alrciady  in  Chapter  III., 
and  is  more  fully  considered  hereafter  in  Chapter  XVIII.  See 
also  Christin.  vol.  4.  decis.  94.  num.  d.  in  fin.  Berlich.  pract. 
conclus.  pofft.  1.  conclus.  22.  num.  64.  Cancer,  var.  resolut. 
part.  2.  cap.  13.  num.  38.  But,  according  to  the  opinion  of 
some,  reconvention  may  be  made  at  any  time  during  the  suit, 
but  in  such  a  ease  it  cannot  impfede  the  progress  of  the  plaintiff's 
suit,  or  be  placed  on,  the  same  footing  with  it,  otherwise,  if  it  be 
tnade  before  or  at  the  same  time  with  the  answer,  it  will  proceed 
and  be  concluded  alike  with  the  plaintiff's  suit.    See  Merul.  praa;. 

the  mere  tacit  consent  of  the  defen-  *  [The  original  text  has  to  whom 

dant  give  the  Court  jtirisdiction  in  they  are  loth  subject  (heider  onder- 

a  suit  for  divorce  a  vinculo  where,  horigen  Bechtir).    This  is  probaUy  a 

in  the  absence  of  such  consent,  the  misprint.    It  ought  rather  to  be  "  to 

Court  would  have  no  jurisdiction,  whom  thoy  are  both  not  subjett." 

WeaiherUy  vs.  WewtheVley,  Kotze^s  — Tb.] 
Rep.  p".  66.— Tb.] 


404  OF  JURISDICTION  ARISING  FROM  CONTRACT    [Bk.  V. 

civ.  lib.  4.  tit.  43.  cap.  2.  num.  3.  Christin.  vol.  1.  decis.  180. 
num.  6.  ^  ad  leg.  Mechlin,  tit.  1.  art.  24.  sub.  num.  5.  Jacob. 
Cancer,  var.  resolut.  -part.  2.  cap.  13.  num.  14.  Wurmser.  prax. 
tit.  12.  observ.  4. 

§  7.  Such  reconvention  cannot  be  made  after  judgment  given. 
Marant.  prax.  part.  4.  distinct.  6.  nuTn.  39.  Joan  a  Sande, 
lib.  1.  tit.  6.  defin.  2.  Nor,  where  it  has  been  omitted  to  make 
it  in  the  first  instance,  can  reconvention  be  introduced  when  the 
case  is  in  appeal,  as  is  fully  mentioned  by  Marant.  part.  4.  dis- 
tinct. 6.  num.  24.  Guid.  Pap.  decis.  436.  num.  102.  Jacob. 
Cancer,  part.  2.  Var.  resolut.  ca/p.  13.  num.  5.  And  so  it  has 
been  decided  by  the  Court  in  Eriesland,  according  to  the  testi- 
mony of  Jan  van  den  Sande,  lib.  1.  tit.  6.  def.  1. 

§  8.  The  thing  claimed  in  reconvention  must  also  be  of  the 
same  right,  kind,  and  quality  as  the  matter  claimed  in  conven- 
tion :  because  they  are  as  it  were  set  off  and  extinguished  by 
compensation  against  each  other;  which  cannot  take  place  in 
matters  that  are  in  any  way  dissimilar,  I.  ult.  §  1.  Cod.  de  com- 
pensat.  So  that  where  the  acknowledging  one's  signature,  that 
is.  provision  or  namptissement*  has  been  asked  it  cannot  be 
stayed  by  a  claim  in  reconvention,  unless  at  the  same  time  a 
similar  claim  for  provision  can  be  made  and  established. t  See 
Math.  Coler  de  process,  execut.  part.  1.  cap.  3.  nunn.  30;  nor  can 
it  prevent  or  suspend  the  request  for  immediate  maintenance  in 
the  necessaries  of  body  and  life.  arg.  I.  3.  Cod.  de  compensat. 
Surd,  tract,  de  aliment,  tit.  8.  privileg.  53.  nuTn.  5.  6. 

§  9.  Nor  can  reconvention  be  made  against  anyone,  who  sues 
upon  authority  and  for  account  of  another,  for  what  he  may 
personally  be  owing;  as  in  the  case  of  agents,  itiandatories, 
guardians,  and  administrators,  J  I.  2.  §  3.  D.  de  jud.  I.  14.  §  ult. 

*  ^Provision    or    namptissement,  B.   &  Co.,   the  defendant  was  held 

see  ante,  Bk.  IV.  ch.  15.   §  3.  and  competent  to  set-ofi  and  claim  in  re- 

infra.  Bit.  V.  ch.  12.  §  6. — ^Te.]  convention  a  sum  of  money  due  to 

t  [Of.  du  Plessis  vs.  van  Blerk.  him  as  B.  &  Co.  Buch.  1879.  p.  165. 

Buch.  Rep.  1869.  p.  73.  per  BeU,  In  Beukes  vs.  Steyn.  Buoh.  1874.  p. 

C.J. — Tr.]  18.     the  defendant  was  sued  for  a 

J  [Of.   Bohertson   &   Osmond  vs.  debt  due  by  him  individually,  and 

Executrix  of  Ziervogel.  3.  Menz.  354.  the  court  held  that  he  could  not  set- 

Wehmeyer    vs.     Welimeyer.     Buch.  off  in  reconvention  the  amount  of  a 

1875.  p.  126.    Where  plaintiff  sued  promissory  note  owing  by  plaintiff 

B.,  who  traded  under  the  style  of  to  a  third  party,  and  indorsed  in 
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Cod.  de  sentent.  8f  interlocut.  Wurmseri.  prax.  lib.  3.  tit.  12. 
observ.  7.  num.  1.  Andr.  Gail,  de  pace  publica,  cap.  12. 
num.  3.  (a). 


blank  by  such  third  party  to  the 
defendant  without  value  after  it 
became  due,  for  the  purpose  of 
recovery  from  the  plaintiff.  Cf. 
Cawvm  vs.  Landiberg,  1  Searle, 
p.  86.— Tb.] 

(a)  Likewise  reconvention  is  not 
allowed  in  case  of  complaint,  or 
spoliation  quae  momentanea  juris 
•  remedia  reconventionis  moras  non 
admittunt,  nor  in  case  of  inaintenue 
de  dominie,  vid.  Bort.  ohserv.  I.  1. 
t.  10.  or  in  mandament  poenaal  (in- 
junction) by  reason  of  the  prohibi- 
tion by  the  judge ;  nor  in  matters  of 
gyzeling  (civil  imprisonment)  or 
review;  nor  against  the  reconven- 
tion, or  in  criminal  cases  by  reason 
of  injury  sufiered,  for  the  criminal 
proceeding  must  first  be  decided. 
See  Morula,  I.  4.  *.  43.  cap.  4.  &  6. 
Papegay,  vol.  1.  p.  436.  add.  Brunne- 
man  traetatu  de  processu.  p.  2.  cap. 
10.  et  A.  in  Gens.  For.  p.  2.  I.  1.  cap. 
27.  [Cf.  Mostert  vs.  Fuller.  Buck. 
Bep.    1875.     p.    23.      A    criminal 


prosecution  at  the  public  instance 
does  not  bar  the  party  injured  from 
his  civil  action  for  damages,  but  the 
injured  party  cannot  both  prosecute 
criminally  and  sue  civiUy  for  the 
same  injury.  He  must  make  his 
election.  Bussouw  vs.  Sturt,  1  Menz. 
378.  But  see  Van  der  Westhuizen 
vs.  Banibenheim.er,  Buch.  Rep.  1875. 
p.  37. — Te.]  Can  reconvention  be 
made  before  arbitrators  ?  It  is  best  to 
draw  this  distinction,  if  by  the  deed 
of  submission  the  cognizance  in  re- 
convention is  entrusted  to  them,  they 
may  certainly,  as  judges  appointed 
by  agreement,  investigate  and  decide 
the  claim  in  reconvention,  but  if  the 
submission  makes  no  mention  of  the 
reconvention  it  can  upon  no  ground 
be  made  before  them,  unless  the 
party  making  it  desires  to  court  a 
peremptory  exception  declinatoir  by 
his  adversary.  See  further,  infra 
ch.  18.  [Add.  van  der  Linden,  Laws 
of  Holland.  Bk.  III.  pt.  1.  ch.  2. 
§  18.— Tb.] 
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CHAPTEE  IX. 


OF  JURISDICTION  AND  CONSTRAINT  BY  COMMISSION,  AND 
MUTUAL  APPOINTMENT  BY  THE  PARTIES,  AND  HERE- 
UNDER OF  APPOINTED  JUDGES,  JUDGES  BY  SELECTION 
AND  GOOD  MEN,  OTHERWISE  GALLED  BBLDGATED 
JUDGES,  ABBITEBS,  AND  ABBITBATOBS. 


Sect. 

1.  Delegated  Judges. 

2.  Commissioners. 

3.  Judges  by  mutual  election. 

4.  Arbiters  or  selected  judges. 

5.  Arbitrators  or  good  men. 

6.  How    to    distinguish   between 

them,  and  whether  the  clause 
according  to  strictness  of  law, 
or  according  to  law,  reason, 
and  equity  makes  any  differ- 
ence. 


Sect. 
7.  Whether  we  may  appeal  from 
the  award  of  arbitrators. 
Whether  and  when  the  award 
of   arbitrators   may  be  exer 
outed    notwithstanding     ap- 
peal. 
By    and    through    whom    the 
execution  of  a  judgment  must 
take  place. 
10.  Of  submission  to  a  decree  of 
willing  condemnation. 


8. 


g. 


§  1.  They  are  appointed  judges  by  commission  who  are  not 
such  in  their  own  right,  but  are  authorized  to  decide  this  or  that 
particular  case,  as  if  they  had  been  judges  of  right.  I.  1.  §  1.  ^ 
Z.  3.  D.  de  offic.  ejus. 

These  are  of  two  kinds ;  some  obtain  their  authority  and  power 
from  the  Supreme  Government,  in  matters  affecting  the  State 
and  which  cannot  be  entrusted  to  any  certain  judge,  or  where 
objection  is  made  to  try  the  case  by  those  (judges)  under  whose 
cognizance  the  matter  would  otherwise  fall.  Persons  so  autho- 
rized are  called  delegated  judges.  I.  1.  et  tot.  tit.  D.  de  off.  ejus, 
cui  mand.  est  jurisdict.  (a). 

§  2.  Others  again  are  appointed  from  among  the  body  of 
judges  to  hear  and  decide  some  particular  case;  whence  these 
are  generally  called  commissioners,  that  is  persons  clothed  with 
authority.  The  power  of  the  former  must  be  strictly  observed, 
and  is  limited  to  the  precise  terms  of  their  appointment.  I.  1. 

(a)  See  especially  Merula,  Manier  excellent  note  of  de  Haas  thereon, 
van  proced.  I.  1.  t.  6.  c.  2.  and  the      p.  m.  82. 
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§  1.  D.  de  offic.  ejus.  Novell.  82.  cap.  1,  2.  I.  final.  Cod.  uhi  et 
apud  quern  tot.  tit.  Cod.  de  Pedan.  judicib.  whereas  that  of  the 
latter  is  more  extensive,  and  embraces  everything  included  under 
jurisdiction  without  any  limitation.  See  Jul.  Clar.  lib.  5.  § 
final,  quaest.  40.  et  seq.  Marant.  prax.  part.  4.  distinct,  jud  5. 
Andr.  Gail.  I.  1.  obs.  97. 

§  3.  Elected  judges  are  those  to  whom  the  case  is  referred  for 
decision  as  they  may  deem  fit,  with  the  complete  desire  and 
consent  of  the  litigating  parties.  These  are  subdivided  into 
judges  by  choice  or  good  men,  that  is  arbiters  and  arbitrators. 

§  4.  Arbiters  or  judges  so  elected  are  those  who  are  obliged  to 
decide  the  cases  and  disputes  of  the  litigating  parties,  and 
pronounce  an  award  according  to  the  requirements  of  law  and 
custom,  and  the  power  conferred  upon  them  by  the  submission, 
without  departing  from  or  exceeding  the  same.  I.  13.  §  2.  de 
recept.  qui  arbitr.  See  Speculat.  de  arbitratore,  \1.  in  pr.  Two 
persons  are  generally  selected  as  such,  and  power  given  them, 
if  they  cannot  agree,  to  choose  a  third  person  as  umpire.  I.  17. 
§  6.  D.  eod. 

§  5.  Arbitrators  or  good  men,  antiently  called  Kersluiden,  are 
friendly  mediators  who  decide  according  to  the  best  of  their 
knowledge  and  judgment,  without  any  manner  of  legal  process, 
and  satisfy  the  parties  in  an  amicable  manner  without  the  inter- 
vention of  law. 

§  6.  In  order  to  ascertain  whether  anyone  has  been  appointed 
arbiter  or  goodman,  reference  must  be  had  to  the  contents  and 
meaning  of  the  deed  of  submission.  I.  1.  I.  3.  D.  de  recept.  qui 
arbitr.  So  that  it  is  not  to  be  interpreted  by  a  strict  distinction 
between  mere  words,  as  according  to  strictness  of  law,  or  accord- 
ing to  law,  reason,  and  equity,  as  some  seem  to  think;  just  as  if 
anything  can  be  according  to  law,  which  is  not  also  reasonable 
or  equitable ;  or  anything  can  be  reasonable  and  equitable  and  at 
the  same  time  not  in  accordance  with  law;*  but  we  must  judge 
from  the  matter  itself  and  the  manner  of  the  agreement  between 
the  parties  (verblyf).  As  where  a  matter,  which  properly  con- 
sists in  a  law  point,  has  been  referred  to  some  persons  as  judges 

*  [This  is  only  true  in  a  general  or   immoral,    as  is   denoted  by  the 

sense.      There   are   several   matters  maxim     non     omne     quod     licitum 

which  may  be  in  accordance  with  law  honestum  est. — Tb.] 
and  are  yet  considered  inequitable 
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to  decide  what  the  law  is,  in  whatever  words  this  has  been  sub- 
mitted to  them,  the  matter  must  always  be  decided  according  to 
the  law  thereon,  whether  the  point  be  one  of  equity  or  strict 
law.  The  persons  so  appointed  are  elected  judges  of  the  law. 
But  if  the  matter  be  not  directly  one  of  law,  and  not  so  much 
the  law  as  the  dispute  or  difference  between  the  parties  is  re- 
garded, as  in  partition,  division  of  property  and  merchandize, 
where  one  of  two  has  bargained  with  the  other,  and  the  dispute 
between  them  has  been  referred  to  certain  persons  to  decide 
according  to  what  is  reasonable,  then  the  law  is  not  so  much 
taken  into  consideration,  nor  the  exact  price,  but  the  settlement 
of  that  which  the  parties  cannot  agree  on;  and  such  persons  are 
therefore  really  good  men  and  amicable  arbitrators.  Whence 
also  their  award  is  called  the  -finding  of  good  Tnen  (mannen- 
seggen).  See  I.  1.  junct.  I.  pen.  Cod.  de  recept.  arbitr.  I.  ult. 
Cod.  de  contrah.  empt.  I.  24.  D.  locati  1.  76.  et  seq.  D.  pro  socio. 
Which  distinction  is  also  rightly  taken  by  Andr.  Gail.  lib.  1. 
observ.  150.  num.  5.  So  that  in  case  of  doubt  it  must  always  be 
understood  that  the  reference  of  the  matter  was  according  to 
law,  where  the  contrary  does  not  expressly  appear.  The  arbi- 
tratorship  of  good  men  in  matters  not  immediately  of  law  is 
mostly  entered  upon  and  settled  verbally,  and  is  either  uncon- 
ditional, which  is  called  klaa;,  aling,  en  al,  or  (made)  subject  to 
a '  certain  penalty  to  be  incurred  by  the  party  who  does  not 
observe  the  finding  of  the  good  men ;  and  a  submission  in  writing 
is  seldom  effected  except  with  the  view  that  the  matter  shall  be 
decided  in  accordance  with  the  law,  which  is  either  one  of  strict 
law  or  of  equity,  the  one  being  no  less  law  than  the  other,  and 
both  are  distinguished,  each  in  its  own  peculiar  quality  of  right, 
and  clearly  defined  by  the  laws. 

§  7.  The  distinction  between  a  judge  by  election  and  a  good 
man. was  formerly  manifold,  as  may  be  seen  from  Panormitan. 
in  cap.  Quinta  vallis  extr.  de  jure  jur.  num.  8.  et  seq.;  the  prin- 
ciple of  which  was  that  we  could  not  appeal  from  the  decision  of 
elected  judges,  but  had  to  comply  therewith  whether  the.  same 
were  right  or  wrong ;  but  from  the  finding  of  good  men  an  appeal 
was  allowed.  See  Sande,  lib.  1.  tit.  14.  def.  1.  Christin.  vol.  1. 
decis.  142.  num.  2.  3.  But  at  the  present  day,  we  may  without 
distinction  appeal  from  the  decision  both  of  judges  by  election 
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and  good  men,  wMci.  is  called  Reduction.  Sande,  Uh.  1.  tit.  14. 
dejin.  1.  Whicli  Reduction,  if  commenced  within  ten  days,  has 
the  force  of  appeal,  and  suspension  within  the  year  of  ReforTna- 
tion,  and  simple  appeal  without  suspension.  Merul.  prax.  civ. 
lib.  4.  tit.  5.  cay.  1.  nujn.  3.  4.  Christin.  vol.  2.  decis.  142.  in 
fin.  After  the  year,  or  if  waiver  of  appeal  or  rediiction  has  been 
made  under  a  penalty,  the  same  is  not  allowed,  except  by  way 
of  relief  and  restitution.* 

§  8.  Some  are  of  opinion  that  reduction  has  not  the  force  of 
appeal  and  suspension  in  such  a  way  that  thereby  the  execution 
of  the  sentence  of  judges  by  election  should  be  stayed.  This  is 
the  view  of  Salicetus,  ad  I.  1.  Cod.  Quando  provoc.  non  licet. 
Menoch.  de  arbitr.  Jud.  lib.  1.  QuMCst.  80.  num.  20.  Leoninus, 
consil.  76.  num.  5.  But  Baldus.  ad  I.  40.  §  1.  D.  de  pact. 
Panormitan.  in  capit.  Quintavall.  col.  23.  versic.  sed  hie  annecto 
extra  de  jure  Jurando.  Maranta,  tit.  de  appellationibus .  num. 
122.  are  of  a  different  opinion,  to  wit,  that  Reduction  has  also 
the  force  of  appeal  by  staying  the  execution.  Boer,  decis.  Bur- 
digal.  284.  nuTn.  24.  Anton  Faber.  Cod.  lib.  2.  tit.  de  arbitr. 
defin.  8.  Christin.  vol.  2.  decis.  143.  num.  8.  9.  Sande,  lib.  1. 
tit.  14.  defin.  4,  And  such  is  the  practice  among  us,  except 
where  upon  a  certain  penalty  waiver  of  appeal  and  reduction  has 
been  made,  in  which  case,  although  appeal  is  allowed  by  way  of 
relief,  the  execution  of  the  decision  and  award  will  nevertheless 
proceed  and  be  effected  under  security  of  restitution,  if  after- 
wards it  be  otherwise  decided,  Nader  Ampliatie  van  de  In- 
structie  of  the  year  1644,  art.  20.  The  penalty  stipulated  in  the 
submission  is  not  considered  forfeited  until  the  award  in  reduc- 
tion is  confirmed  by  the  judgment  in  the  last  resort.  Coren. 
observ.  rer.  jud.  13. 

§  9.  And  no  awards  may  be  put  in  execution  unless  a  judg- 
ment has  first  been  pronounced  thereupon,  for  judges  who  are 
selected  by  the  parties  have  of  themselves  no  jurisdiction  or  legal 
constraint,  and  consequently  their  award  must  be  confirmed  by  a 
judgment  of  the  daily  judge  in  order  that  execution  may  be 
taken  but  thereon.     I.  15.  D.  de  re-  judicat.     See  Andr.  Gail. 

*  [See  further  with  reference  to  ch.  26.  Wassenaar,  Jud.  pract.  vol. 
arbitration  and  reduction,  Voet,  4.  8.  1.  ch.  26  ;  Kersteman.  Begts.  W.  Bk. 
Van  der  Linden,  Jud.  pract.  hk.  2.      407.  ^.— Tb.] 
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lib.  1.  observ.  1.  num.  53.  Wherefore,  in  order  that  the  submis- 
sion may  be  the  more  effectual,  the  parties  among  us  mutually 
give  in  the  said  submission  an  irrevocable  power  and  authority 
to  have  the  decision  of  the  judges  selected  by  the  parties  referred 
to  the  Supreme  Court;  whereupon  the  decision  is  sent  under 
sealed  cover  to  the  Supreme  Court  and  judgment  pronounced 
thereon,  and  then  no  appeal  or  reduction  takes  place,  not  even  by 
way  of  revision,  because  the  party  has  judgment  given  against 
him  upon  his  own  submission  and  with  his  consent,  against 
which  he  cannot  be  relieved,  as  will  be  pointed  out  more  fully 
hereafter  in  Ch.  XXV.  §  4. 

§  10.  These  awards  are  transmitted  to  the  Court  sealed  up, 
and  kept  as  secret  as  possible  before  the  judgment.  For  anyone 
having  entered  into  a  deed  of  submission  consenting  that  the 
Supreme  Court  should  pronounce  judgment,  and  thinking  that 
the  award  would  be  to  his  prejudice,  may  always  apply  to  the 
Court  before  judgment  has  been  given,  and  show  that  he  is 
informed  that  through  certain  expressions  of  the  arbitrators  or 
otherwise  it  was  resolved  to  pronounce  an  award  against  him, 
and  request  mandament  of  relief,  that  is,  restitution  against  the 
submission  and  the  power  granted  by  him  to  submit  to  the 
judgment  of  the  Court  thereon,  upon  an  undertaking  signed  by 
him  to  satisfy  the  award  under  proper  security. 

Before  what  judge  we  must  appear  in  reduction  against  an 
award  is  somewhat  doubtful.  The  most  certain  and  general 
opinion,  according  to  the  testimony  of  Christinaeus,  vol. -2.  decis. 
142.  num.  4.  is,  that  we  should  not  pass  over  the  daily  judge 
(that  is,  that  judge  who  would  have  tried  the  case,  had  it  not 
been  referred  to  arbitration).  However,  among  us,  in  order  to 
curtail  the  multiplicity  of  legal  proceedings,  the  awards  of 
arbitrators  are  directly  admitted  in  appeal  by  the  Court  of 
Holland.  Merul.  praa;.  civ.  lib.  4.  tit.  5.  cap.  1.  nu7n.  2.  as  is 
also  the  practice  in  Friesland  and  France.  Sande.  lib.  1.  tit.  14. 
def.  2.     Monarc.  ad  I.  32.  §  5.  D.  de  recept.  qui  arbitr.  (b). 

(b)  Upon   this   subject   attention  Boel.     in    notis.    ihiq.    ciiat.    add. 

may  also  be  bestowed  to  what  is  men-  Merul.     pag.      m.     235.      and     A. 

tioned  by  the   Counsellor  Loenius,  Lybrechts,  B.   V.  pt.  2.  cap.  12. 
decis.  et  ohservat.  cas.  19.  and  Mr. 
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CHAPTER  X. 


OF  JURISDICTION  BY  REASON  OF  THE  NATURE  OF  THE 
THING,   INDEPENDENTLY  OF  THE  PERSON. 


Sect. 

1.  Of   Jurisdiction  over   property 

arrested  by  another,  at  tKe 
place  where  he  finds  it. 

2.  Whether    and    when    any    one 

must  appear  before  another 
judge,  on  account  of  warranty. 

3.  Before    what    judge    we    must 

appear  in  matters  of  the  pos- 
session of  an  inheritance, 
framing  an  account  and  in- 
ventory, &c. 

4.  Before    whom    guardians    and 

administrators  must  appear 
in  matters  of  their  accounts. 


Sect. 

5.  Before    which    judge    several 

codehitores  in  the  same  case 
must  be  cited. 

6.  Of    matters    relating    to    the 

public  revenue,  before  whom 
to  be  decided. 

7.  Of    ecclesiastical   or   spiritual 

matters,  how  these  were  for- 
merly, and  are  now  decided 
among  us. 

8.  Church  Ordinance  of  the  year 

1591. 

9.  Feudal  matters,  where  and  by 

whom  decided. 


With  reS'pect  to  property,  about  wliicli  a  dispute  arises,  we 
may  in  several  ways  become  subject  to  tbe  jurisdiction  and  legal 
constraint  of  a  judge. 

§  1.  Firstly,  for  instance,  tbat  everyone  may  follow  up  and 
claim  his  property  everywhere  and  before  that  judge  under  whom 
he  finds  it.  I.  3.  7.  C.  ubi  in  rem  act.  See  Merul.  frax.  civ. 
lib.  2.  tit.  1.  cap.  2. 

§  2.  In  the  next  place  a  vendor,  who  has  promised,  or  is 
otherwise  liable  to  guarantee,  must  free  and  warrant  the  pro- 
perty sold,  and  come  and  answer  before  the  judge  of  the 
purchaser  or  elsewhere  where  he  is  cited,  for  any  claim  advanced 
by  a  third  party  against  the  purchaser  with  respect  thereto.  Z.  1. 
C.  ubi  in  revj,  act.  See  Andr.  Gail.  lib.  1.  observ.  37.  num.  1. 
Which  must  be  understood  in  this  way,  whenever  he  is  liable 
under  the  warranty  and  will  not  or  can  not  deny  it;  but  if  he 
desires  to  deny  or  dispute  the  warranty  itself,  he  may  make  the 
objection  that  he  must  be  referred  to  his  daily  judge,  to  whom 
appertains  the  cognizance  whether  he  is  liable  on  the  warranty 
or  not.     arg.  I.  ult.  Cod.  ubi  in  rem  act.  I.  2.  Cod.  de  jurisdict. 
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See  Joan  a  Sande,  lib.  1.  tit.  1.  def.  5.  Whicli  is  adopted 
among  us,  with  this  distinction,  that  the  vendor  having  been 
cited  before  the  Court  of  Holland,  and  therefore  before  a 
superior  judge,  in  a  matter  of  warranty  must  be  tried  there 
without  being  able  to  advance  the  above  objection,  according 
to  art.  115.  Sr  117.  of  the  Instructie  of  the  Court  af  Holland. 
But  if  he  has  been  cited  before  an  inferior  judge,  in  a  matter  of 
guaranty  or  warranty,  and  is  desirous  of  disputing  the  warranty, 
he  may  propound  the  exception  of  renvoy,  that  is,  a  defence  that 
he  must  be  referred  to  his  daily  judge;  according  to  the  testi- 
mony of  Groeneweg.  ad  I.  ult.  Cod.  uhi  in  rern  act.  Conse- 
quently, in  order  to  prevent  this,  it  is  safest  for  the  purchaser 
not  to  sue  his  vendor,  who  is  liable  in  warranty,  to  accept  the 
said  warranty,  but  simply  to  give  him  legal  notice  that  such  a 
claim  has  been  made  against  the  property,  coupled  with  a  request 
that  he  will  come  and  answer  for  it  and  take  the  case  upon  him- 
self, or  that  in  default  thereof,  if  the  purchaser  has  judgment 
against  him,  he  will  come  down  on  the  vendor  for  the  damage 
and  costs,  for  which  damage  and  costs  the  vendor  is  liable  and 
cannot  escape  therefrom,  where,  being  bound  by  a  warranty,  he 
has  after  notice  given  continued  in' default,  tot.  tit.  D.  et  Cod. 
de  evict.    See  Sande,  lib.  1.  tit.  1.  defin.  5.  in  fin.  (a). 

§  3.  Thirdly,  matters  concerning  the  possession  of  an  inherit- 
ance, making  and  delivering  an  account,  and  inventory,  that  is 
an  account  of  the  estate,  must  be  decided  at  the  place  and  before 
the  judge  where  the  house  of  the  deceased  is  situate,  tot.  tit. 
Cod.  ubi  de  heredit.  affatur. 

§  4.  And  all  guardians  and  administrators  must,  with  refer- 
ence to  their  administration,  be  cited  before  the  judge  of  the 

(a)  Vid.     Merulae     Manier    van  Hoven  van  Justitie  in  Holland  tit.  7. 

proced.  p.  m.  414.  et  seq.  et  tbiq.  in  et  8.  and  Boey  in  verho  guarand.    In 

not.  citat.     The  distinction  between  both    cases,    however,    according   to 

guaranty  and  indemnity  is  generally  the  better  opinion,  iryterveniion  takes 

made    as    follows.      In    case    of    a  place,  so  that  the  original  defendant 

guaranty  intervention  takes  place  as  is  not  thereby  released  from  the  suit, 

a  matter  of  course,  and  the  principal  but  is  bound  in  case  of  condemna- 

case  is  stayed.      Guaranty  is  more-  tion,    as  well   as  the   defendant  in 

over  real  and  relates  to  immoveable  guaranty,  to  satisfy  the  judgment, 

property;  the  contrary  of  all  which  Ordon.  Alh.  p.  77.     [Al'h.=Alhier, 

takes  place  in  regres  or  indemnity,  i.e.,  at  Amsterdam. — ^Tr.] 
See  the  Man.  van  procederen  voor  de 
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place  where  the  house  of  the  deceased  is  situate,  and  under  whose 
jurisdiction  they  have  taken  upon  themselves  the  guardianship 
and  administration,  and  before  whom  they  must  account, 
although  the  property  may  be  situated  elsewhere  or  the 
administration  be  carried  on  in  some  other  place,  tot.  tit.  Cod^ 
uhi  de  ratiociniis,  junct.  I.  45.  D.  de  judic.  in  fin.  frinci-p. 
I.  19.  §  1.  I.  36.  §  1.  D.  eod.  I.  54.  §  1.  D.  de  frocurat.  Christin. 
vol.  2.  decis.  166.  num.  7.  Zyp.  notit.  Jur.  Belg.  tit.  de  Juris- 
diet.  vers,  sed  Sf  lAvtela.  Who,  if  they  are  summoned  before 
their  daily  judge  in  such  matters,  may  make  the  exception  of 
r envoy,  that  is  objection  that  they  niust  be  referred  (to  another 
judge)  and  yet  they  are  held  liable  before  their  daily  judge 
therein,  but  cannot  be  condemned  by  him  any  further  than  that 
they  are  to  submit  their  adfeounts  before  the  judge  of  the  domi- 
cile of  the  deceased,  under  whom  they  have  accepted  the 
guardianship  and  administration,  arg.  I.  ult.  Cod.  uhi  in  rem. 
actio.  I.  2.  Cod.  de  jurisdict. 

§  5.  So,  likewise,  in  order  that  the  same  case  should  not 
be  split  up  and  be  decided  by  different  judges,  by  some  in  one 
way  and  by  others  in  another,  several  debtors  in  the  same  case 
may  at  once  be  summoned  before  a  common  superior  judge,  or- 
otherwise  before  the  judge  within  whose  jurisdiction  the  pro- 
perty, which  concerns  them  all,  is  situate,  or  where  the  matter  is. 
of  its  own  nature  to  be  tried;  as  in  matters  of  inheritance, 
division  of  estate,  guardianship  and  the  like,  which  may  be 
decided  at  the  place  or  otherwise  at  once  before  a  superior 
tribunal.  I.  1.  I.  2.  D.  de  quib.  reb.  ad  eundem  judicem,.  I.  10. 
Cod.  de  jud.  I.  11.  D.  de  Jurisdict.  Merul.  prax.  civ.  lib.  4.. 
tit.  40.  cap.  3.  num.  16.     Andr.  Grail,  lib.  1.  observ.  32. 

§  6.  With  respect  to  the  thing  independently  of  the  person,, 
all  matters  concerning  the  public  revenue  must  be  decided  in 
the  first  instance  before  the  local  commissioners  (Schepenen 
Commissarissen)  who  are  appointed  as  judges  between  the 
farmers  of  the  revenue  and  the  public  in  all  matters  of 
smuggling,  each  within  his  town  and  the  villages  included 
within  the  said  farming  contracts.  See  hereon  art.  17.  ^  18. 
van  de  generaale  ordonn.  des  Gem^en  lands  imposten. 

§  7.  For  a  similar  reason  all  ecclesiastical  and  spiritual 
matters  come  under  the  cognizance  of  the  ecclesiastical  court,. 
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and  were  of  different  kinds.  Some  consisted  alone  of  matters  of 
belief  and  ordination;  some  were  concerned  with,  the  appoint- 
ment of  church  oiScers  and  the  service  of  the  church;  some, 
which  were  called  ecclesiastical  and  spiritual;  as,  for  Instance, 
church  censure  and  discipline,  and  disputes  between  ecclesi- 
astical persons  and  concerning  church  property.  Others  again 
were  of  a  mixed  kind  and  came  partly  under  temporal  and 
partly  under  spiritual  jurisdiction;  as  for  instance  matrimonial 
causes,  oaths,  divorce,  adultery  and  the  like.  All  of  which,  each 
in  its  kind,  used  to  be  under  the  cognizance  of  the  ecclesiastical 
tribunal,  and  according  to  papal  institutions,  and,  in  places 
where  the  Romish  faith  prevails,  is  still  in  particular  decided  by 
■the  ecclesiastics.  Where  and  how  this  is  observed  may  be 
gathered  from  Andr.  Gail.  lib.  1.  obfervat.  37.  Georg.  Tholosan. 
Syntagm.  Jur.  lib.  47.  cap.  21.  nuTn.  26.  This  court  was  alto- 
gether abolished  by  us  with  the  Reformation,  and  no  separate 
Court  or  jurisdiction  of  any  legal  matters  of  whatsoever  kind  left 
to  the  officers  and  rulers  of  the  Church,  which  matters  are  all 
without  distinction  decided  by  the  ordinary  judge.  The  manage- 
ment and  service  of  the  church  are  alone  left  remaining  to  the 
rulers  of  the  ohurch ;  as  for  instance  the  appointment  of  church- 
officers,  settlement  of  church  practice  and  whatever  appertains 
to  the  office  of  clergyman;  and  further  they  have  the  right  of 
refusing  the  communion  of  the  church  to  its  members,  who  lead 
an  open  and  manifestly  bad  and  disgraceful  life.  In  order  to 
carry  all  this  into  effect  the  brethren  of  the  church  do  not  alone 
take  cognizance  thereof,  but  the  magistrates  of  the  place  or 
their  duly  authorized  deputies  are  added  to  them. 

§  8.  And  the  manner  of  proceeding  in  all  these  matters  (as 
well  in  the  election  of  church-officers  as  in  the  holditig'  of  church 
councils,  classis,  and  synod,  the  ecclesiastical  ban  and  excom- 
munication and  other  cognate  matters)  was  placed  on  a  settled 
foundation  under  the  name  of  Church  Ordinance,  in  the  year 
1591,  by  some  members  of  the  Supreme  and  Provincial  courts 
and  others  commissioned  thereto  by  the  States  of  Holland,  in 
order  to  maintain  and  promote  the  Reformed  Faith  in  these 
countries.  But  this  (Ordinance)  having  been  handed  in  to  My 
Lords  the  States,  and  sent  to  the  nobility  and  councils  of  the 
towns,  and  having  been  several  times  revised  did  not  at  first  pro- 
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gress  satisfactorily,  because  many  towns  were  of  opinion  that  too 
much  authority  was  thereby  conferred  upon  ecclesiastical  per- 
sons; until  eventually  in  the  months  of  July  and  August  of  the 
year  1612  the  States  of  Holland  further  resolved,  by  way  of 
provision,  and  until  it  shall  have  been  otherwise  ordained  by  the 
towns,  manors,  and  villages  of  Holland  and  West  Friesland, 
where  such  may  be  desired  and  thought  necessary,  that  the  said 
Ordinance  should  be  observed  and  maintained.  From  which 
time  the  same  has  everywhere  been  mostly  followed  and  observed, 
and  is  still  referred  to  in  doubtful  points,  upon  which  the 
Government  and  the  Council  of  the  Church  do  not  agree.  The 
chief  articles  of  this  ordinance  dealing  with  the  matters  already 
mentioned  are  as  follow. 


Election  of  Ministers  within  the  towns. 

Art.  1. — Whenever  in  the  towns  any  minister  of  God's  word 
shall  be  wanting,  the  Burgomasters  and  Rulers  of  such  town 
shall  commission  four  persons  whom  they  deem  fittest  for  the 
purpose.  And  the  said  Burgomasters  and  Rulers  shall  require 
the  ministers  of  God's  word,  and  the  elders  of  the  churches 
in  the  said  town,  likewise  to  commission  four  persons  from 
among  their  number,  who  together  after  prayer  and  inquiry 
made  by  them  shall  proceed  to  the  election  of  such  person  or 
persons  as  they  shall  deem  fit  and  competent  for  the  said  oifice. 
And  thereupon  they  shall  refer  their  election  to  the  college  of 
the  Burgomasters  and  Rulers  aforesaid.  And  if  they  approve 
the  said  election  the  persons  so  elected  shall  be  examined  in  the 
manner  herein  after  following,  and  if  he  be  found  fit  and  suffi- 
ciently endowed  by  God,  he  shall  be  proposed  to  the  congrega- 
tion and  the  church.  And  if  within  fourteen  days  no  one  comes 
forward  to  advance  any  reason  against  him,  why  he  should  not 
be  accepted,  he  shall  be  admitted  to  the  said  service  with  laying 
on  of  hands,  or  otherwise  according  to  the  practice  of  each  church 
and  entrusted  with  the  exercise  of  the  said  office.  But  if  the 
Burgomasters  and  Rulers  aforesaid  declare  that  they  are  not 
satisfied  with  the  said  election,  the  commissioners  aforesaid 
shall  proceed  with  a  new  election  of  some  one  else  and  in  manner 
aforesaid. 
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Election  of  Ministers  in  the  Country. 

Art.  2. — If  in  the  villages  any  Minister  of  the  "Word  shall 
he  required,  the  chief  officer  together  with  the  Schout  and  the 
Court  therein  shall  commission  four  persons  of  the  parish  whom 
they  may  deem  the  fittest  for  the  purpose,  who,  together  with 
three  members  of  the  classis  of  that  district  and  an  elder  of  the 
church,  or  if  there  be  no  elders,  with  a  fourth  member  of  the 
aforesaid  classis,  shall  proceed  to  the  election  of  a  competent 
minister  and  cause  him  to  be  properly  examined,  and  thereupon 
introduce  him  to  the  congregation  in  the  church  in  order  that 
the  elected  minister  may  be  admitted  and  placed  in  office  in  the 
manner  in  the  preceding  section  mentioned.  And  with  respect 
to  the  parishes  and  churches  whereof  particular  lords  or  barons 
have  the  right  of  patronage  and  are  in  actual  exercise  thereof, 
the  said  lords  or  barons  shall  commission  four  persons  out  of 
their  lordships  or  manors  whom  they  consider  the  most  fit,  who 
together  with  three  members  of  the  classis  of  that  quarter  and 
an  elder  of  the  church,  or  if  there  be  no  elder  with  a  fourth 
member  of  the  classis  shall  proceed  to  the  election  of  a  competent 
minister.  And  this  having  been  done  they  shall  present  him  to 
the  lord  or  baron  aforesaid;  and  if  the  election  meets  with  his 
approval,  he  shall  be  examined,  introduced  to  the  congregation 
and  placed  in  the  service  of  the  church  as  aforesaid.  But,  if  he 
declares  that  the  said  election  does  not  meet  with  his  approval, 
the  said  commissioners  shall  in  manner  as  aforesaid  proceed  with 
a  new  election  of  someone  else.  And  every  classis  shall  annually 
depute  four  ministers  from  among  their  number  who,  if  it  should 
be  necessary,  shall  take  part  in  the  said  election,  so  that  the  elec- 
tion shall  not  be  delayed  through  absence  of  one  of  the  said 
commissioners  being  previously  required  thereunto.  Which 
requisition  shall  be  made  by  the  chief  officer,  or  the  lord  or  baron 
within  the  period  of  two  months  after  the  church  has  become 
unprovided  with  a  minister. 

Of  the  holding  of  meetings  of  the  consistory,  classis,  and 
provincial  Synod. 

Art.  28. — That  from  henceforth  in  the  countries  of  Holland 
and  West  Friesland  a  threefold  church  meeting  shall  be  held 
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to  wit :  the  consistory  of  each  place,  the  classical  meeting  of 
each  quarter,  and  the  Provincial  Synod  of  the  said  countries. 
And  that  in  the  said  meetings  none  other  than  church  matters 
shall  be  discussed  in  clerical  form,  provided  that  in  a  superior 
meeting  nothing  shall  be  discussed  except  that  which  was  not 
disposed  of  at  an  inferior  meeting,  or  which  appertains  in 
general  to  the  churches  in  superior  meeting. 


Of  the  Consistory. 

Art.  29. — That  the  said  consistory  shall  be  held  once  a  week 
by  the  minister,  or  ministers,  together  with  the  elder  of  each 
church;  provided  that  in  a  place  where  the  .elders  are  few  in 
number,  the  deacons  shall  be  added  thereto.  That  also  the 
Magistrate  or  Rulers  of  a  town  or  village  respectively  shall  be 
at  liberty  to  add  one  of  their  number  (whom  they  deem  best 
fitted  for  the  purpose)  in  order  to  superintend  everything  and 
to  assist  with  advice  (if  need  be)  and  that  the  proceedings 
shall  be  so  concluded  that  all  matters  of  the  church  be  regulated 
in  good  order  with  the  best  edification  and  that  all  unpleasant- 
nesses which  have  arisen  or  may  arise  in  the  congregation  may 
be  removed  and  prevented. 


Of  the  meeting  of  the  classis. 

Art.  30. — That  in  every  quarter,  as  the  same  is  divided  at 
present,  a  meeting  of  the  classis  shall  be  held  at  the  proper 
place  four  times  a  year,  which  shall  be  attended  by  the  Magis- 
trates of  the  town  where  the  same  is  held,  for  the  purpose  as 
aforesaid,  who  may  commission  anyone  whom  they  deem  the 
best  suited  thereto.  And  it  shall  consist  at  least  of  one  minister 
and  an  elder  for  every  church  in  the  towns,  together  with  the 
ministers  of  the  villages  in  the  quarter,  and  diligently  inquire 
into  the  life  and  doctrine  of  every  minister,  whether  he  is  exer- 
cising both  for  the  promotion  of  the  church's  service,  and  take 
good  care  to  prevent  all  scandal  abuse  and  division  in  the 
church,  and  to  inquire  whether  the  ministers  (especially  in  the 
country)   faithfully  execute  their  ofiBce. 

E.D.L. — II.  27 
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Of  the  Provincial  Synod. 

Art.  31. — That  further  every  year  upon  the  second  Wednes- 
day after  Whitsuntide,  a  Provincial  Synod  of  all  the  churches  of 
Holland  and  West  Friesland  shall  be  held  at  the  Hague;  in 
which  shall  meet  and  vote  Doctors  of  Divinity  of  the  University 
of  Leyden,  together  with  two  ministers  and  one  elder  to  be 
commissioned  for  the  purpose  by  each  classis,  who  shall  meet 
on  the  day  and  at  the  place  aforesaid  without  it  being  necessary 
to  issue  any  special  notice  for  the  purpose,  and  that  therein 
shall  be  discussed  everything  which  may  be  found  to  promote 
good  union  in  the  church,  edification  of  the  congregations  and 
the  removal  of  impediments  to  the  teaching  of  the  Gospel  under 
the  superintendence  and  in  the  presence  of  all  such  deputed 
persons,  as  we  shall  commission  out  of  the  college  of  Judges  or 
otherwise  in  order  to  assist  and  see  that  everything  is  transacted 
in  good  order. 

Art.  33. — If  anyone  wishes  to  maintain  that  he  has  been 
wronged  by  the  action  of  the  inferior  meeting,  he  shall  have 
an  appeal  to  the  superior  meeting.  And  whatever  has  been 
decided  by  the  Provincial  Synod  concerning  church  matters  shall 
be  held  decisive  and  binding,  so  long  as  the  same  shall  not  be 
altered  in  a  like  or  national  assembly. 

Of  Church  Censure. 

Art.  4. — In  otder  that  the  censures  of  the  church  (whereby 
anyone  is  not  however  considered  to  be  exempt  from  the  punish- 
ment of  the  political  laws)  may  be  exercised  in  good  order  in  the 
country  of  Holland  and  West  Friesland,  it  has  been  enacted 
that  whenever  anyone  shall  have  sinned  against  purity  of  doc- 
trine, or  rectitude  of  life,  and  the  sin  is  secret  and  has  given  no 
public  offence,  then  the  rule  prescribed  by  Christ,  Matth.  18, 
shall  be  observed,  so  that,  if  the  sinner,  having  been  admonished 
separately  or  in  the  presence  of  two  or  three  witnesses,  repents, 
the  same  shall  not  be  brought  before  the  consistory.  But  if, 
after  having  been  adraonished  by  two  or  three,  he  pays  no  heed 
thereto,  or  has;  otherwise  publicly  sinned  or  offended,  the  same 
shall  be  reported  to  the  consistory,  and  in  so  far  as  he  shall 
obstinately  disregard  the  reproof  of  the  consistory  and  refuse  to 
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express  his  sorrow  before  the  consistory,  he  shall  be  excluded 
from  the  Holy  Communion.  And  if  he,  having  been  thus 
excluded  after  several  admonitions,  still  refuses  to  make  any 
declaration  of  repentance,  the  members  of  the  consistory  shall 
report  the  same  to  the  magistrate,  that  is,  the  Burgomasters  and 
Schepenen  in  the  towns,  or  the  chief  oflBcer  with  his  men  or 
judges  in  the  country,  and  with  their  consent  proceed  to  the 
extreme  remedy,  to  wit,  public  excommunication  by  name.  But 
if  any  of  the  magistrates  have  any  objection  to  the  said  excom- 
munication, and  the  members  of  the  consistory  notwithstanding 
deem  it  necessary  in  the  interest  of  the  church  that  the  same 
should  proceed,  the  matter  shall  be  brought  before  the  first 
ensuing  meeting  of  the  Provincial  Synod,  in  order  to  be  then 
and  there  determined  and  settled  by  equal  vote  of  the  members 
of  the  Synod  and  such  deputies  as  we  may  be  pleased  to  add  to 
the  number.  In  the  year  1660  there  existed  great  division  in 
the  church  at  Utrecht  between  the  Government  and  the  eccle- 
siastics, who  endeavoured  entirely  to  exclude  the  Government 
from  the  meetings  of  the  church,  but  they  were  obliged  to  admit 
them  or  their  deputies  under  article  37  of  the  National  Synod 
of  Dordregt  of  the  years  1618  and  1619,  as  may  be  seen  in  full 
in  Aitzema's  account  of  Staat  en  Oorlog.  chap.  IX.  pag.  1041. 
et  seq. 

§  9.  Lastly,  jurisdiction  of  a  judge  is  founded  by  reference  to 
the  nature  of  the  thing,  in  all  feudal  property,  of  which  what  is 
held  of  the  country  of  Holland  itself  in  fee,  in  matters  in  any 
way  affecting  the  fee,  must,  according  to  the  new  Instructie  of 
the  feudal  Court  of  Holland  7  April  1661,  be  decided  in  par- 
ticular in  the  first  instance  before  the  Stadholder,  the  President 
and  Hollander  members  of  the  Court  of  Holland,  who  are  all 
vassals;  and  sub-fiefs  which  shall  first  be  decided  upon  by  the 
lord  and  his  vassals,  shall  be  brought  in  appeal  before  the  said 
feudal  Court  and  determined  therein,  according  to  arts.  1,2  8f  b 
of  the  same  Instructie. 

We  have  said  in  any  way  affecting  the  fee;  because  all  other 
ordinary  matters  not  relating  to  the  fee,  as  for  instance  urban, 
real,  and  rural  servitudes,  and  the  like,  which  have  nothing  in 
common  with  feudal  law,  must  be  decided  by  the  daily  judge, 
according  to  the  exception  in  the  3rd  article  of  the  said  In- 
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structie,  upon  which  see  also  Fred.  Sand,  de  feud.  Geldriae 
tract.  3.  cap.  1.  §  2.  Gudelin.  de  jure  feudali  part.  6.  cap.  1. 
Christin.  vol.  6.  decis.  81. 

We  may  also  add  hereto  matters  of  war,  which  are  settled  by 
the  council  of  war  and  of  the  country,  and  also  maritime  matters, 
occurring  at  sea  and  on  the  waters,  which  must  be  settled  by  the 
admiralty,  that  is  judges  vested  with  the  administration  of 
matters  of  the  sea.  Likewise  also  of  the  waste  lands  and  the 
chase,  which  are  settled  by  the  woodreeve  and  master  com- 
panions; and  of  the  dikes,  sluices  and  waters  which  are  settled 
by  the  Dikereeve  and  Heemraden;  of  each  of  which  in  particu- 
lar (a). 

(a)  In  explanation  of  this  chapter  by  Mr.   J.   van  der  Linden  in  the 

the  reader  is  referred  to  the  intro-  year    1781    and    published    at    the 

duetion  to  the  short  sketch  of  the  Hague  by  J.  Mensert.    [Cf.  Van  der 

form  of  procedure  observed  in  the  Linden.  Jud.  Tract,  bfc.  1.  ch.  1.  §  3. 

Courts  of  Justice  in  Holland,  edited  — Tb.] 
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CHAPTEE  XI. 


OF   JURISDICTION   ARISING   FROM    THE   PRIVILEGE   OF 

THE  JUDGE. 


Sect. 


1.  Jurisdiction  from  the  privilege 

of  the  Judge.    Its  effect. 

2.  The  Feudal  Court. 

3.  Of  the  jurisdiction  of  the  Uni- 

versity, of   Leyden,    whether 


Sect. 


we  may  withdraw  from  it  by 
prorogation  or  otherwise. 

Of  the  Jurisdiction  of  the  Pro- 
vincial Court  and  to  what 
cases  it  extends. 

Of  the  Jurisdiction  of  the 
Supreme  Court. 


§  1.  The  jurisdiction  arising  from  the  privilege  of  the  judge 
is  that  which  is  given  to  the  judge,  because  certain  persons  and 
things  there  cannot  be  adjudicated  upon  by  any  other  judge. 

§  2.  Such  a  privilege  is  enjoyed  by  the  feudal  Court,  of  which 
we  have  treated  in  the  preceding  chapter,  §  9. 

§  3.  Some  were  of  opinion  that  the  judges  of  the  University 
at  Leyden  had  also  a  similar  right,  so  that  the  students  could 
not  withdraw  themselves  from  the  Court  of  the  University,  arg. 
I.  20.  D.  de  offic.  praesid.  I.  18.  D.  de  jur.  I.  7.  D.  de  postu- 
lando. 

But  on  further  consideration  of  the  matter,  it  was  seen  that 
the  said  privilege  has  no  other  foundation  than  the  advantage  of 
the  students,  who  have  according  to  law  their  election  whether 
or  not  they  shall  be  tried  before  their  masters,"  under  whom  they 
belong,  auth.  habita.  Cod.  ne  filius  pro  patre.  So  that  they 
may  indeed  subject  themselves  to  another  judge  and  renounce 
their  privilege.  As  is  also  among  others  expressed  by  the  States 
of  Holland  in  the  last  Interpretation  of  art.  39.  of  the  Statutes 
of  the  University,  "  that  the  students  thereof,  being  of  age,  may 
by  contract  place  themselves  under  the  Jurisdiction  of  another 
Judge  within  the  Province  of  Holland,  and  renounce  the  Juris- 
diction of  the  University." 

§  4.  Other  privileges,  which  are  given  as  well  in  favour  of 
the  litigating  parties,  as  of  the  judges,  are  likewise  left  to  the 
choice  of  the  parties,  whether  they  will  avail  themselves  thereof 
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or  not.  Such  are  principally  the  privileges  of  Hhe  Court  and 
Supreme  Court  in  Holland.  The  privileges  concerning  the 
jurisdiction  of  the  Court  are  the  following. 

1st.  That  under  the  cognizance  of  the  said  Court  come  all 
matters  concerning  the  rights,  dignity,  freedom,  manors,  and 
domains  of  the  country.  Instruct,  art.  1.  §  1.  Bald,  ad  I.  51. 
Cod.  de  Efiscop.  et  cleric,  under  which  is  also  included  every- 
thing committed  to  the  prejudice,  contempt,  and  disobedience  of 
the  Su^preme  Government,  as  crimen  laesae  Majestatis,  coining 
false  money,  public  violence,  unlawful  meetings,  and  the  like. 
See  Merul.  prax.  civ.  lib.  4.  tit.  2.  cap.  2.  num.  5. 

2nd.  Disputes  and  differences  between  the  towns  and  manors, 
acts  committed  between  noblemen  and  others.  Item,  matters 
relating  to  the  services  and  offices  of  the  country.  Likewise  all 
advocates,  attorneys,  and  other  oificers  of  the  Court,  must  answer 
to  the  Court  for  all  matters  concerning  their  profession  and 
office,  and  must  sue  their  principals,  whom  they  have  served, 
therein  for  their  costs  and  legal  expenses.  See  Merul.  lib.  4. 
tit.  2.  cap.  5.  6.  7.* 

3rd.  The  said  Court  takes  cognizance  of  all  matters  relating 
to  widows,  orphans,  and  other  miserable  persons.  I.  unic.  Cod. 
quando  Ijnper.  inter  pupill.  et  ibi  DD.  I.  1.  Cod.  ubi  pupill. 
educ.  deb.  Covarruv.  lib.  pract.  quaest.  cap.  6.  Sf  7.  See 
Merul.  d.  lib.  4.  tit.  2.  cap.  9.  and  what  has  been  said  already, 
ante,  Chap.  VI. 

4th.  In  matters  relating  to  the  establishment  of  churches. 
Merul.  lib.  4.  tit.  2.  cap.  10. 

5th.  In  matters  concerning  the  possession  of  ecclesiastical 
livings,  or  prebends.  Instruct,  art.  8.  12.  8f  art.  39.  40.  et  seq. 
Andr.  Gail.  lib.  1.  observ.  5. 

6th.  Over  the  written  obligations  and  bonds  of  officers,  and  of 
those  who  specially  subject  themselves  to  the  jurisdiction  of  the 
said  Court.  Instruct,  art.  8.  Merul.  d.  lib.  4.  tit.  2.  cap.  6. 
^-  14. 

7th.  Of  all  slander  and  insult,  extortion  and  molestation,  com- 
mitted by  officers  in  their  office,  or  of  all  others  who  desire  to 
complain  of  extortion  by  the  nobility  or  other  powerful  persons. 
Merula.  d.  loco.  cap.  15.  16.  8f  17. 

*\_Adde.  Van  Zurck.   Cod.  Bat.   sub  voce  Advokaat.  n.   18. — Te.] 
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8th.  Of  complaints  in  case  of  innovation  or  disuse.  Instruct, 
art.  39.  et  seq.  Andr.  Gail.  Ub.  1.  observ.  1.  num.  30.  ^  observ. 
16.  nuTn.  9. 

9tli.  Concerning  privileges,  customs,  ordinances,  &c.  Merul. 
d.  loco.  cap.  12.  20. 

lOth.  Of  all  orders  to  tliose  who  do  something  to  others 
contrary  to  law,  vulgo  mandament  poenaal.  See  Gail.  lib.  1. 
observ.  13.  et  seqq.  Merul.  ibid.  cap.  24.  Whereby  the  Court, 
under  a  heavy  penalty,  forbids  or  commands  something  in  cases 
where  another  suffers  damage,  which  he  cannot  prevent  by  any 
ordinary  remedy,  or  where  something  has  been  done,  against 
which  he  cannot  well  be  restored,  or  which  may  lead  to  con- 
siderable damage,  or  where  the  case  admits  of  no  delay.  The 
manner  of  procedure  in  which  may  be  seen  in  the  Papegay, 
pag.  322.*  Which  has  also  been  introduced  by  the  judges  in 
the  towns  in  certain  cases,  and  especially  in  the  building  of 
houses  (a.). 

11th.  Of  all  criminal  cases,  and  those  punishable  corporally, 
which  have  become  prescribed  and  remain  unpunished.  Instruct, 
art.  8.  in  fin.  under  which  are  also  included  vagabonds  and 
vagrants.  Gail.  lib.  1.  observ.  1.  num.  33.  8f  34.;  who,  on 
account  of  their  great  uncertainty,  may  be  brought  before  any 
judge  wherever  they  are  found,  both  in  civil  and  criminal  cases. 
DD.  in  I.  1.  Cod.  uhi  de  crimine  in  verb,  reperiuntur. 

12th.  In  the  confirmation  and  examination  of  letters  of 
Pardon,  abolition,  remission,  cession,  respite,  8fc.,  commonly 
called  InteriTnent.i 

13th.  Whenever  anyone  has  unjustly  defamed  another  and 
spread  it  among  the  people,  in  respect  of  any  crime,  debt,  Tuala 
fide  possession  or  the  like,  the  injured  party  may  summon  him 
before  the  Provincial  Court  to  institute  his  action,  or  that  on  his 
failing  to  do  so  perpetual  silence  should  be  enjoined  him. J    ea;  I. 

*  [Add.  V.  d.  Linden,    Laws    of  of  Holland.  Bk.  III.  pt.  1.  ch.  3.  §  5. 

Holland,  Bk.  III.  pt.  I.  ch.  4.  §  7. —  Norden  vs.  Kilian  &  Steyn.  3  Menu. 

Tb.]  550.     In  Bergh  vs.  Smuts.  3  Menz. 

(a)  See  Handv.  of  Amsterdam,  p.  583.  it  was  held  that  on  a  citation  to 

593.  et  Ordonn.  p.  99.  institute  action,  or  be  barred  by  per- 

+  [Cf.  ante,  Bk.  I.  ch.  IV.  §  4. —  petual  silence,  it  must  be  shewn  that 

Tr.]  the  defendant  publicly  pretended  to 

X  [As  to  the  decree  of  perpetuum  have   a  right  of   action.      See   also 

sileniium  see  van  der  Linden,  Laws  Camphell  vs.  Douglas.  1  Searle  Rep. 
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Aijfanmari.  Cod.  inffen.  Tnanumiss.  Gail.  lib.  1.  observ.  9.  10. 
n.  12.  Myns.  cen.  7.  obs.  82.  ^  cent.  6.  observ.  90.  [^vid.  infra, 
Bk.  V.  ch.  19.  §  20]. 

14th.  In  order  to  have  execution  granted  on  superannuated 
judgments;  Instruct,  art.  118.  and  Ampl.  art.  30.  and  of  the 
Supreme  Court,  art.  273.     Marant.  de  execut.  num.  54.  (6). 

15th.  On  all  arrests.  See  Merul.  d.  loco  cap.  25.  and  what  has 
already  been  discussed,  ante,  Chap.  YII. 

16th.  Of  cases  where  several  debtors  live  in  different  juris- 
dictions, I.  10.  Cod.  de  Jud.  et  tot.  tit.  D.  de  quibus  reb.  ad 
eundemfh  jud.  eatur.  Gail.  lib.  1.  observ.  32.  Myns.  cent.  1. 
observ.  4.  Henoch,  de  arbitrar.  jud.  lib.  2.  casu.  371.  Afflict. 
decis.  227.  unless  some  of  them  reside  beyond  the  province  of 
Holland,  in  which  event  they  must  be  cited  before  their  daily 
judge,  per  I.  ultim.  D.  de  Jurisdict.  Zypae.  Notit.  Jur.  Belg. 
tit.  de  juric.  vers,  quibus. 

Lastly.  If  the  inferior  judge  either  refuses  to  do  justice,  or 
delays  justice  too  long  (the  Court  of  Holland  has  jurisdiction)  by 
means  of  evocation,  that  is,  complaint  of  denial  of  justice.* 
Gail.  lib.  1.  observ.  1.  usque  ad  32.  inclusive  and  observ.  41. 
Mynsing.  cent.  5.  81.  Imbert.  Instit.  forens.  cap.  23.  Covar- 
ruv.  pract.  quiaest.  cap.  6.  ^  7. 

§  5.  The  cases  in  which  the  jurisdiction  of  the  Supreme  Court 
is  exercised  in  the  first  instance,  besides  matters  in  appeal,  are 
the  following. 

1st.  In  matters  between  two  foreign  merchants  who  have  no 
fixed  residence  in  Holland  or  Zeeland.  Instruct,  of  the  Supreme 
Court,  art.  18. 

2nd.  In  all  matters  of  possession,  and  in  other  cases  in  which 

48.     In  re  West.  1.  Roscoe.  370 ;  ex  which      the      non-prescription      is 

parte  Leyds.  N.  0.  1.  Off.  Bep.  369 ;  founded,  the  force  and  effect  of  such 

Brown  v.  Simon,  1905,  T.  S.  311. —  judgments   (sc.   civil)   cease   after  a 

Te.]  period  of  33  years  and  4  months, 

(b)  The   Judgments   of   my   lords  Whereon  the  doctrine  of  our  Author 

the    magistrates     (schepenen)     and  infra  ch.  26.  §  15.  is  very  applicable, 

mortgages  executed  before  them  are  add.  Merula.  p.  744.  A.  in  cens.  for. 

not  subject  to   any  prescription  in  p.  2.  cap.  22.  num.  34.   et  eel.  De 

Amsterdam.     See  Handv.  p.  557  et  Haas  in  notis  p.  151. 

558.    However,  in  this  respect  it  has  *  [Mandament  of  Evocation.    Cf. 

rightly  been  observed  by  Mr.  Boel,  W.  de  Groot.  Isagoge  ad  Brax.  1.  5. 

aantech.  op  Loen.  p.  425,  that  not-  3.    and   van   der   Linden,    Bk.    III. 

withstanding  the  certification  upon  pt.  1.  ch.  3.  §  9. — Tk.] 


Ch.  XI.]      OF  JURISDICTION  ABISING  FROM  PRIVILEGE.      425 

by  law  or  ordinance  there  is  no  appeal.  Instr.  of  tlie  Supreme 
Court,  art.  19. 

Srd.  In  matters  relating  to  navigation,  ibid.  art.  20. 

Moreover,  the  Supreme  Court  in  the  name  and  on  behalf  of 
the  Supreme  Government  grants  all  Reliefs  or  Restitutions,  and 
all  letters  of  Benefit  of  Inventory,  cession  or  renunciation  of 
property  and  the  like.  Instruc.  of  the  Supreme  Court,  a/rt.  23. 
Such,  however,  that  the  confirmation  thereof  must  be  investi- 
gated by  the  daily  judge  (vulgo  geinterineert),  who,  after 
inquiry  into  the  matter,  rejects  or  allows  the  letters  granted  (in 
the  first  instance)  according  to  circumstances  (c). 

(c)  Plura  habet  Vromans  in  trot-  [Gf.  supra,  §  4.  no.  12.  and  ante, 
tain  de  foro.  eomp.-  lib.  1.  cap.  2.      Bk.  I.  ch.  IV.  §  4. — Te.] 
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OF     ACTIONS,     THAT     IS     CLAIM     IN     LAW,     AND     THE 
INSTITUTION  THEREOF. 


Sect. 

1.  Action  or  claim  in  law  defined. 

2.  Different  kinds  of. 

3.  Possessory  or  Petitory. 

4.  Of    wjiat    effect     and    before 

whom  to  be  instituted. 

5.  Of  complainct  and  Maintenue. 


Sect. 

6.  Of  acknowledgment  of  sig- 
nature, otherwise  Provision 
of  Namptissement. 

7.  Its  introduction  traceable  to 
the  civil  law. 

8.  Action  or  claim  in  law  is. 
taken  extensively  or  restric- 
tively. 

§  1.  Action  or  claim  at  law  is  the  riglit  whicli  we  have  of 
compelling  another  by  means  of  legal  constraint  to  satisfy  what 
he  owes  us;  pr.  Instit.  de  Actionib.  the  natiire  and  quality  of 
which  must  be  specially  attended  to,  because  thereby  th& 
different  jurisdictions  and  constraint  of  judges  are  founded,  as 
well  with  regard  to  the  person,  as  to  the  debt  and  property 
against  which  the  debt  exists,  of  which  we  have  already  treated, 
and  as  is  correctly  observed  by  Rombout  Hogerbeets  on  the  insti- 
tution of  actions  in  pr. 

§  2.  Actions  or  claims  at  law  are  of  various  kinds;  some, 
by  reason  of  the  act  and  the  manner  of  procedure,  are  punish- 
able; some  non-punishable;  the  former  arising  from  crime,  and 
the  latter  from  ordinary  debt;  otherwise  called  criTninal  or  civil. 

Those  which  arise  from  an  ordinary  debt  or  obligation,  are 
either  where  anyone  is  liable  in  his  person  onlyj  or  where  some 
property  or  thing  is  bound  or  secured  for  the  same,  or  which 
serves  for  the  purpose  of  claiming  or  following  up  any  property. 
§   1.  Instit.  de  Actionib.  otherwise  (called)  personal  or  real  (a). 

Real,  that  is  actions  concerning  things  (res),  are  again  sub- 
divided according  as  there  is  a  dispute  with  reference  to  the 
provisional,  that  is  mere  and  preliminary  possession,   either  in 

(o)  Gonf.  VD.  ad  tit.  de  obligation  et  action  et  CI.  Bachovius  in  tractatu 
de  actionihus. 
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order  to  acquire,  retain,  or  recover  what  we  have  lost,  §  1.  §  4. 
^'  §  6.  Instit.  de  Interdict,  or  where  the  full  right  of  the  thing 
is  definitely,  that  is  finally,  asked  or  sought,  cap.  pastorales  5. 
^'  tot.  tit.  extr.  de  caus.  possess.  8(  proprietat. ;  otherwise  called 
possessory  and  petitory.  And  here  it  is  always  advisable  to 
proceed  by  the  possessory  action  (in  cas  possessoir),  that  is  to 
obtain  provisional  possession;  for,  as  the  proof  of  right  to  the 
free  ownership  is  often  difficult,  the  plaintiff  in  obtaining  pre- 
liminary possession  is  materially  relieved  from  further  proof, 
in  that  he  will  continue  in  possession  so  long  as  his  adversary 
cannot  fully  establish  his  right  to  the  thing,  §  4.  Instit.  de 
Interdict,  I.  23.  Cod.  de  probationib.  And  this  course  may  easily 
be  ventured  upon,  for  he  who  cannot  obtain  the  right  of  posses- 
sion is  not  thereby  barred  or  prevented  from  proceeding  to  a 
definite  decision  by  a  petitory  action,  that  is  to  a  final  sentence 
by  full  action,  I.  14.  §  final.  D.  de  except,  reijudicat. 

§  4.  The  possessory  action  must  be  brought  before  the 
Supreme  Court  of  Holland  in  the  first  instance;  Instruct,  van 
den  Hogen  Road,  art.  19,  except  that  in  several  towns  in  the 
matter  of  inheritance  there  are  special  ordinances  with  reference 
to  being  put  into  and  out  of  possession,  and  reinstated  in  posses- 
sion of  the  house  of  the  deceased,  effected  by  two  local  magis- 
trates, when  the  question  of  possession  is  also  previously  decided, 
as  has  already  been  stated.  Which  matter  of  entering  in  or 
giving  up  possession  must  first  be  decided  before  we  may  proceed 
with  the  case  to  final  judgment.  I.  3.  C.  de  Interdict.  But  the 
case  having  been  commenced  before  the  Supreme  Court  with 
reference  to  the  right  of  possession  elsewhere,  does  not  prevent 
its  being  prosecuted  to  final  judgment  before  the  daily  judge, 
contra,  d.  I.  3.  Cod.  de  interdict.  ^  I.  10.  Cod.  de  judic.  Because 
the  privilege  of  such  jurisdiction  cannot  be  extended  further  or 
otherwise  than  the  express  limits  thereof.  §  6.  Instit.  de 
Actionib.  junct.  I.  2.  Cod.  de  legib. 

Just  as  with  the  right  of  possession  itself,  so  likewise  the 
manner  of  legal  procedure  is  twofold,  viz.  either  to  recover  lost 
and  disturbed  possession,  or  to  be  protected  and  maintained  in 
our  right  of  actual  possession. 

§  5.  The  former  is  called  Complainct  and  the  latter  Main- 
tenue.     Which  Complairtct  may  also  be  instituted  in  the  first 


428  OF  ACTIONS,  THAT  IS  CLAIM  IN  LAW,  [Bk.  V. 

instance  before  the  Provincial  Court  by  way  of  innovation.  Tbe 
manner  of  procedure  in  which  may  be  seen  in  full  in  the  Pape- 
gay,  fag.  111.  8(  120.  See  also  "Wieland.  prax.  civ.  tit.  1.  c.  9. 
^  13,  ^  tit.  2.  c.  7.  Damhoud.  prax.  civ.  cap.  41,  42.  "With 
respect  to  which  we  must  observe  this  distinction,  that  in  com- 
plainct  to  the  court,  a  previous  summons  is  effected  to  see  the 
letters  of  complainct  opened  and  then  to  proceed  according  to 
their  form  and  tenor;  which  letters  having  been  opened,  demon- 
stration and  pointing  out  of  the  right  of  possession  take  place 
thereupon.  But,  if  mandament  of  complainct  has  been  obtained 
from  the  Supreme  Court,  and  before  the  same  is  opened,  the 
pointing  out  and  demonstration  in  loco  are  made  to  the  commis- 
sioner without  the  knowledge  of  the  parties,  and  information 
taken  by  him  of  the  possession,  and  then  only  the  citation  issues 
to  have  the  letters  of  complainct  opened,  and  a  time  appointed 
to  bring  forward  and  establish  contrary  facts  as  to  the  posses- 
sion, as  they  may  think  fit  (6). 

§  6.  Next,  after  the  preliminary  procedure  of  the  right  of 
possession,  comes  acknowledgment  of  signature  under  security 
(Handvulling),  otherwise  provision  of  Namptissement,  whereby 
the  plaintiff,  by  virtue  of  a  clear  acknowledgment  of  debt,  con- 
firmed by  the  signature  of  the  defendant,  may  demand  acknow- 
ledgment or  denial  of  such  signature,  and  in  case  of  acknowledg- 
ment may  request  handvulling  without  postponement  or  excep- 
tion, whereby  the  defendant  is  provisionally  ordered  to  place 
what  is  demanded  in  the  hands  of  the  Court,  or  otherwise  to  pay  it 
to  the  plaintiff  under  security  of  restoring  the  same,  if  by  judg- 
ment in  the  principal  case  it  shall  be  otherwise  decided.  If  the 
defendant  denies  his  signature  and  the  debt,  then  the  case  is 
prosecuted  to  final  judgment  in  the  ordinary  way. 

§  7.  Which  Provision  of  Namptissement  (or  Handvulling)  is 
also  extended  to  all  other  clear  documents,  and  is  taken  exten- 
sively, for  it  has  not  been  introduced  by  mere  practice,  that  is 
manner  of  legal  procedure,  contrary  to  the  common  law,  as  some 
think,  since,  even  by  the  written  laws  no  exception  or  delay  is 
allowed  against  debts  which  can  be  adjudicated  upon  by  reason 

(b)  Vid.  doctiss.  Jacobi  Menochii  437.    Bort.  tractaat  van  complaincte 

egreg.   Commentar.   de  adipiscenda,  et  Wassenaar,  pract.  Jud.  cap.  12, 

retinenda  et  recuperanda  possessione.  15.     [See  van  der  Linden,  Bh.  III. 

Add.  Merul.  mod.  proced.  p.  436  et  pt.  I.  'ch.  5.  §  3. — Tr.] 
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of  admission,  or  otherwise  of  actual  probability.  I.  4.  §  3.  I.  31. 
D.  de  re  jud.  I.  10.  D.  de  fignorat.  act.  I.  6.  §  1.  D.  quib.  mod. 
)pign.  vel  hypoth. 

However,  against  the  request  of  proTisional  sentence  under 
security  {handvulling),  objection  may  sometimes  be  made  that 
the  plaintifE  is  not  entitled  thereto,  but  must  proceed  with  the 
principle  case.  See  hereon  Joan  a  Sande,  lib.  1.  tit.  8.  defln.  3. 
and  what  we  have  said,  infra,  Bit.  F.  ch.  XVI.  §  8.* 

§  8.  Actions  are  also  divided  into  those  stricti  juris  and  bonae 
fidei.  §  30.  Instit.  de  actionib.  Actions  bonae  fidei  apply  ta 
everything  which  belongs  to  that  class  of  cases,  as  in  the  trans- 
actions of  purchase  and  sale,  we  follow  in  case  of  doubt  what- 
ever in  the  nature  of  the  transaction  appertains  thereto,, 
although  the  same  has  not  been  specially  agreed  upon.  I.  11. 
I  1.  D.  de  act.  empt.  So,  likewise  in  other  similar  cases,  as 
deposit,  mandate,  partnership,  division  of  inheritance,  pledge, 
and  the  like,  in  which  the  judge  is  at  liberty  to  decide  according 
to  law,  reason  and  equity,  what  the  one  shall  do  or  give  the  other 
according  to  the  nature  of  the  case,  and  is  empowered  to  equalize 
and  compare  both  kinds  of  right  and  the  different  views  of  each,, 
deciding  what  and  how  much  the  one  shall  yield  to  the  other. 
arg.  §  30.  Instit.  de  Actionib. 

An  Action  stricti  juris  is  one  in  which  the  judge  is  strictly 
confined  to  whatever  the  case  expressly  contains,  without  his 
being  at  liberty  to  give  an  equitable  and  proportionate  interpre- 
tation therein  by  way  of  inference  from  the  thing.  As  in  all 
bonds,  whereby  anyone  acknowledges  to  owe  something,  stipu- 
lated rent,  suretyship,  actions  arising  from  last  wills  and  the 
like,  in  which  the  words  of  the  bond  and  cession  must  be  strictly 
followed.  I.  1.  D.  de  verb,  obligat.  I.  24.  D.  de  praescript.. 
verb.  (c). 

*  [See  further  on  the  doctrine  of  succeed  therein,  then  to  provide  our- 

provisional  sentence,  ante,  Bk.  IV.  selves   with    an    able    advocate    and 

ch.  XV.  §  3,  and  the  note  thereon. —  diligent  attorney,  for  we  not  infre- 

Te.]  quently  see  this   neglected  through 

(c)  Before    proceeding    with    the  false  economy,   and  a  great  risk  is 

next  chapter,  I  wish  to  caution  the  therefore  run,  as  the  result  not  sel- 

reader  that  we  must  not  neglect  first  dom  shews,  in  spite  of  the  reputation 

of  aU  to  endeavour  to  induce  our  or  conceit  of  some  people.  We  should 

adversary   by    amicable    request   to  previously  consult  with  such  persons 

satisfy  our  claim,  and  if  we  do  not  as  to  the  foundation  of  our  claim 
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without  any  animosity  or  the  object 
of  improper  gain,  vid.  I.  1.  §  5.  D.  de 
extra,  ord.  cogn.  and  if  the  claim  be 
well  founded  at  once  execute  a  proper 
power  of  attorney  and  entrust  the 
management  of  the  case  to  them 
without  any  obstinacy  or  conceal- 
ment of  any  of  the  facts ;  just  as  we 
entrust  ourselves  to  a  physician  in 
case  of  illness,  without  attempting  to 


dictate  to  them  what  they  are  to  do, 
which  they,  being  versed  in  the  law, 
will  simply  ridicule.  [The  prac- 
titioner, when  consulted,,  should 
always  satisfy  himself  of  these  two 
questions,  1st,  has  the  client  any  just 
cause  of  action  or  complaint  ?  and 
2nd,  If  so,  what  is  the  proper 
remedy?— Te.] 
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OF  CITATION. 


Sect. 
1. 
2. 


Citation  defined. 

How  to  proceed  therein  be- 
fore inferior  and  superior 
judges. 

To  whom  addressed,  and  how 
in  the  case  of  service  beyond 


Sect. 

the    jurisdiction    by    letters 
requisitorial. 

4.  How  by  edict  beyond  the  Pro- 

vince. 

5.  Whether   and   when   we   may 

alter  our  demand. 


§  1.  The  commencemeiit,  or,  to  speak  accurately,  the  prepara- 
tion of  the  case,  is  the  summons,  if  any  one  as  complainant  or 
plaintiff  cites  his  adversary  before  the  judge  to  appear  and 
answer  upon  the  claim  by  a  certain  day  and  to  have  sentence 
pronounced  thereon  according  to  law.  DD.  ad  lex  2.  D.  de  in  Jus 
voccmd. 

§  2.  Which,  before  the  superior  judges,  cannot  take  place 
otherwise  than  by  a  written  command  of  the  judge,  to  whom 
application  and  request  must  be  made  for  the  purpose.  But  this 
is  seldom  refused  except  for  weighty  reasons,  because  the  plain- 
tiff, who  sues  upon  payment  of  costs  by  the  loser,  if  he  loses  the 
suit,  is  condemned  in  the  costs  in  favour  of  the  successful  party. 
§  1.  in  fin.  Instit.  de  poena  temere  litigant.  I.  79.  in  pr.  D.  de 
jud.  But  before  the  inferior  judges,  the  plaintiff  may  upon  his 
own  authority,  whether  verbally  or  in  writing,  cause  the  citation 
to  be  made  by  a  messenger  of  the  court.  See  Gudelin.  de  jure 
noviss.  lib.  4.  cap.  5.  And  all  persons  of  whatever  condition 
may  without  distinction  be  cited  to  appear  in  law,  but  the  mode 
of  citation  is  not  always  the  same.  Thus,  magistrates,  officers, 
and  public  persons,  who  are  in  the  service  of  the  State,  must  in 
the  first  instance  sue  and  be  sued,  in  matters  concerning  their 
duty  or  office,  not  before  their  daily  judge  but  before  the  Court 
of  Holland.  I.  2.  D.  de  in  jus.  voc.  Instr.  art.  8.  12.  8f  38. 
Merul.  prax.  civ.  lib.  4.  tit.  40.  cap.  3.  num.  2.  Burgund.  ad 
consuet.  Flcmdr.  tract.  9.  nwm.  15.  of  which  we  have  already 
treated  {ante,  ch.  VI.  §  2]. 
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So,  likewise,  a  child  cannot  sue  his  parents  except  after  petita 
venia  and  special  leave  obtained  from  the  judge.  I.  4.  §  1.  D.  de 
in  jus.  vocando.  I.  3.  Cod.  eod.  §  fin.  Instit.  de  poena  tCTnere  lit. 
Gudelin.  de  jure  noviss.  lib.  4.  cap.  5.  in  princ.  num.  4.  Zyp. 
not.  jur.  Belg.  tit.  de  in  jus  vocand.  vers,  quamvis.  Perez,  ad 
Cod.  eod.  num.  3.  Rebuff,  ad  constit.  reg.  in  proem,.  Gloss.  5. 
num.  47.  Frach.  lib.  10.  controv.  c.  87.  Vinn.  ad  §  poenal.  12. 
Instit.  de  act.  n.  5. 

In  the  provincial  and  supreme  courts  the  citations  are  effected 
by  the  doorkeepers  appointed  for  th«  purpose,  who  must' conduct 
themselves  therein  according  to  the  Instruction  of  the  Court,  and 
further  according  to  the  tenor  of  the  comm^ands  and  orders ;  which 
mostly  consist  in  this,  that  the  doorkeeper,  together  with  the 
citation,  gives,  hands,  and  leaves  with  the  defendant,  or  in  his 
absence  at  his  dwelling  place  with  a  member  of  his  household,  or 
one  of  his  neighbours  having  attained  to  years  of  discretion,  a 
copy  of  the  Mandamient  or  Request  with  the  order  upon  which  the 
citation  issued,  as  well  as  a  copy  of  that  upon  which  the  plaintiff 
(desiring  to  obtain  provisional  sentence)  intends  to  rely,  together 
with  a  memorandum  of  the  said  citation  and  of  the  day  named 
for  the  defendant  (to  appear);  which  in  Holland  must  be 
appointed  at  least  within  14  days,  and  in  Zeeland  three  weeks, 
and  both  in  Holland  and  Zeeland  within  one  month  at  furthest, 
after  the  service  or  exploict.  This  is  to  be  understood  of  full 
judicial  citation,  other  insinuations  and  notices  of  minor  cases  by 
way  of  preparation  or  interval,  as  frequently  also  the  appearances 
before  commissioners  before  granting  Mandament,  are  brought  on 
in  shorter  and  less  time  according  to  the  urgency  of  the  case. 
Instruct.  Cur.  Holland,  art.  91.  Ampliat.  8,  9.  "We  have  already 
considered  the  office  of  doorkeeper  ante,  ch.  V.  See  further 
Merul.  lib.  4.  tit.  24.  cap.  5,  6,  7.  ^  seqq.  Before  the  inferior 
judges  the  citation  is  effected  by  the  messenger,  as  has  already 
been  observed;  whose  duty  is  mostly  regulated  by  the  practice 
and  usage  of  the  place  where  it  is  carried  out,  and  the  citation 
must  be  made  at  least  three  days  before  the  day  of  appearance  in 
law.  Ordonn.  op't  stuk  van  de  justitie  hinnen  de  steden  en  ten 
platten  lande,  art.  1. 

§  3.  Every  citation  or  summons  must  be  made  on  the  person 
himself,  if  he  can  be  found  at  the  place  where  he  resides,  or  other- 
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wise  at  his  dwelling-house  on  a  member  of  his  household,  or  if 
no  one  be  at  home,  on  his  nearest  neighbours,  in  order  that  it 
may  be  brought  to  his  notice,  together  with  a  copy  of  the  com- 
mission and  a  short  statement,  and  also  of  everything  whereon  at 
the  day  of  hearing  provision  will  be  prayed.  Instructie  of  the 
Supreme  Court,  art.  91,  99.  Ampliat.  art.  8.  9.  And  if  the  case 
be  against  anyone,  who  lives  beyond  the  jurisdiction  of  the 
judge  before  whom  he  has  been  cited,  the  judge  of  his  domicile 
is  requested  by  means  of  letters  reqidsitorial,  that  is  sealed  letters 
of  request,  to  have  the  citation  served  by  his  messenger  or  door- 
keeper on  the  defendant.  For  which  purpose  in  the  country,  at 
the  tribunal  where  the  case  is  commenced,  tenders  at  the  lowest 
price  are  publicly  called  for,  at  the  cost  of  the  loser,  in  order  to 
have  the  said  letters  delivered,  to  obtain  the  consent  of  the  judge 
there,  and  have  the  citation  served  by  the  messenger  there 
which  is  called  the  service  of  the  information  (weetbesteding) . 
But,  in  the  walled  cities,  there  are  besides  the  doorkeepers  and 
messengers,  sworn  letter  carriers,  who  carry  the  arms  of  the  city 
where  they  are  employed  in  a  crystal  or  glass  cover  suspended, 
from  a  chain  on  their  breast,  and  deliver  and  serve  the  said 
letters. 

§  4.  If  the  party  resides  beyond  the  ordinary  jurisdiction  of 
these  countries,  the  citation  takes  place  by  edict,  that  is  a  public 
summons  at  the  extremity  of  the  boundary;  after  previous  ring- 
ing of  the  bell  before  the  court  by  a  doorkeeper  of  the  court ;  and 
before  the  towns  and  villages  after  previous  request  to  the  judge 
of  the  same  place,  it  is  effected  by  the  local  messenger.  Which 
having  been  done,  the  said  citation  is  posted  up  and  a  duplicate 
sent  to  the  defendant.  See  further  as  to  citation  and  how  and 
by  whom,  and  to  whom  the  same  is  to  be  done.  Wieland.  pract. 
civ.  tit.  2.  cap.  4.  ^  Damhoud.  pract.  civ.  cap.  54.  ^  seq.  Pecc. 
van  hesetten,  ch.  39.  Ordon.  op't  stuh  van  de  Justitie  within  the 
towns  and  in   the   country,   art.   1.    and   my  note  thereon   (a). 

(a)  I.e.  at  p.  12  &  13  there.    If  it  diction  {overdading),  which  is  cus- 

is  not  known  where  the  defendant  is  tomary  in  the  towns,  whenever  the 

to  be  found,  citation  is  likewise  made  inhabitants  of  a  town  in  Holland, 

by  Edict,  by  affixing  it  ad  valvas  after  having  properly  founded  juris- 

curiae  vel  ecclesiae;  but  we  must  bo  diction  through  arrest,  cite  another 

careful  not  to  confound  citation  by  citizen,  residing  in  some  other  town, 

edict  with  citation  beyond  the  juris-  by   means   of    letire   requisitoir   or 

R.D.L. — II.  28 
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Filially,  it  must  be  observed  tbat  at  the  present  day  it  is  a  general 
rule  in  all  the  tribunals  and  Courts  of  Justice,  that  in  the 
citation  (6),  whereby  we  cause  our  adversary  to  be  summoned,  no 
special  name  of  the  action  or  claim  which  we  institute  against 
him  need  be  mentioned,  but  simply  to  set  forth  the  facts  and  his 
noncompliance,  together  with  a  clause  (calling  upon  him)  to 
appear  and  answer  to  the  claim  and  conclusion,  which  the 
plaintiff  will  advance  and  make  on  the  day  of  hearing.  Gudelin. 
de  jure  noviss.  lib.  4.  cap.  5.  vers,  tertiv/m.  Christin.  vol.  2. 
decis.  88.  num.  2.  ^  7. 

§  5.  Wherefore  on  the  day  of  appearance  in  making  claim  and 
action,  we  are  not  bound  by  such  claim;  but  may  always  before 
litis  contestatio,  that  is  plea,  alter  our  demand  at  pleasure. 
But  a  greater  difficulty  consists  herein,  whether  and  how  we  may 
alter  our  claim  or  other  pleading  after  the  case  is  complete;  and 
it  is  clear  that  we  cannot  do  so,  except  on  relief  by  means  of 
request  civil  and  payment  of  costs  incurred  up  to  date  by  the 
opposite  party.  Merul.  prax.  civil,  lib.  4.  tit.  37.  cap.  6.  num.  4. 
Christin.  vol.  2.  decis.  104.  num.  4.  unless  it  is  altered  on  the 
same  day  while  on  the  roll.  arg.  I.  pen.  D.  de  integr.  restit.  (c). 

letter  of  notice  (weetbrief)  to  proceed  cap.  XI.    See  also  ante,  ch.  1.  n.  (d). 

in  law  with  him  before  the   judge  With  respect  to  the  question  whether 

who   sends  the  notice.      See  Amst.  edictal  citation  can  in  case  of  purga- 

Secret.  cap.  10.     Citation  by  Edict  tion  be  granted  by  the  tribunals  in 

may  not  take  place  except  in  cases  of  the  towns  with  the  same  effect  as  by 

necessity,  whenever  the  person  of  the  the  Court  of  Holland,  reference  may 

defendant   cannot  be   cited   in   any  be  made  to  Boel  in  notis  ad  Loen. 

other  way ;  thus  where  the  summons  decis.  pag.  443.    If  the  reader  desires 

by  letters  requisitorial  is  not  admis-  further  information  with  regard  to 

sible  by  the  judge  or  the  court,  under  the  subject  of  citation  he  may  consult 

which  the  defendant  resides,  we  may  the  Instructie  van  den  Hoven  van 

issue  edictal  citation.      As,  in  like  Jusiitie    en    successive    ampliatien: 

manner,  the  officer  R.  O.  summoning  de  Ordonn.  of  the  Court  in  Amst. 

an  absent  citizen  here,  has  the  cita-  c.    4.     Voet   ad  tit.   D.   de  in  jus 

tion   served   by    the   ordinary    mes-  vocando.     Merula  man.  van  proced. 

senger  at  the  last  dwelling-house  of  lib.  2.   tit.  1.     Zurck.  in  Cod.  tit. 

the  absent  delinquent   and  citizen,  citatien. 

without    at    once    proceeding    with         (6)  Quando  libelli  oblatio  vim  eita- 

edictal  citation.     See  Holl.  Consult.  tionis  habet  contra  I.  15.  D.  de  in  jus 

3rd.  (Amst.)  vol.  cons.  22.  add.  Man.  vocando.    Traditur  ab  acutiss.    JCto 

van  proced.  tit.  Schoutsrolle,  art.  1.  Bort  obs.  I.  1.  t.  4.  ohs.  9. 
The  exceptions  to  this  in  criminal-         (c)  Gonf.  CI.  Voet.  od  Big.  tit.  d" 

ibus  are  to  be  found  Amst.  Secret.  edendo  num.  9.  et  seq.  ibiq.  citat. 
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He  who  has  been  properly  summoned,  is  bound  to  appear 
before  the  judge  on  the  appointed  day,  or  in  his  absence,  after 
two  repeated  citations  made  and  a  fourth  citation  ex  sujier- 
dbundanti,  justice  will  notwithstanding  be  done.  For,  even  if  a 
person  has  been  cited  to  appear  before  a  judge,  under  whom  he 
does  not  belong,  he  must  nevertheless  appear  in  law  and  take 
exception  that  he  should  be  referred  to  his  daily  judge,  so  that 
there  may  be  some  record  thereof  and  the  point  decided,  after 
knowledge  of  the  circumstances,  whether  he  comes  under  the 
jurisdiction  of  the  judge  or  not,  I.  2.  D.  si  quis  in  jus.  vocat. 
non  erit,  in  the  following  manner. 

§  1.  If  the  case  has  been  properly  commenced  and  the  defen- 
dant does  not  appear,  or  appoint  an  attorney,  the  plaintiff  prays 
the  first  default  or  neglect,  and  as  the  benefit  thereof  the  defen- 
dant is  barred  from  all  declinatory  exceptions,  that  is,  exception 
to  the  jurisdiction  of  the  judge,  and  a  second  citation  is  granted 
to  the  plaintiff  against  the  party  in  default  together  with  the 
costs. 

§  2.  If  the  defendant  fail  to  appear  the  second  time,  a  second 
default  is  prayed  against  him,  and  the  benefit  thereof  is  that  he 
is  barred  from  all  dilatory  exceptions,  that  is,  day  of  deliberation 
(dag  van  beraad)  and  delay :  and  a  third  citation  issues  with  a 
claim  for  costs  as  aforesaid. 
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§  3.  If  for  the  third  time  no  appearance  is  made,  the  plaintiff 
obtains  a  third  default,  and  the  benefit  thereof  is  that  the  defen- 
dant is  barred  from  all  peremptory  exceptions,  that  is,  every 
ultimate  or  final  exception  against  giving  judgment,  and  the 
plaintiff  is  then  allowed  to  file  his  intendit*  that  is,  hand  over 
to  the  judge  his  claim  and  the  proofs  on  which  it  rests,  in  order 
that  proper  justice  may  be  done  thereon.  Ordon.  op't  stuk  van 
de  justitie  hinnen  de  steden  en  ten  flatten  lande  van  Holland, 
art.  2.  3.  But  before  the  court  (of  Holland)  upon  the  third 
default  or  neglect  of  appearance,  a  fourth  citation  ex  superdbun- 
dantiis  gvardeA.   Instr;  van  den  Hove  van  Holland,  art.  108  (a). 

§  4.  But,  in  order  that  no  one,  to  whom  it  was  impossible  to 
appear,  or  who  was  necessarily  prevented,  shall  be  condemned. 
I.  53.  §  2.  D.  de  re  jud.  I.  10.  Cod.  QuoTnodo  ^  quando  judex,  the 
defaulting  and  non-appearing  party  is,  after  the  first  and  second 
default  or  neglect  of  appearance,  allowed  to  purge  the  same, 
that  is,  urge  his  excuse  against  it  (6),  the  effect  thereof  however 
remaining,  that  is,  the  right  which  the  plaintiff  has  acquired 
thereby,  to  wit,  that  the  defendant  may  not  plead  any  evading 
exception  or  delay,  but  must  answer  at  once,  and  further  pay  the 
costs  incurred  by  the  plaintiff  through  his  default.  But  against 
the  third  default  no  purgation  or  excuse  is  allowed;  except  by 

*  \_Intendit.      See   v.    d.    Linden,  cannot  derive  any  benefit  or  obtain 

Bk.  III.  pt.  1.  ch.  2.  §  13. — Te.]  a  provisional  sentence,  but  must  pro- 

(a)  And  according  to  the  manner  ceed  by  means  of  four  defaults." 
of  procedure  here  in  Amsterdam  in  Nisi  propter  odium  veluti  in  atten- 
matters  of  fact,  the  defendant  and  tatis  aut  propter  imminens  peri- 
defaulting  party,  although  he  has  culum,  when  by  virtue  of  one  default 
been  declared  by  the  local  court  to  be  benefit  is  obtained.  Add.  Lancelot, 
barred  from  all  exception  and  liable  de  attentatis  et  innov.  cap.  de  pro- 
to  condemnation  (vellig  en  hoetschul-  cessu  attentator,  pag.  m.  511.  n.  33. 
dig)  for  which  purpose  on  the  margin  et  Bort  de  contumacia,  pag.  29. 
of  the  summons  an  O  is  placed  by  the  Otherwise  it  is  provided  by  the 
Registrar  for  the  first  default,  00  ordinance  of  this  town.  cap.  5.  art. 
for  the  second,  and  000  for  the  last  24.  that  after  the  third  default  no 
default,  and  although  the  case  has  purgation  shall  be  allowed, 
been  put  on  the  ordinary  Roll,  will  (6)  That  against  the  Attorney- 
be  allowed  to  purge  his  default.  General  no  default  takes  place,  nisi 
See  Ordonn.  cap.  VIII.  art.  3.  et  9.  salvo  purge,  is,  in  conformity  with 
add.  Instr.  van't  Hof  art.  109.  Bort  the  doctrine  of  Rebuftus,  laid  down 
rightly  elsewhere  observes  "  inas-  by  Bort.  ohs.  t.  5.  ohs.  21.  See 
much  as  ea  quae  facti  sunt  are  not  further  Merula,  man.  van  proced- 
reparable    On    final    judgment,    we  eren,  lih.  4.  tit.  34. 
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means  of  relief,  that  is,  restitution  for  good  reasons :  save  only 
that  we  may  make  objection  to  the  exploicts,  that  is,  improper 
service  of  the  summons,  and  be  heard  thereon.  Instructie  van 
den  Hove  van  Holland,  art.  122.  See  further  art.  5.  of  the 
ordon.  cp  't  stuk  van  de  jiutitie  in  the  towns  and  in  the  country. 
Merul.  prax.  civ.  I.  4.  t.  43.  c.  3.  (c). 

§  5.  In  some  cases  no  repetition  of  the  citation  is  necessary, 
but  justice  is  done  on  the  first  and  second  default.  As  in  cases 
where  the  debt  appears  from  the  Register  or  debt  book,  or  public 
bond,  by  virtue  of  which  frovisional  sentence  or  Namptissement 
is  prayed;  when  on  the  first  default  such  provision  is  granted 
against  the  defendant,  and  then  the  case  is  further  prosecuted 
definitely,  that  is  to  final  judgment,  upon  three  defaults  and 
repetition  and  citation  as  aforesaid,  art.  6.  of  the  same  Ordon. 
But  in  the  Court  of  Holland  in  cases  where  the  defendant  is 
summoned  to  admit  or  deny  his  signature  or  seal,  the  benefit  of 
the  first  default  is  that  the  writing  is  held  to  be  admitted,  and 
the  party  in  default  condemned  to  deposit  the  amount,  and  a 
second  citation  is  granted,  whereby  the  defendant  in  default  is 
summoned  to  see  the  amount  handed  over  under  caution,  that  is, 
security  (^de  restituendo),  if  on  final  judgment  it  should  be  other- 
wise decided. 

§  6.  And  if  the  party  in  default  again  does  not  appear,  the 
benefit  of  the  second  default  is  that  the  plaintiff  obtains  confirma- 
tion of  the  amount  deposited  under  his  bail  and  security.  See 
Instruct,  van  den  Hove  van  Holland,  art.  119.  If  any  doubt 
exists  as  to  the  provision,  it  is  indeed  granted  on  the  first  default, 
but  not  otherwise  than  salvo  purgie  on  the  next  courtday,  that  is 
subject  to  the  excuse  and  answer  which  may  be  urged  against  it 
on  the  first  following  court-day;  or  otherwise  in  the  towns  where 
the  court  sits  daily,  within  8  or  14  days.  And  although  this 
condition  is  not  expressed  therein,  the  defendant  is  still  allowed 
time  to  purge  or  excuse  (his  default)  on  the  next  following 
court-day,  and  will  be  heard  in  answer,  if  he  thinks  himself 
aggrieved  thereby.  See  Merul.  prax.  civ.  lib.  4.  tit.  43.  cap. 
3.  (d).     If  any  one  has  been  cited  to  see  execution  declared  upon 

(c)  Add.   Bort.    I.   c.    dbs.   22.    et  {d)  See  Merula.  I.  c.  p.  m.  411  A 

Merula,  lib.  4.  tit.  33,  and  the  notes      412,  and  also  pag.  432. 
thereon. 


438  OF  DEFAULT  AND  NEGLECT  OF       [Bk.  V. 

superannuated  judgments,  judicial  confessions,  willing  con- 
demnations, or  cessions,  upon  awards  or  agreements,  upon  matters 
regarding  wliicli  there  has  been  judicial  proceedings,  and  on 
which,  by  public  instrument  (that  is,  public  letters)  ^  there  is 
proof  that  judgment  was  pronounced,  the  benefit  of  the  first 
default  is  likewise  the  obtaining  of  sentence  and  execution, 
together  with  the  costs  thereof.  Ordon.  op  't  stuk  van  de  justitie 
in  de  steden  en  ten  platten  Lande.  art.  7.  Instruct,  van  den 
Hove.  art.  118. 

So  likewise  in  cases  where  any  one  has  been  called  to  give 
evidence,  if  at  the  time  of  the  summons  he  was  present  within 
the  jurisdiction,  he  will  on  the  first  default  and  neglect  be  con- 
demned to  give  evidence  of  the  truth,  at  his  own  expense,  upon 
pain  of  imprisonment.     See  the  said  Ordon.  art.  8.  (c). 

Likewise  in  cases  of  Declaration,  that  is  taxation  of  costs,  the 
non-appearing  party  is  on  the  first  default  barred  from  diminu- 
tion, that  is  reduction  of  amount,  and  the  taxation  will  proceed 
without  his  being  heard.     Instruct,  van  den  Hove.  art.  118  (/). 

In  cases  of  appeal  or  higher  resort,  only  two  defaults  take  place. 
So,  too,  if  anyone  has,  as  heir  of  the  deceased,  been  summoned 
to  take  over  the  stages  of  the  suit,  and  further  to  prosecute  it 
according  to  the  last  pleadings,  that  is  to  take  upon  himself  and 
prosecute  the  suit  commenced  by  the  deceased.  See  the  In- 
structie  of  the  Court,  art.  112.  et  seq. 

Likewise,  also,  in  cases  of  guaranty  or  warranty,  there  are  only 
two  defaults.     Instr.  art.  115. 

§  7.  If  the  plaintiff  on  his  intendit,  that  is  statement  of  his 
claim  (which  is  the  benefit  he  derived  from  the  default  or  non- 
appearance), fully  establishes  his  case,  the  defendant,  who  is  in 

(e)  Add.  Ordonn.  of  the  Court  of  second  default  barring  from  diminu- 

Amsterdam,  cap.  X.  art.  13  &  14.  tion  shall  be  granted."     Are  advo- 

(/)  In  the  matter  of  fees  it  was  oates   and   attorneys   entitled  to   a 

formerly,  according  to  Bort,  I.  c.  ohs.  right  of  retention  of  the  documents 

26,  a  matter  of  dispute  whether  the  of     the     suit  ?       The     Author    has 

plaintifi  was  entitled,  as  the  benefit  answered  this   in    the    affirmative, 

of  the  first  default,  to  a  barring  from  ante,  Bk.  IV.  ch.  40.  §  2.  in  /in.,  but 

diminution  or  a  second  citation.    The  Merula,'  again,  denies  this.      Man. 

former  opinion  has  prevailed.     But  van  procederen,  lib.  4.  tit.  108,  c.  2. 

by  the  Ordonn.  of  the  Court  here,  [The  Author's  opinion  is  the  more 

cap.   XIV.   art.   4,   it  is  inter  alia  correct,     vid.     Kersteman,     Regts. 

enacted  "that  as  the  benefit  of  the  W.  B.  in  voce,  Retentie. — Te.] 
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default,  has  final  judgment  pronounced  against  him  with  costs; 
but  if  he  does  not  fully  prove  his  case,  and  the  matter  be  doubt- 
ful, he  is,  subject  to  the  discretion  of  the  judge,  permitted  to 
supply  the  deficiency  by  oath;  and  if  he  does  not  prove  it  at  all 
the  defendant  will  indeed  be  discharged  and  released  from  the 
claim,  but  nevertheless  cast  in  the  costs  of  the  suit.  See  the 
Instruct,  of  the  Court  of  Hollcmd,  art.  108.  Ordon.  of  't  stuk  van 
de  justitie  in  the  towns  and  in  the  country,  art.  3.  DD.  ad  I.  13. 
Cod.  de  judic.  I.  68.  et  seq.  D.  eod.  Andr.  Gail.  lib.  1.  observ. 
cap.  60. 

§  8.  If  the  plaintiff  himself  does  not  appear  on  the  day  of 
hearing,  the  defendant  may  request  comparuit,  that  is  leave 
{oorlof),  and  as  the  benefit  thereof  he  will  be  released  from  the 
instituted  suit,  with  indemnification  of  costs.  Instructie  van  den 
Hove.  art.  111.  ^  Ordon.  op  't  stuk  van  de  justitie  in  de  steden. 
art.  2.  In  cases  of  appeal  or  higher  resort,  the  appeal  is  declared 
desert,  that  is  abandoned,  and  the  appellant  condemned  in  the 
costs.     Instruct,  of  the  Supreme  Court,  art.  225. 

§  9.  If  the  plaintiff  or  defendant,  after  answer  or  completion 
of  the  pleadings,  fails  to  go  on  with  the  case,  application  to  bar 
him  is  made,  whereby  he  is  prevented  from  benefiting  by  what- 
ever takes  place  on  that  day.  Instruct,  of  the  Court,  art.  61. 
^  art.  121,  and  of  the  SupreTue  Court,  art.  254.  DD.  ad  I.  13. 
Cod.  de  judic.  Which  barring  is,  however,  granted  salvo  purge, 
and  subject  to  restitution  on  the  next  courtday,  or  otherwise  the 
party  in  default  will  be  relieved  against  it  for  good  reasons,  and 
still  permitted  to  purge  the  said  default,  upon  payment  of  costs. 
See  further  Damhoud.  prax.  civ.  cap.  74.  et  seq.  Wieland.  prax. 
civ.  tit.  3.  c.  5.  et  seq.  Andr.  Gail.  I.  1.  obs.  59.  60.  Merul. 
prax.  civ.  lib.  4.  tit.  31.  8f  32,  and  my  notes  to  the  Ordon.  op  't 
stuk  van  de  justitie  in  the  towns  and  in  the  country,  art.  1.  2.  3. 
etseq.  {g). 

(g)  To    which    we    may    add   the  tion)   with  each  other,   to  the  pre- 

author's  practice  of  Notaries,  B.  4.  judice  of  their  principals  and  con- 

ch.  3  (fc  4.      What  is  said  by  Boey,  siderable  delay  of  the  suit  (and  to 

Woordent.   vol.    2.   p.   751,    is  also  the  prejudice  of  all  practice),  almost 

worthy  of  mention  in  verbis.    "  And  never  make  up  the  respective  orders 

finally  on  the  11th  February,  1772,  of  barring   obtained   by   them,    the 

the  Court  observed,  that  inasmuch  as  registrar    substitute    of    the    Court 

the  respective  attorneys,  by  virtue  of  shall  keep   a  proper  register,   from 

an  improper  arrangement  (eonven-  which  the  Commissioners  of  the  Bolls 
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may  be  able  to  see,  at  what  time,  and 
in  what  case,  tarring,  subject  to 
purgation  or  relief,  has  been  ob- 
tained ;  that  further  the  bar  shall  be 
purged  at  the  proper  time,  and  that, 
if  the  time  for  purging  default  has 
expired,  and  the  bar  not  made  up, 
the   Court   shall   ex  officio  have   it 


made  up,  unless  the  attorney, 
against  whom  the  bar  exists,  shall  be 
able  to  lay  before  the  commissioners 
such  reasons  and  proofs,  whereby 
they  may  be  induced  to  allow  a  little 
more  time,  of  which  resolution  notice 
was  given  to  the  oldest  attorneys  to 
communicate  the  same  to  the  rest." 
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CHAPTEE  XV. 


OF  CLAIM  AND  CONCLUSION. 


Sect. 


2. 


Of  claim,  how  to  be  made — 
verbally  or  in  writing. 

How  before  the  Court  of  Hol- 
land. 

How  in  the  towns  and  in  the 
country. 

What  is  to  be  observed  therein. 

How  to  be  made  in  case  of 
provision. 


Sect. 

6.  Claim  for  fruits  and  profits. 

7.  Claim  for  costs,  damages  and 

interest. 

8.  Of   the   salutary   clause.      Its 

effect. 

9.  Of  cumulation  of  action. 

10.  Whether  and  when  claim  and 
conclusion  may  be  amended. 


If  tlie  defendant  appears  on  the  return  day,  the  plaintiff  must 
make  a  legal  claim  against  him  of  that  which  he  requires  of  him. 
Which  is  of  two  kinds,  verbal,  or  written,  at  the  option  of  the 
litigating  parties,  or  otherwise  by  direction  of  the  judge. 

§  1.  All  cases  are  commenced  orally,  and  short  records  kept 
thereof,  otherwise  called  the  pleadings  (Dvngtaal),  which,  if  they 
are  too  extensive,  are  committed  to  writing,  with  this  clause : 
making  claim  prout  in  scriptis;  to  which  the  defendant  replies 
orally,  and  thereupon  the  suit  is  complete.  Which  having  been 
done,  the  contending  parties  have  the  case  pleaded  verbally,  if  it 
can  be  disposed  of  de  piano,  and  without  further  inquiry;  other- 
wise, if  the  cage  requires  further  consideration  of  law  or  fact,  the 
parties  agree  together,  or  are  directed  by  the  judge,  to  state  the 
case,  if  it  consist  of  matter  of  law,  by  memorials,  that  is  short 
accounts  of  the  nature  of  the  case,  and  by  additions  or  advertise- 
ments,* that  is  further  legal  grounds,  or,  if  the  case  be  one  of 
fact,  by  means  of  claim,  plea,  replication,  or  rejoinder;  of  which 
we  will  treat  specially  further  on. 

§  2.  The  manner  of  instituting  claim  and  conclusion  is  mani- 
fold, according  to  the  nature  of  the  claim.  Which  before  the 
court  of  Holland  and  supreme  Court  is  likewise  twofold :  either 
verbal,  which  is  but  a  short  conclusion  and  prayer  of  the  means 


*  lAdvertisement  =  a  written  state- 
ment   of    the    grounds    of    a    case 


supported    by    references    to    legal 
authorities.    Cf.  ch.  31.  §  4.— Ta.] 
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of  tlie  plaintiff's  demand,  as  is  contained  in  his  mandate,  with  the 
following  ending :  "  Concludes  upon  the  means  of  the  plaintiff's, 
mandate,  and  others  to  be  alleged  from  time  to  time,  if  need  he; 
and  that  the  defendant  may  be  condemned  to  satisfy  the  plaintiff, 
&c."  But  if  any  further  means  are  necessary,  the  claim  is. 
instituted  in  writing;  containing  these  further  means,  and 
thereon  a  short  conclusion  and  prayer,  in  the  following  manner : 
"  making  claim,  says  that,  &c.,  and  concluding  by  the  same  and 
other  means  to  be  further  alleged,  if  need  be,  that  the  defendant 
may  be  condemned,  &c." 

§  3.  But  in  the  towns  and  in  the  country,  where  there  is  no. 
preceding  request  or  mandament  with  means,  it  is  usual  briefly 
and  clearly  to  state  the  nature  of  the  case,  both  verbally  and  in 
writing,  and  to  pay  special  regard  thereto,  and  to  conclude  with 
what  the  plaintiff  claims  from  the  defendant,  as  follows :  "  the- 
plaintiff  says,  and  such  is  the  truth,  &c.  Wherefore  concluding 
that  the  defendant  may  be  condemned  to  pay  to  the  plaintiff,  &c." 

§  4.  Wherefore  special  attention  should  be  given  to  the  dis- 
positive of  the  conclusion,  that  is  the  tenor  of  the  prayer  or 
peroration,  so  that  the  same  should  agree  in  every  respect  with 
the  allegations  of  the  claim;  for  if  by  the  allegations  in  the 
summons  something  more  is  asked  which  is  not  included  in  the- 
conclusion  or  prayer,  no  attention  will  be  given  to  it  in  pronounc- 
ing judgment,  because  the  judgment  must  be  founded  on,  and 
cannot  go  beyond,  the  conclusion  and  final  prayer  in  the  sum- 
mons, aut.  offeratur  Cod.  de  litiscontestat.  Innocent,  in  ca'p.  super 
Uteris  extr.  de  rescript.  Bart,  ad  I.  Aurelius  28.  §  Stichum  7. 
D.  de  liberat.  legat.  Wieland.  prax.  civ.  den  4  tyd  cap.  3.  Dam- 
houd.  prax.  civ.  cap.  102.  num.  2,  3.  Andr.  Gail.  lib.  1.  ohserv. 
61.  num.  2. 

§  5.  Wherefore  the  plaintiff  must  first  consider  whether  he  cau 
obtain  any  right  by  provision,  that  is  preliminary  judgment, 
which  he  must  insert  in  his  conclusion  with  the  clause  "  and  by 
provision  of  namptissement,  or  at  least  by  provision."  As  to  how 
this  takes  place,  see  Wieland.  pract.  civ.  den  4.  tyd  cap.  4,  and 
Damhoud.  prax.  civ.  cap.  103,  and  what  we  have  more  fully  set 
forth  infra,  Ch.  XIX. 

§  6.  So,  likewise,  in  claiming  any  immoveable  property  un- 
lawfully possessed  by  another,  the  conclusion  of  .the  claim  must 
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set  fortt  tliat  the  defendant  may  be  condemned  to  deliver  up, 
&c.,  to  the  plaintiff,  together  with  the  fruits  and  'profits  thereof 
which  have  accrued  since  the  closing  of  the  pleadings ,  or  other- 
wise from  such  time  as  the  defendant  ought  to  have  delivered  up 
such  property,  li.  22.  Cod.  de  rei  vind.  I.  2.  Cod.  de  fruct.  et  lit. 
expens.  §  2.  Inst,  de  offic.  judic.  See  Wieland.  prax.  civ.  tit.  4. 
cap.  5.  Damhoud.  prax.  civ.  cap.  104. 

§  7.  And  in  ordinary  cases  we  must  always  pay  attention  to 
the  clause  of  costs  damage  and  interest,  whether  these  have 
accrued  by  bond,  or  out  of  the  case  itself  on  account  of  non- 
performance. Wieland.  d.  tit.  4.  cap.  6.  et  9.  Damhoud.  prax. 
civ.  cap.  105  et  108. 

§  8.  To  all  of  which  it  is  usual  to  add  the  salutary  clause,  that 
is  the  aiding  conclusion  "  or  for  such  other  relief  as  my  lords,  ex 
officio  vel  juris  via  shall  deem  best  for  the  plaintiff,"  which  is  of 
such  effect  that  every  right,  to  which  the  plaintiff  may  in  any 
way  be  entitled  upon  the  allegations  in  his  claim,  is  thereby 
considered  to  be  included  in  the  conclusion  or  prayer,*  arg.  I.  66. 
D.  de  judic.  I.  83.  §  1.  D.  de  verb,  ohlig.  I.  unic.  Cod.  Ut  qui  de 
sunt  Advocatorum  partibus  judex  Suppleat.  See  Andr.  Gail. 
lib.  1.  obs.  61.  nuTn.  11.  Damhoud.  prax.  civ.  cap.  109.  [Sande, 
I.  4.  t.  4.  d.  12.     Neost.  cur.  Holl.  dec.  14.J 

§  9.  Several  claims  of  one  and  the  same  kind,  against  one  and 
the  same  person,  may  be  joined  together  in  one  and  the  same 
action.  As  if  I  am  entitled  to  several  sums  of  money  out  of 
different  cases  against  one  and  the  same  person,  I  may  join  them 
all  in  one,  and  bring  a  cumulative  claim  thereon. t.  I.  11.  D.  de 
jurisdictione.  Bart  &  DD.  ad  I.  3.  Cod.  de  Edendo.  So,  like- 
wise, for  one  and  the  same  offence  proceedings  may  be  instituted 
criminally  and  civilly,  for  punishment  and  recovery  of  the  fine, 
and  for  more  than  one  fine  arising  from  the  same  case,  as  with  us 
in  cases  of  smuggling  and  offences  against  the  revenue  laws  to 
prosecute  for  several  punishments  and  fines  added  together,  and 
arising  from  one  and  the  same  case.  <?.  I.  11.  D.  de  jurisdict.  See 
Andr.  Gail.  lib.  1.  observ.  63.  nunn.  3,  9.  and  van  de  arresten, 
cap.  5.  num.  16.     Anton.  Tessaur.  decis.  18.  Hartmann.  observ. 

*  [Salutary  clause.     See  note  in      practice  to  insert  a  count  in  contract 

the  Appendix. — Te.]  with  a  count  in  tort  in  one  and  the 

+  [So,  in  like  manner,  it  is  a  daily      same  citation  or  declaration. — Tr.] 
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tit.  49.  ohserv.  3.  num.  6.  So,  likewise,  in  alternative  cases,  in 
which  something  is  left  to  the  choice  of  the  adverse  party,  or  the 
discretion  of  the  judge,  several  matters  may  be  joined  together  as 
one  case.  §  33.  Instit.  de  acUonib.  But  this  is  strictly  no 
cumulation,  that  is  a  heaping  together  of  actions,  but  an  alterna- 
tive conclusion,  and  a  suit  at  option.  Otherwise  if  the  choice 
consists  of  different  matters,  one  of  which  neutralises  the  other, 
we  must  adhere  to  the  one  or  the  other.  I.  1.  Cod.  de  Furtis. 

§  10.  The  claim,  when  made,  may  indeed  be  altered  before 
the  answer,  and  litis  conte static  .*  But  after  it  has  been  served, 
and  answer  made  thereon,  it  may  not  be  increased  or  altered  in 
any  way  to  the  prejudice  of  the  defendant.  Z.  23.  D.  de  judic. 
except  by  request  civil,  that  is  restitution  by  the  Government, 
and  upon  payment  of  costs;  but  it  can  always  be  reduced  and 
made  lighter,  even  after  plea  up  to  the  time  of  judgment.  Jason 
in  §  oTunium  I.  Instit.  de  Action.  Bart,  in  I.  edita  Cod.  de  edend. 
I.  quidam  existiiTiaverunt,  21.  D.  de  reh.  cred.  See  Andr.  Gail. 
lih.  1.  ohs.  74.  num.  5.  et  seqq.  Wieland  frax.  civ.  tit.  4.  cap.  11. 
Damhoud.  prax.  civ.  cap.  110  (a).  With  respect  to  the  style  and 
manner  of  summoning  and  pleading,  there  are  certain  forms 
which  it  is  customary  to  follow;  of  which  we  will  treat  more 
fully,  post,  Chap.  XIX. 

*  ICf.  ante,  Ch.  III.  §  3.— Tb.]  Begtsgel.  lib.  V.  cay.  5.  &  cap.  13. 

(a)  See  further  on  the  subject  of  and  Wassenaar.  practycq.  jud.  cap. 

this  chapter,  Merula,  man.  van  pro-  1.  n.  42.  et  seq. 
cederen,  lih.  4.  tit.  37.   Huber.  Heed. 
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CHAPTEE  XVI. 


OF  TIME  AND  DAY  OF  DELIBERATION. 


Sect. 
jL.  Day   of   deliberation   defined. 
How  granted. 

2.  Its  different  kinds. 

3.  Before  the  completion  of  the 

suit. 

4.  How  in  the  completion  of  the 

suit. 

5.  Whether  and  when  it  is  un- 

necessary on  the  answer  of 
the  defendant  and  replication 
of  the  plaintiff. 


Sect. 

6.  Whether  and  when  after  the 

completion  of  the  suit. 

7.  Time     or     postponement     are 

granted  either  simply  or 
peremptorily  upon  pain  of 
bar. 

8.  Whether    and    when    against. 

Namptissement  and  other 
provisional  decrees. 

9.  Whether  time   and  eztensioa 

take  place  after  judgment. 


§  1.  The  defendant  having  appeared  before  the  judge,  or 
caused  his  attorney  to  enter  appearance,  is  entitled  to  time  and 
day  of  deliberation,  upon  everything,  iu  order  that  he  should 
not  be  met  unawares  by  any  new  matter  and  not  have  the  means 
of  defending  himself  against  it;  which  time  is  allowed  to  him 
for  a  shorter  or  longer  period  by  the  judge,  according  to  the 
tenor  of  each  particular  Instruction  or  Ordinance,  and  also, 
according  to  the  circumstances  of  the  case.  So  that  it  mostly 
depends  upon  the  discretion  of  the  judge  whether  and  what  time 
for  deliberation  the  defendant  requires,  cap.  qiioad.  15  in  fin. 
extr.  de  Sentent.  8f  de  re  judic.  Instructie  of  the  Court  of 
Holland,  art.  69.  art.  75.  8f  art.  131.  Ampliatie  van  de 
Instructie,  art.  18.  Andr.  Gail.  lib.  1.  observ.  53.  num.  20. 
observ.  91.  num.  13.  Merul.  praic.  civ.  lib.  4.  tit.  80.  cap.  1,  2. 

§  2.  Time  and  extension  are  of  different  kinds,  some  are 
granted  before  and  at  the  completion  of  the  suit,  some  after 
the  completion;  others  again,  after  judgment  in  postpone- 
ment of  the  execution;  of  which  we  will  treat  in  its  proper 
place  (a). 

(a)  "Bilationem  (inquit  cl.  Brun-  2.  Judicialem,  quami  judex  concedit. 
neman  traetat.  de  processu  civ.  cap.  3.  Conventionalem,  qitam  partes  sibi 
6)   faciunt   triplicem,    1.    Legalem.      muiuo  concedunt,  etiam  in  judicio,. 
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§  3.  The  time  for  completing  the  suit  is  actually  the  time 
which  anyone  requires  in  order  to  appear  properly  before  the 
Judge,  which,  before  the  Court  of  Justice,  is  generally  taken, 
in  regard  to  people  in  Holland,  at  least  14  days  previously,  and 
in  Zeeland  three  weeks;  in  the  towns  and  in  the  country  against 
the  next  ensuing  courtday,  the  summons  having  been  taken 
out  at  least  three  days  previously,  otherwise  the  same  will  run 
until  the  next  following  courtday.  Ordonn.  o'p  't  stuk  van  de 
Justitie  in  the  towns  and  in  the  country,  art.  1.  Ampliation 
of  the  Instruct,  art.  1.  Papegay,  p.  18.  Merul.  pra^.  civ. 
lib.  4.  tit.  24.  cap.  14. 

§  4.  According  to  the  Ordina/nce  of  Justice  in  the  towns  and 
in  the  country,  no  day  of  deliberation  or  time  is  allowed  in 
and  at  the  completion  of  the  suit;  in  the  walled  towns,  in  cases 
amounting  to  100  guilders,  and  in  the  villages  50  guilders  and 
under :  which  are  completed  verbally,  and  must  be  disposed 
•of  de  piano  without  any  delay;  except  where  for  good  reasons. 


praesertim  in  compromissis  et  mora- 
toriis  indultis.  Hatione  Object!  alia 
datur  ad  actum  Judicialem  'vel 
Extrajudicialem       ilia       est       vel 

1.  Citatoria,  quae  citato  datur,  ut 
intra  certum  tempus  compareai ;  vel 

2.  Deliberatoria,  quae  exhihito 
libello  datur  citatis  ex  Nov.  53.  cap.  3 
(and  which,  being  taken  simply, 
makes  the  defendant  bound  to  the 
Court  (hanlcvast),  but,  being  subject 
to  exception,  does  not  found  juris- 
diction), vel  3.  Vacatoria  seu  jerialis. 
vel  4.  Recusatoria  a.  negatoria  s. 
exceptatoria.  5.  Litigatoria  oh  litem 
contestandam.  6.  Prseparatoria  s. 
probatoria.  7.  Allegatoria,  de  qua 
Auth.  juhemus  Cod.  de  jud.  8.  Difi- 
nitoria  et  Judicatoria,  sed  longh 
plures  introduxit  dilationum  species 
negligentia  advocatorum  (seu  potius 
procv/ratorum)  et  crudelis  judicum 
litihus  delectantium  dementia,  dum 
dilationes  petuntur  ex  levissimis  ple- 
rumque  causis,  quas  tarn,  multas, 
iamque  supervacuas  litigatorihus 
passim    dari   maris    est."      But    in 


order  to  shorten  the  procedure,  very 
salutary  provisions  were  already 
made  by  the  respective  Courts  of 
Justice  in  the  year  1728.  Ch.  plctb. 
vol.  6.  p.  648.  The  preliminary 
requests,  which  may  further  be  made 
by  the  defendant  according  to  cir- 
cumstances, are  mentioned  with 
great  accuracy  in  the  sketch  of  the 
manner  of  procedure  in  the  Courts, 
published  by  Mr.  J.  van  der  Linden,_ 
pag.  49,  and  may  be  summed  up  as 
follows.  1.  Copy  of  the  power  (to 
sue).  2.  Copy  of  the  capacity. 
3.  Copy  of  the  documents  set  forth 
by  the  plaintiff  with  the  dates 
thereof.  4.  Copy  of  the  long  return. 
5.  Elucidation.  6.  Caution  pro  judi- 
cata. 7.  Caution  for  reconvention. 
8.  Choice  of  domicile.  The  reader 
may  further  consult  on  the  subject 
of  this  chapter.  Morula,  lib.  IV.  tit. 
39.  Wassenaar,  pract.  judic.  cap.  1. 
num.  51.  et  seq.  and  also  the  pro- 
visions of  the  different  Instructions 
and  Ordinances  an  the  manner  of 
procedure. 
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the  judge,  upon  the  request  of  one  or  other  of  the  litigating 
parties,  is  of  opinion  that  some  extension  of  time  is  necessary. 
Ordonn.  art.  11.  But  in  cases  above  these  amounts,  or  in  other 
real  or  personal  actions,  the  defendant  will  in  the  towns  be 
entitled  to  eight  days;  and  before  the  Baljuw  and  men,  or  the 
judges  in  villages,  fourteen  days,  in  order  to  answer  thereon, 
which  time  is  also  allowed  for  filing  a  replication  or  rejoinder, 
that  is  fresh  claim  and  answer  thereon.  See  the  said  Ordon. 
art.  12.  and  the  note  thereon. 

§  5.  It  must,  however,  be  well  understood  that  for  the  repli- 
cation, or  fresh  claim  on  the  answer  of  the  defendant,  and  for 
the  rejoinder,  that  is  answer  of  the  defendant  to  the  replication, 
no  time  ought  to  be  allowed,  if  nothing  new  is  introduced  by 
the  plea  of  the  defendant  or  the  replication  of  the  plaintiff, 
for  which  any  consideration  and  deliberation  are  necessary; 
for  the  said  time  and  day  of  deliberation  have  only  been  intro- 
duced where  the  same  are  necessary,  and  should  always  be 
shortened  and  refused,  where  they  are  not  highly  needed.  DD. 
ad.  I.  1.  Cod.  de  dilationih.  Sf  I.  2.  in  inpr.  Cod.  de  ternp. 
appellat.  See  Merul.  prax.  civ.  lib.  4.  tit.  80.  cap.  1.  num.  3. 
So  that  if  the  defendant,  either  at  once,  or  after  day  of  delibera- 
tion, files  no  other  answer  than  the  contrary  conclusion,  that  is 
simple  denial,  the  plaintiff,  who  on  his  side  must  always  be 
prepared,  is  bound  to  proceed  without  any  delay.  Likewise  the 
defendant,  if  the  plaintiff  by  his  replication  introduces  nothing 
new,  but  persists,  that  is  adheres  to  his  claim  or  demand,  is 
not  entitled  to  any  further  time  or  day  thereon,  but  must 
immediately  proceed  to  the  completion  of  the  case.  With 
respect  to  which  (this  ought)  especially  (to  be  so)  in  the  country, 
where  the  practitioners,  in  accordance  with  the  letter  of  the 
said  Ordinance  but  against  the  spirit  and  meaning  of  its 
principle,  request  time  and  day  of  deliberation  in  every  case, 
simply  to  benefit  one  another  thereby  and  to  make  the  suit 
immortal.  See  the  note  to  art.  12.  of  the  Ordon.  op  't  stuk  van 
de  Justitie. 

§  6.  Time,  or  extension  after  completion,  is  the  time  allowed 
to  any  one  to  serve  his  proofs,  by  production,  that  is  by 
exhibiting  them,  and  calling  of  his  witnesses,  reproches,  that  is 
objections  to  the  witnesses,  salvations,  that  is  answers  to  these 
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objections,  which  is  usually  granted  from  the  one  Courtday 
to  another,  or  otherwise  from  14  days  to  14  days. 

§  7.  Of  these  delays  some  consist  in  a  simple  order,  after 
which  for  good  reasons  it  is  allowed  to  request  further  delay; 
others  again  are  peremptory,  that  is  on  pain  of  har,  by  virtue 
of  which  justice  will  be  done  on  that  which  has  been  put  in 
by  one  or  other  of  the  parties;  which  in  the  towns  and  in  the 
country  is  generally  granted  on  pain  of  bar,  in  order  thereby 
to  prevent  every  other  or  further  request  for  time;  but  in  the 
Court  of  Holland  it  is  unnecessary  to  add  this,  for  there  all 
days  and  terms  are  pereTwptory ,  that  is  depriving  of  all  objection 
(vellig),*  after  which  no  further  time  will  be  granted.  See  the 
Instructie  of  the  Court,  art.  69.  art.  75.  Sf  aH.  124.  Annpliation 
of  the  Instruction,  art.  18. 

§  8.  Against  the  request  of  provision  {Namptissement  or 
Handvulling),  and  other  benefits  and  provisional  requests,  as  in 
possessory  cases,  and  the  like,  no  day  of  deliberation  is  allowed, 
but  the  defendant  must  on  the  appointed  day  answer  pereTnp- 
tordly,  that  is  on  pain  of  bar.  Provided  that  in  cases,  where 
a,dmission  or  denial  of  his  signature  is  requested  (Handvulling), 
besides  the  summons,  a  proper  copy  of  the  writing,  upon  which 
the  said  provisional  request  is  founded,  is  delivered  to  him,  which 
having  been  omitted,  the  defendant  niay  on  the  day  of  hearing 
apply  for  the  same  and  also  for  day  of  deliberation.  See  the 
Papegay,  p.  19.  Ampliation  of  the  Instruction  of  the  Court  of 
Holland,  art.  9.  Which  is  also  observed  in  the  towns  and  in 
the  country. 

§  9.  Extension  of  time  after  judgment  is  the  time  allowed 
to  any  one  to  consider  whether  he  will  appeal  against  the 
judgment,  for  which  purpose  ten  days  are  allowed  with  us, 
and  yet  twenty  days  more  after  the  institution  of  appeal,  in 
order  to  prosecute  the  same;  within  which  time  no  execution 
may  be  taken  out  in  the  matter.  Instruct,  of  the  Court,  art. 
198.  Ordon.  op.  't  stuJc  van  de  Justitie,  within  the  towns  Sfc. 
art.   23.     Under   which   may   be   also   included   the   time   and 

*  [Vellig.     Weiland,   Taalkundig  defend  himself  in  law  and  thus  loses 

WBK.   sub   voce    Vallig,   observes:  his  right."     Of.  ante,  bk.  5.  ch.  1\ 

"  In    Gelderland    a   person   is    still  note  (a). — Tb.] 
spoken  of  as  Vellig,  who  does  not 
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staying  of  execution  in  satisfaction  of  the  judgment,  whicli  is 
granted  to  anyone  by  the  judge  according  to  the  circumstances 
of  the  case,  of  which  more  fully  hereafter.  See  further  what 
is  fully  treated  of  concerning  these  matters  by  Damhoud.  'prax. 
civ.  caf.  114.  ^  seq.     Wieland.  pract.  civ.  tit.  4.  cap.  15.  Sf  seq. 
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CHAPTER  XVII. 

OF  EXCEPTIONS,  THAT  IS  OBJECTION  BY  THE  DEFENDANT 
TO  THE  SUIT  OF  THE  PLAINTIFF. 


Sect. 

1.  Of  Exceptions  and  their  dif- 

ferent kinds. 

2.  Declinatory  Exception. 

3.  Recusation     of     the      judge, 

whether  and  to  what  extent 
it  exists  among  us. 

4.  Dilatory  Exception. 

5.  Exception  that  the  day  for  ap- 

pearance is  too  short. 

6.  Of   the   case   where   a   person 

has  been  summoned  to  appear 
on  holidays  and  festival  days. 

7.  Of  objection  against  those  who 

sue  in  the  name  of  another 
and  not  in  their  own  name. 

8.  Of  the  request  to  see  copy  of 

the  power,    and   day  of   de- 
liberation. 


Sect. 
9.  Of  the  request  for  security  for 
costs  and  choosing  domicilium 
citandi. 

10.  Whether  and  when  the  caution 

juratoir  is  sufl&cient. 

11.  Of  the  request  of  guaranty  or 

indemnity. 

12.  The  oath  de  calumnia,  whether 

in  use  among  us. 

13.  Peremptory  exception. 

14.  Of  Errors  in  calculation. 

15.  Whether  the  exceptions  must 

be    made    before    litis    con- 
testatio. 

16.  By  what  exceptions  we  may  or 

may  not  persist. 


Before  the  defendant  answers  he  should  well  consider  whether 
he  cannot  escape  or  meet  'the  claim  of  the  plaintiff  with  some 
objection,  especially  an  objection  that  may  serve  to  evade  the 
jurisdiction  of  the  judge,  and  which  he  is  not  allowed  to  do  after 
he  has  pleaded,  for  he  is  thereby  considered  to  have  submitted 
himself  to  the  jurisdiction.  I.  pen.  D.  jurisdict.  I.  30.  D.  de 
Judiciic. 

§  1.  Objection  or  exception  is  an  opposition  on  the  part  of  the 
defendant  to  the  claim  of  the  plaintiff;  either  to  the  jurisdiction 
of  the  judge,  or  for  extension  of  time,  or  dismissal  of  the  case. 
§  8.  Instit.  de  exceftionib .  Whence  it  is  to  be  understood  that 
the  same  are  of  three  kinds :  declinatory,  dilatory,  and  pereTnp- 
tory  (a). 

(a)  See  the  Sketch  of  the  man.  of  proced.  p.  51-55,  and  Vromans  de  for. 
comp.  p.  222.  et  seq. 
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§  2.  A  Declinatory  exception  is  where  anyone  objects  to 
submit  to  the  judge,  before  whom  he  has  been  improperly  cited, 
with  a  view  of  excluding  or  challenging  his  jurisdiction,  in  order 
to  be  referred  to  his  own  daily  judge;  which  takes  place  in  all 
cases  where  anyone  has  been  summoned  before  a  judge  to  whose 
jurisdiction  he  is  not  subject.  I.  ult.  D.  de  jurisdict.  junct. 
I.  2.  D.  si  qu-is  in  jus  vacat.  non  ieret.  of  which  we  have 
sufficiently  treated  already. 

§  3.  Under  declinatory  exception  the  objection  to  the  person 
of  the  judge  by  way  of  recusing  him  was  also  included.  I.  16.  ^ 
auth.  seqg.  Cod.  de  Jud.  But  since,  among  us,  the  Court  is 
composed  of  several  judges,  it  is  indeed  allowable  to  recuse  a 
member  of  the  Court  on  the  ground  of  enmity,  relationship,  or 
other  reasons,  but  not  to  recuse  the  whole  tribunal,  in  order 
altogether  to  evade  it.  See  Merul.  prax.  civ.  lib.  4.  tit.  40. 
cap.  4.  Damhoud.  prax.  civ.  cap.  125.  Wieland.  pract.  civ. 
tit.  5.  cap.  6.  Andr.  Gail.  lib.  1.  obs.  33.  nurn.  1.  2.  3. 

§  4.  Dilatory  exception  is  the  request  of  time  and  day  of 
deliberation,  by  which  the  case  is  postponed  and  extended,  which 
may  in  the  discretion  of  the  judge  be  granted  for  various 
reasons,  as  we  have  already  mentioned. 

§  5.  Under  which  is  also  included  exception  against  short 
service,  holiday  or  feast  day,  upon  which  anyone  has  been 
summoned  to  appear  in  law.  cap.  1.  de  judic.  in  clement.  1.^2. 
D.  si  quis  in  jus  vocat.  non  ierit.  I.  ■fin.  Cod.  de  feriis.  For  if 
anyone  has  in  the  towns  or  villages  not  been  summoned  three 
days  previously,  and  in  the  Court  at  least  fourteen  days  are 
given.  Ampliation  of  the  Instruction,  art.  9.  Ordonn.  op  't  stuTt 
van  de  justitie  in  the  towns  and  in  the  country,  art.  1.  he  may 
raise  objection  thereto  that  he  has  been  summoned  too  short  a 
time  before  the  day,  and  time  will  be  granted  him  until  the 
following  Courtday.  See  Merul.  prax.  civ.  lib.  4  tit.  40. 
cap.  11.  vAim.  2. 

%  6.  But  concerning  feast  and  holidays,  if  anyone  has  been 
summoned  on  a  feast-day  or  holiday  when  no  judicial  business  is 
done,  the  summons  will  not  thereby  be  void,  but  be  of  itself 
extended  until  the  next  following  Courtday.  DD.  ad  I.  1.  Cod. 
de  offic.  civ.  jud.  See  also  Instruction  of  the  Court,  art.  50. 
Damhoud.   prax.   civ.   cap.   60.  num.   7.     Wieland,  pract.   civ. 
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tit.  2.  carp.  8.  num..  5,  6,  7.  Merul.  frax.  civ.  lib.  4.  tit.  24. 
cap.  14.  nuTn.  12.  Pecc.  van  besetten,  cap.  10.  num.  1,  2,  and 
my  note  thereon.     Christin.  vol.  2.  decis.  151.  num.  11. 

§  7.  From  those,  who  summon  us  not  in  their  own  name,  but 
proceed  at  law  for  or  on  behalf  of  another,  we  may  before 
pleading  demand  proof  of  their  capacity  and  right,  upon  which 
they  seek  to  found  their  claim.  See  Damhoud.  prax.  civ, 
cap.  97.  ^  cap.  132,  ^  133.  Merul.  prax.  civ.  lib.  4.  tit.  40. 
cap.  7.  8.  Against  him  who  founds  his  claim  upon  a  right  which 
he  has  bought,  we  may  before  pleading,  request  a  declaration  of 
what  he  paid  for  it,  in  order  that  we  may  decide  whether  we 
will  take  over  the  purchase  (naasten). 

§  8.  Some  have  also  wished  to  establish  that  they  before 
answering  are  entitled  to  have  delivery  and  copy  of  the  power  by 
virtue  of  which  the  attorney  conducts  the  case  for  his  principal. 
arg.  I.  24.  Cod.  de  probat.  But  thereby,  especially  in  the  towns 
and  in  the  country,  the  case  is  not  delayed  or  postponed,  pro- 
vided the  attorney  promises  to  hand  over  the  same  by  the  first 
opportunity,  and  takes  the  case  upon  himself  at  his  own  risk 
and  as  his  own,  as  we  have  more  fully  stated  in  Chapter  IV. 
§  7. 

§  9.  But  if  the  plaintiff  be  a  stranger,  having  no  property 
within  the  jurisdiction  of  the  judge  before  whom  the  case  has 
been  brought,  the  defendajat  may  request  security  for  costs*  and 
for  that  which  the  defendant  may  claim  from  the  plaintiff  by 
reconvention,  that  is  counterclaim, t  out  of  which  he  may,  if 
successful,  satisfy  himself;  and  further  (he  may  request) 
domicilium  citandi,  that  is  the  pointing  out  of  a  certain  place 
under  the  said  jurisdiction  where  all  citations  and  legal  demands 
may  be  served  upon  him.  auih.  generaliter  Cod.  de  Episc.  ef 
Cler.  jv/nct.  Nov.  112,  cap.  3.  Cod.  de  his  qui  accus.  nan  poss. 
Christin.  ad  leg.  Mechlin,  cit.  7.  art.  19.     Marant.  prax.  aur^ 

*  [WUham  vs.  Venables,  1  Menz.  demand  security  for  his  costs  in  con- 

291.    Bunlive    vs.     Harrington,     1  vention,  bijt  also  for  what  he  has  to 

Menz.  292.      Holyohe  vs.   Laing,  3  claim  in  reconvention.      Vid.  v.  d. 

Menz.  396.    B,yan  vs.  Ahrams,  Buch.  Linden,    j'^d.   pract.   vol.   1.   bk.   2. 

Rep.     1873,     p.     93.      Steytler    vs.  ch.   4.    §   4.      Morula,   manier  van 

Tonkin,   Buch.   Rep.    1876,   p.   241.  proced.  bk.   4.   tit.   41.   oh.   1.    §   1. 

Van  Blerk  vs.   Hollins  &  Holder,  Voet  2.  8.  1.    Supr.  Cur.  Transvaal 

Kotze's  Rep.  p.  128. — Tb.]  decis.  in  Taylor  vs.  Merrington,  2. 

+  [Not  merely  may  the  defendant  S.  A.  B.  30. — Tr.] 
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fart.  6.  de  satisdat.  octavo  membro  judicii,  num.  16.  Horat. 
Carpan.  ad  Statut.  Mediolan.  part.  1.  cap.  44.  num.  11. 

§  10.  Except  where  lie  can  find  no  security,  in  which  case  he 
may  be  admitted  under  caution  juratoir,  that  is  upon  his  oath 
to  satisfy  the  same.  d.  auth.  generaliter.  Cod.  de  Episc.  et  Cler. 
See  Pyrrh.  Maur.  tract,  de  fide  jussorib.  1.  part,  princ.  3.  sect, 
praelud.  cap.  25.  alias  34,  num.  21.  Andr.  Gail.  lib.  2.  obs.  47. 
num.  8.* 

§  11.  If  anyone  has  been  cited  to  answer  in  a  matter  for 
which  another  person  is  again  responsible  to  him,  as  in  cases  of 
freeing  and  warranty,  the  defendant  may  likewise  before 
answering  request  time  in  order  to  seek  his  redress  or  guaranty 
from  such  person,  and  the  first  suit  must  meanwhile  be  sus- 
pended, until  the  case  of  the  guaranty  or  warranty  has  been 
settled ;  but  a  simple  freeing  or  indemnity  cannot  delay  the  first 
suit,  which  must  proceed  unhindered.  See  Papegay,  pag. 
mihi,  89.     Damhoud.   prax.   civ.   cap.   134. 

§  12.  Formerly  the  plaintiff  had,  before  the  plea  and 
completion  of  the  case,  to  swear  that  he  had  instituted  his  case 
bond  fide  and  trusting  to  his  good  right,  without  desiring  to 
harrass  his  adversary  thereby.  I.  2.  Sf  tot.  tit.  Cod.  de  jure 
jurand.  propter  calumniam  dando.  But  this  practice  is  rarely 
followed  by  us.  See  Merul.  prax.  civ.  lib.  4.  tit.  44.  cap.  1. 
et  seq. 

§  13.  Peremptory  exceptions  are  objections  on  the  part  of  the 
defendant  by  which  the  entire  case  is  put  an  end  to,  §  8,  9. 
Instit.  de  except,  whether  the  same  are  founded  in  fact  or  in  law, 
as  for  instance  the  exception  of  fear  (vare),  fraud  or  covin,  t  non 
numeratce  pecunice,  of  payment,  novation,  discharge  and  the 
like.     See  Merul.  prax.  civ.  lib.  4.  tit.  40.  cap.  13,  14. 

§  14.  Hereunder  is  included  the  exception  of  error  in  calcu- 
lating [error  in  calculo),;  which  may  at  all  times  be  propounded, 
according  to  the  general  rule  that  error  in  calculation  is  no 
payment;  which  must  be  understood  of  accounts  which  consist 
m  forma  and  can  be  recalculated,  and  the  recalculation  of  which 
has  not  been  renounced  by  agreement.     I.  unic.  Cod.  de  errore 

*  [Add.  V.  d.  Linden,  Jud.  pract.  t  [C/.  Voet.  4.  tits.  2  &  3.— Te.] 

6ft.  2.  eh.  4.  §  4.— Te.] 
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calculi,  junct.  I.  2.  Cod.  de  rejudic.     See  Mascard.  de  probat. 
vol.  1.  conclus.  253.  num.  24  et  seqq. 

§  15.  Peremptory  exceptions  must,  moreover,  always  be  made 
at  tlie  sam.e  time  as  the  answer  to  the  claim,  with,  this  clause, 
"  that  it  shall  not  be  admitted  finally  and  ordinarily,"  &c.  But 
declinatory  and  dilatory  exceptions  naust  be  made  before  the  plea 
and  completion  of  the  case.  I.  16.  Cod.  de  judio.  DD.  ad.  I.  57. 
D.  de  re  judic.  I.  12.  Cod.  de  except.  I.  19.  Cod.  de  probat. 
Marant.  de  exceptionib.  part.  6.  num.  7.  8.  8f  9.  and  the  one 
before  the  other;  for  if  the  defendant  only  propounds  dilatory 
exceptions,  and  only  asks  time  without  protestation,  that  is 
saving'  his  further  right  (which  is  generally  added  in  these 
words,  before  pleading  to  except,  or  make  any  other  request), 
or  otherwise  simply  pleads  to  the  claim,  it  will  be  considered  that 
he  has  thereby  submitted  to  the  jurisdiction  of  the  judge,  and 
he  will  be  estopped  from  making  declinatory  or  dilatory 
exception.  See  Merul.  prax.  civ.  lib.  4.  tit.  40.  cap.  1.  num.  1. 
Damhoud.  projs.  civ.  cap.  120.  num.  4.  Wieland.  tit.  5. 
cap.  1.       Masuerii.  prax.  tit.  de  except.  9.  nunn.  3. 

*  §  16.  Of  these  there  are  three  kinds  by  which  we  may  persist, 
that  is  expect  judgment  thereon,  before  proceeding  with  the 
instituted  suit,  to  wit,  renvoy,  that  is  declinatory  exception  to 
the  jurisdiction,  and  being  referred  to  one's  daily  judge;  litis- 
pendentis,  that  is  that  the  same  case  is  already  pending  before 
another  judge;  and  litisfinitae,  that  is  that  the  case  has  already 
been  decided  by  a  previous  judgment :  under  which  are  also 
included  exceptions  of  transaction,  that  is  agreement  and  accord ; 
and  award  of  arbitrators,  proved  either  by  a  public  instrument  or 
writing  inter  partes;  for  which  purpose  conclusion  is  usually 
made  that  it  be  declared  inadmisnble,  and  absolution  from  the 
instance  granted.  [Item,  exception  of  acquiescence  and  homolo- 
gation of  the  judgment  in  question,  which  is  propounded  against 
him  who  wishes  to  appear  in  appeal  from  the  decision  of  an 
inferior  judge,  and  has  nevertheless  approved  and  recognised  the 
said  decision  by  evident  signs  and  acts,  and  is  accordingly 
considered  to  be  deprived  of  his   appeal   (b).]     Litispendentie, 

(6)  See  Grot.  Introd.  bh.  3.  ch.  9.  ch.  25.  n.  1.     It  is  indeed  true  that 

§  5.  art.  21.  of  the  ordinance  and  relief  may   be   granted  against  the 

manner  of  procedure  in  the  towns  lapse    of    the    fatalia    in    the    case 

and  in  the  country,  and  post,  Bh.  V.  mentioned  in  the  note  there,  but  not 
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by  which  the  defendant  is  rendered  subject  to  the  Court,  is 
understood  to  take  place,  as  soon  as  the  summons  has  been 
properly  made,  together  with  copy  of  the  claim,  for  which 
purpose  the  Court  will  deem  the  service  of  the  writ  sufi&cient,  by 
which  it  is  considered  that  the  defendant  has  thereby  been 
sufficiently  warned  (gepraevenieert)*  and  brought  before  the 
Court,  cap.  2.  ut  lite  pendente  nihil  innovetur.  In  Clementin. 
4"  cap.  praeposuisti.  19.  extr.  de  foro  compet.  Joan.  Papon. 
lib.  7.  tit.  8.  arrest.  1.  See  also  Consult.  &  Advys.  vol.  3. 
[Rotterdam)  cons.  326.  And  in  some  towns  there  are  ordinances 
that  even  a  simple  summons  before  a  justice  of  the  peace  makes 
the  case  pending  there.  See  Ampliation  of  the  176  Burgerlyke 
Keur  of  the  town  of  Leyden,  art.  1.  See  also  Merul.  proa;,  civ. 
lib.  4.  tit.  24.  cap.  11  (c).  "Which  is  to  be  understood  of  the 
defendant  who  is  thereby  rendered  subject  to  the  Court,  but  not 
of  the  plaintiff,  who  may  always  before  plea  by  the  defendant, 
withdraw  the  case  commenced  by  him,  and  abandon  the  same, 
or  institute  it  before  some  other  competent  judge,  as  has  been 
observed,  ante,  BJc.  V.  ch.  III.  §  3.  All  other  exceptions,  both 
dilatory  and  pereTnptory,  may  indeed  be  propounded,  and  a 
decision  be  first  prayed  thereon,  but  notwithstanding  the  same, 
a  plea  should  be  filed  upon  the  case  itself.  See  the  Ordon.  op  't 
stuk  van  de  justitie  within  the  towns  and  in  the  country,  art.  13. 

against  the  peremptory  exception  of  taken  place.     When  the  I.  30.  D.  de 

homologation  and  acquiescence.   Vid.  judic.   applies,   uhi  aceeptum  semel 

Voet  in  Comment,  ad  Pandect,  tit.  est  judicium  ihi  et  finem,  accipere 

de  appellat.  num.  2.  debet,  accipitur  enim  judicium  per 

*  [  6repraei!emeerf = previously  in-  litiscontestationem.       Vid.     Sande 

formed,  warned  or  notified.  Kramer.  decis.  I.  1.  t.  7.  def.  1.      Now  litis- 

KunstwoordentolJc. — Te.]  contestatio    is    certainly    something 

(c)  The  contrary  of  the  view  ex-  more  than  prcevention  and  citation 

pressed  by  the  Author,  would  seem  which  bear  no  analogy  to  contract, 

to  me  better  founded  and  ought  to  be  and  means  therefore  nothing  more 

the  more  readily  adopted,   for  it  is  than  the  answer  of  the  defendant  [or 

well  known,  and  inter  alia  appears  the  closing  of  the  pleadings. — Ta.] 

from  the  I.  12,  13  &  14.     Digestor.  See  Merulae  man.  van  proced.  lib.  4. 

de  exceptione  rei  judicatae,  and  also  tit.  4.  c.  1.  §  223.  junct.  tit.  40.  cap. 

from  Grot.  Introd.  bh.  3.  ch.  49.  §  2.  3.  n.  14.     Whence  it  follows  that  a 

that  in  the  exception  litis  pendentis  simple    citation    does    not    produce 

these  things  must  concur:   1st,  that  Htispendenfia  as  van  Leeuwen  thinks, 

between  the  same  persons  ;  2nd,  in  Conf.  porro  acutiss.  A.  Vinn.  selectar 

the    same    case ;    3rd,    and    before  Jur.  quaestion.  lib.  1.  cap.  5. 
another   judge   litis  contestatio  has 
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Instruct,  of  the  Court  of  Holland,  art.  88.  Ampliat.  art.  2.  See 
more  fully  hereon  Damhoud.  proa;,  civ.  cap.  23.  et  seq.  Merul. 
pra^.  civ.  lib.  4.  tit.  40.  cap.  1.  2.  3.  et  seq.  Wieland.  pract. 
civ.  tit.  4.  cap.  5.  et  seq.  (d). 

(d)  Add.  Huher.  Heed.  Xtechtsgel.  Bk.  V.  ch.  17.  et  Zanger.  de  Exception. 
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CHAPTER  XVIII. 


OF  RECONVENTION  OR  COUNTERCLAIM. 


Sect. 

1.  Reconvention  defined. 

2.  At  what  time  it  must  be  inade. 

3.  How  it  differs  from  compensa- 

tion. 


Sect. 

4.  In    what    cases    reconvention 

can,  and  cannot,  be  made. 

5.  Whether  a  fresh  summons  is 

necessary. 

6.  How  it  is  completed. 


§  1.  Eeconvention,  or  counterclaim,  is  likewise  a  kind  of 
exception  or  objection  against  tlie  claim  of  the  plaintiff, 
whereby  what  is  claimed  is,  as  it  were,  destroyed  and  set  off  by 
that  which  the  defendant  in  his  turn  has  to  claim  from  the 
plaintiff.  Novell.  96.  cap.  2.  §  Sancimus.  ^  Novell.  123. 
cap.  25.  As  if  any  one  were  to  claim  twenty  from  me,  and  I 
again  have  to  claim  fifteen  or  twenty  of  the  same  kind  from 
him,  I  may  make  a  claim  in  reconvention  against  him  before 
pleading,  in  order  that  the  two  claims  may  be  disposed  of  at  the 
same  time. 

§  2.  Wherefore  reconvention  must  be  made  before  plea.* 
For  if  it  be  made  after  plea,  it  will  indeed  render  the  plaintiff 
in  the  claim  in  reconvention  subject  to  the  judge,  but  cannot 
postpone  the  first  suit  instituted  (by  the  plaintiff),  which  has 
precedence  in  the  proceedings,  as  has  been  pointed  out,  ante, 
chap.  viii.  §  6.  See  also  Damhoud.  proa;,  civ.  cwp.  141. 
nwm.  1.  2.  Andr.  Gail,  de  face  public ,  ca-p.  12.  Wurmser, 
-pract.  lib.  1.  tit.  12.  obs.  4. 

§  3.  Reconvention  differs  from  compensation  or  right  of 
set-off  in  this,  that  what  is  brought  in  compensation  must  clearly 
appear  to  be  of  the  same  sort,  quality,  and  nature  with  that 
against  which  it  is  set-off,  so  that  there  is  not  the  slightest 
difference  between  them,  in  order  that  the  debt  may  be  actually 


*  [Van  der  Linden,  p.  417  (Henry's 
Translation),  is  to  the  like  effect. 
The  practice  in  South  Africa,  how- 
ever, is  for  the  defendant  to  make 


claim  in  reconvention  after  plea  or 
answer  to  the  plaintiff's  claim  or 
declaration  in  convention. — Tb.] 
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wiped  out  therety.  I.  1.  I.  4.  Cod.  de  compensat.  and  this  not 
only  in  every  stage  of  tlie  suit.  I.  8.  D.  eod.  but  even  after 
judgment  may  it  be  set-off  against  the  execution.*  I.  2.  Cod. 
de  Compensat.  See  Grot.  Introd.  bk.  3.  ch.  40.  Andr.  Gail. 
lib.  2.  obs.  17.  But  reconvention  also  takes  place  in  cases  that 
are  unequal,  and  in  which  it  is  not  so  clear  that  compensation 
can  take  place,  but  a  judgment  is  needed  for  the  purpose. 

§  4.  Such,  however,  that  the  reconvention  in  regard  to  the 
mode  of  the  remedy  must  be  of  the  same  kind,  so  that  it  may 
take  its  course  with  the  suit  commenced  (by  the  plaintiff).  As 
has  also  been  pointed  out  in  Chapter  YIII.,  that  it  cannot 
take  place  in  order  to  delay  a  claim  for  provisional  sentence 
{Namptissement  or  Handvulling),  unless  the  reconvention  is  of 
such  a  nature  that  thereby  a  similar  claim  for  provision 
Namptissement  or  Handvulling,  can  be  made.  arg.  I.  3.  Cod. 
de  coTnpensat.  (a). 

For  the  same  reason  reconvention  has  also  no  place  in  posses- 
sory cases,  and  in  cases  where  the  right  of  possession  is  sought 
by  a  provisional  judgment;  for  in  such  cases  the  proceedings 
take  place  summarily  and  provisionally,  and  cannot  be  delayed 
by  any  other  ordinary  matters.  As  has  also  been  observed  by 
Damhoud.  praiv.  civ.  cap.  141.  nurw.  9.  11.  8f  16.  unless  the 
defendant  on  his  side  likewise  advances  a  similar  claim,  which 
we  term  redoubling  the  interdict,  which  is  almost  the  same  as 

*  [Trustee    of    van    Niekerk    vs.  under  4.  1779,  also  provides :  "And 

Tiran,  1.  S.  C.  368. — Tb.]  the  case  both  in  convention  and  re- 

(o)  See  the  note  to  Chap.  VIII.  convention  shall  be  concluded  at  the 

§  9.  ante,  and  also  Rosbach.  prax.  same  time,  argued  and  disposed  of, 

civ.    tit.    46,     and    the    counsellor  except  where  the  reconvention  shall 

Huber,  Heed.  Begtsgel.  hk.  4.  ch.  30.  be  found  to  be  altioris  indaginis,  in 

on  reconvention  §   3-7.  where  inter  which   case   the   magistrates    (Sche- 

alia  he  says  "  In  any  case  what  I  penen)  shall  dispose  thereof  as  may 

have  said  is  true,  that  if  the  judge  be  proper."    It  must  further  be  also 

finding  the  convention  clear  so  that  observed    that     reconvention     after 

it  can  be  disposed  of,  and  the  recon-  litiscontestatio   and   in   appeal,    al- 

vention  involved  in  uncertain  facts,  though  in  strict  law  inadmissible,  as 

he  may  at  once  decide  in  convention  has  been   mentioned   in   its   proper 

leaving     the     reconvention     to     be  place  {ante,  ch.  8),  will  be  allowed 

proved,     which     can     also     proceed  under  benefit  of  request  civil.      See 

although  the  convention  may  have  Merula,    Man.   van  proced.    lib.   4. 

been  appealed  from."      Art.   24  of  tit.  43.  cap.  1  cfc  2.  ihiq.  in  not. 
Ch.  8.  of  the  Ordonn.  of  this  Town, 
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reconvention.  See  Willem  de  Groot.  Introd.  to  Dutch  practice, 
hit.  1.  ch.  9.  nuTn.  23.     Papegay,  p.  116. 

§  5.  In  making  reconvention,  no  special  citation  is  necessary, 
according  to  our  practice,  but  it  may  actually  be  made  at  the 
time.  See  the  Papegay,  f.  28,  which  is,  however,  differently 
understood  by  others.  See  Damhoud.  d.  ca/p.  141.  in  pr.  Joan 
Faber.  ad  auth.  et  consequenter.  Cod.  de  Sentent.  et  interlocut. 

§  6.  The  mode  of  proceeding  in  the  completion  of  a  case  in 
reconvention  is  as  follows :  the  plaintiff  having  made  his  claim, 
the  defendant  likewise  makes  his  claim  in  reconvention,  and  at 
the  same  time  answers  the  plaintiff's  claim,  with  this  conclusion, 
"making  claim  in  reconvention  concludes,  &c.,  and  answering 
in  convention  concludes,  &c."  Whereon  the  plaintiff,  besides 
his  replication,  must  also  plead  (to  the  claim  in  reconvention), 
or  the  defendant  will  be  delayed  in  saying  anything  upon  the 
claim  first  made,  which  must  meanwhile  stand  still  until  answer 
has  been  made  to  the  claim  in  reconvention ;  which  having  been 
done,  both  claims  are  concluded  at  the  same  time,  and  the 
plaintiff  in  convention  will  have  the  reply  in  the  case  in 
reconvention.  So  likewise,  in  giving  sentence,  the  judgment  is 
pronounced  separately  in  both  cases,  doing  justice  first  in 
convention,  condemn,  Sfc,  and  in  reconvention,  &c.  (6). 

See  further  on  this  subject  Damhoud.  prax.  civ.  cap.  141. 
Merul.  pract.  civ.  lib.  4.  tit.  43.  Wurmser.  praa;.  lib.  1.  tit.  12. 
per  tot.     Durandi  Speculum,   tit.  de  reconventione. 

(6)  See  Van  Alphen  Papegay,  vol.  1.  p.  i  .  38.  and  Suppl.  to  the 
Papegay,  vol.  1.  pag.  80  et  seq. 
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OHAPTEE  XIX. 


OF  COMPLETING  THE  CASE,   WHETHER  VERBALLY  OR  IN 

WRITING. 


How  in  renvoy  and  dedinatory 
exceptions. 

In  litispendentis  or  litisfinitae. 

Answer  by  contrary  conclu- 
sion. 

How  to  answer  to  a  provisional 
claim. 

Which  must  be  completed  at 
the  same  time  as  the  princi- 
pal case  without  splitting  of 
claims. 

Whether  and  in  what  cases 
provision  of  namptissement 
can  be  stayed. 

Answer  in  possessory  cases. 

In  complainct. 

In  maintenue. 

Answer  in  case  of  giving  up 
possession  of  an  inheritance. 

In  case  of  spoliation. 

In  cases  of  arrest  and  inter- 
dict. 

In  cases  of  injury. 

In  cases  of  preference. 

In  cases  of  action  instituted  ex 
I.  diffamwri. 

In  cases  of  purging. 

Of  answer  by  tender. 

Of  Replication  and  Rejoinder. 

Of  conclusion  in  law. 

Manner  of  procedure  in 
matters  of  law  by  petition 
and  advertisement. 

In  matters  of  fact. 
.  To  make  and  serve  Acts. 

§  1.  The  defendant  coming  prepared  to  answer  the  plaintiff's 
claim  in  the  principal  ease,  the  suit  really  takes  its  commence- 


Sect 

Sect 

1. 

Completing  the  case  defined. 

24. 

2. 

Conlusion  of  claim  in  the  first 

instance. 

25. 

Z. 

How  by  provision  against  the 
debtor  himself. 

26. 

4. 

How  against  an  heir. 

27. 

5. 

How  in  case  of  Hypothec  on 

arrest. 

28. 

6. 

In  reivindication. 

7. 

In    possessory    cases   by    com- 
plainct. 

8. 

In  maintenue. 

29. 

9. 

By  arrest. 

10. 

By  interdict  in  case  of  doing  a 

new  thing. 

30. 

11. 

In    inheritance    arising    from 

31. 

division   of   estate. 

32. 

12. 

In  possessory  cases  before  the 
Supreme  Court. 

33. 

13. 

In  an  action  of  purchase. 

34. 

14. 

For  delivery  of  merchandise. 

35. 

15. 

In  retraction. 

16. 

In  cases  of  guaranty. 

36. 

17. 

In  cases  of  indemnity. 

37. 

18. 

In  cases  of  injury. 

38. 

19. 

What  right  in  this  respect  be- 

longs   to    the    fiscus,  or    the 

39. 

Baljuw. 

40. 

20. 

To    institute    action    ex    lege 

41. 

diffamari     affirmative     and 

42. 

negative. 

43. 

21. 

In  cases  of  preference. 

22. 

In  case  of  purging. 

23. 

Of     the     different     kind     of 

44. 

answers. 

45. 
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ment  with  the  completion  (met  het  voldingen)*  and  conclusion 
in  the  case.  Z.  15.  D.  rem  ratam  haberi  arg.  I.  unic.  Cod.  de 
litiscontestat.  Gail.  lib.  1.  obs.  74.  (a),  consisting  of  the  claim 
and  replication  of  the  plaintiff,  and  the  plea  and  rejoinder  of  the 
defendant;  otherwise  termed  litiscontestatio,  after  which  the 
conclusions  and  pleadings  cannot  be  amended  except  with  the 
consent  of  the  litigating  parties.  Hartm.  Pist.  lib.  4. 
quaest.  22.  See  further  Joan  a  Sande.  lib.  1.  tit.  4.  def,n.  2. 
Which  amendment  may  be  prayed  by  way  of  restitution  and 
relief  against  the  omission  or  neglect  by  means  of  request  civil, 
that  is  a  petition  to  the  Supreme  Government,  or  also  by 
request  in  judicio,  that  is  request  to  the  same  judge  before 
whom  the  case  is  pending,  if  the  neglect  be  trifling.  Which 
having  been  asked  and  obtained,  the  other  party  will  be  entitled, 
indeed  it  is  granted  upon  such  condition,  to  do  likewise  if  he 
chooses.  The  conclusions  of  claims  are  various,  but  may  chiefly 
be  reduced  to  the  following  cases. 

§  2.  In  Rauwactie,  that  is  in  the  first  instance, t  if  the  case 
be  to  obtain  payment  of  a  certain  sum,  the  claim  is  framed  as- 
follows :  "  That  the  defendant  shall  be  condemned  to  pay  to  the 
plaintiff  the  sum  of  &c.,  more  fully  set  forth  in  the  writ  together 
with  the  costs."  But  in  the  towns  and  in  the  country,  where  no- 
written  summons  is  necessary  the  claim  is  thus  worded,  "  A.  as 
authorized  agent  of  B.  plaintiff,  against  C.  defendant,  to  obtain 
payment  of  the  sum  of  &c.,  arising  from  &c.,  and  prays 
(concludes)  for  condemnation  of  the  same  together  with  the 
costs,  or  for  other  relief  &c." 

§  3.  If  the  debt  sufficiently  appear  from  a  document  upon 
which  provision  or  provisional  sentence  can  be  granted,  it  is 
usual  to  add  "  and  by  provision  of  namptissement,"  or  if  the 
debt  appear  from'  the  handwriting  of  the  defendant  the  con- 
clusion is  framed  as  follows  "  to  admit  or  deny  the  debt,  to  be 
cast  in  the  costs,  and  by  provision  of  namptissement." 

*  [Met  het  voldingen  in  de  sadk  first  instance  whether  in  a  principal 

denotes  litis  contestatio.    See  W.  De  case  or  by  way  of  provisional  sen- 

Groot.  Isagoge  ad  Prax.  1.  9.  30, —  tence.    Cf.  infra.  §  3.  W.  De  Groot. 

Te.]  Isagoge  ad  Prax.  1.  9.  22.  and  v.  d., 

(a)  See    Merul.    lih.    4.    tit.    42.  Linden,   Jud.  Pract.   hit.  2.   ch.   6.. 

cap.l.  §§  2-14.— Te.] 

+  [Bauwaetie  =:a,n  action  in  the 
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§  4.  And  if  it  be  the  lieir  of  one  wlio  has  given  the  obligation, 
the  conclusion  is  "  to  admit  or  deny,  at  least  honam  jidem.  agnos- 
cendo,"  that  is  to  admit  in  good  faith,  "  or  that  he  admit  or  deny 
the  effect  of  the  obligation  and  the  consequences  thereof."  See 
Joan  a  Sande.  lih.  1.  tit.  8.  defin.  1.  fin.  I  have  said  with  the 
costs,  for  these  are  not  given  where  they  are  not  asked,  which 
must  be  understood  of  judicial  costs.  Otherwise  if  any  loss  or 
damage  has  been  sustained  in  the  case,  or  will  be  suffered  through 
nonperformance,  we  must  add  the  words  "  with  the  costs,  damage 
and  interest,  already  incurred  or  yet  to  be  incurred."  Likewise 
if  the  principal  sum  is  claimed  without  making  any  mention  of 
interest,  the  latter  will  not  be  allowed,  although  the  judge  may 
allow  the  interest  by  reason  of  the  salutary  clause  following  (in 
the  claim),  for  the  omission  not  to  claim"  it  is  considered  not  to 
he  intentional,  arg.  I.  42.  D.  de  Rejudicat.  junct.  §  32.  Instit. 
de  Actionih.  "  or  for  such  other  relief  "  is  the  salutary  clause 
whereby  the  judge  has  power  to  supply  what  belongs  to  the  case 
but  has  not  been  inserted  in  the  claim.  As  to  the  practice 
liereon,  see  Andr.  Gail.  lib.  1.  obs.  61.  num.  11.  &  Damhoud. 
prax.  civil.  109.     Merul.  prax.  lib.  4.  tit.  37.  cap.  2.  nuTn.  21. 

§  5.  If  any  property  has  been  mortgaged  for  the  debt  or  has 
"been  arrested  and  attached  for  the  same,  the  clause  is  added 
"  that  further  the  mortgage  mentioned  in  the  obligation  or  other- 
wise the  property  arrested  shall  be  declared  liable  and  executable 
for  the  same."* 

§  6.  In  cases  of  reivindication,  that  is  in  order  to  obtain  the 
ownership  of  anything  unjustly  possessed  by  another,  the  plain- 
tiff shapes  his  conclusion  as  follows,  "  that  the  defendant  shall 
T)e  condemned  to  deliver  up  and  remove  his  hands  from  &c.,  and 
to  let  the  plaintiff  obtain  it  as  his  own  free  property.  And  also 
to  restore  to  the  plaintiff  all  the  frxiits  and  profits,  which  the 
defendant  has  enjoyed  therefrom,  or  might  have  enjoyed  during 
his  wrongful  possession  until  the  actual  delivery  up,  together 
with  costs,  damage  and  interest." 

And  if  any  provisional  request  is  made,  whether  to  obtain, 
retain,  or  recover  the  possession  which  we  have  lost,  by  means 
■of  complainct,  maintenue  or  spoliation,  the  conclusion  is  framed 
as  follows : 

*  [This  practice  is  still  observed  in  S.  Africa. — Tr.] 
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§  7.  In  Complainct.  "  That  by  judgment  of  the  Court  the 
return  directed  to  be  made  by  the  commissioner  may  be  well  and 
duly  approved,  ratified,  and  declared  effectual,  and  that  accord- 
ingly the  applicant  may  be  maintained,  confirmed,  and 
strengthened  in  his  lawful  possession  vel  qitasi,  and  the  defen- 
dant be  condemned  to  make  compensation  for  all  costs  and 
damage  by  reason  of  any  hindrance,  molestation,  and  interfer- 
ence with  such  possession,  and  that  he  be  interdicted  from  doing 
the  like  in  future,  and  further  that  the  applicant  be  entrusted 
with  the  possession  under  security  of  reproducing  the  thing ' ' 
(recreantie)  .* 

§  8.  In  Maintenue.  "  That  the  applicant  may  by  sentence  of 
the  Court  be  confirmed  and  strengthened  in  his  lawful  possession 
vel  quasi  "  and  further  as  in  the  case  of  com'plainct. 

In  cases  of  Spoliation  as  follows :  "  That  the  defendant  shall 
be  condemned  to  restore  and  reinstate  the  applicant  in  the  posses- 
sion of,  &c.,  together  with  everything  upon  or  in  the  property  at 
the  time  the  defendant  spoliated  the  applicant  thereof,  and  like- 
wise all  loss  and  injury  sustained  and  suffered  by  the  applicant 
thereby,  which  he  will  estimate  upon  oath,  and  that  by  pro- 
visional judgment  the  applicant  may  be  restored  in  the  posses- 
sion of  the  said  property." 

§  9.  In  cases  of  arrest  on  property  "  for  confirmation  of  the 
said  arrest  and  that  the  defendant  shall  be  condemned  (to  satisfy) 
the  applicant  &c.,  and  the  property  arrested  be  declared  charge- 
able and  executable  for  the  same." 

§  10.  In  cases  where  on  account  of  some  new  thing  done  (novi 
operis  nunciatio)  proceedings  are  had  by  Interdict  and  injunction 
"to  obey  and  observe  the  penal  interdict,"  if  anything  has  been 
done  to  the  contrary  and  further  concluding  with  the  reasons, 
&c.,  "that  the  penal  interdict  shall  be  declared  well  and  rightly 
granted  and  have  full  effect,  and  that  accordingly  the  defendant 
shall  be  condemned  to  keep  his  hands  from  &c.,  and  to  demolish 
and  remove  the  buildings  commenced  by  him  and  to  restore  the 
thing  to  the  same  state  it  was  in  before  the  said  building,  and  to 
pay  all  costs,  damage  and  interest  sustained  and  suffered  by  the 

*  [Becreantie.  i.e.  weder  voort-  talk.  It  also  means,  according  to 
hrengen,  denotes  reproduction,  to  Meyer,  Woordenacliat  wedervertrou- 
reproduce.   Kramer.   KwHstwoorden-      wing,  i.e.  reintrusting. — Ta.] 
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applicant  on  account  thereof,  subject  to  taxation  by  the  said 
court  &c."  For  which  purpose  a  certain  day  is  usually  fixed, 
which,  if  it  be  too  far  ofE,  may  be  anticipated  by  the  defendant 
by  means  of  a  request  of  a  writ  of  anticipation  {mandament  van 
anticipatie).  And  if  in  the  meantime  something  has  been  done 
contrary  to  the  interdict,  which  has  been  granted,  the  conclusion 
also  prays,  "  that  the  defendant  shall  be  condemned  to  restore  the 
same  ante  omnia  as  being  a  wrongful  act  (Attentaat) .* 

§  11.  In  cases  of  inheritance  and  division  of  estate:  "That 
the  defendant  shall  be  condemned  to  deliver  to  the  plaintiff  ar 
proper  account  and  inventory  supported  by  oath  of  the  goods  left 
by  A.,  and  to  pay  him  thereof  &c.,  together  with  the  fruits, 
profits,  and  interests,  from  the  decease  of  the  said  A.,  until  the 
due  performance  thereof." 

§  12.  And  whenever  anyone  by  virtue  of  a  last  will,  or  where 
such  clearly  appears  from  some  other  disposition,  is  entitled 
to  an  inheritance,  he  likewise  sues  by  way  of  the  possessory 
remedy,  before  the  Supreme  Court  by  maintenue  and  immission 
into  possession  of  the  goods,  "  that  the  plaintiff  shall  be  con- 
firmed and  protecl^ed,  and  if  need  be  put  into  possession  vel  quasi 
of  &c.,  and  the  defendant  be  condemned  to  remove  all  hindrance, 
molestation,  and  obstruction  thereto,  and  that  he  be  interdicted 
from  doing  the  like  in  future,  and  further  that  he  shall  admit  or 
deny  the  testamentary  disposition  of  C.  and  the  plaintiff  be 
provisionally  entrusted  with  the  possession  under  security  of 
reproduction." 

§  13.  So,  in  like  manner,  in  the  towns  where  the  proceeding 
ia  that  the  party  be  introduced  into  the  house  of  the  deceased, 
and  for  the  person  praying  to  be  introduced,  the  conclusion  and 
pleading  are  the  same,  mutatis  mutoMciis. 

%  14.  In  action  of  purchase  "  that  the  defendant  shall  admit 
or  deny  the  bill  of  sale,  and  further  be  condemned  by  means  of 
provision  of  namptissement  to  pay  the  purchase  price  promised 
thereby." 

To  have  delivery  of  merchandise :  — "  To  admit  or  deny  the 
letters  or  contract  of  sale,  and  further  that  the  defendant  shall  be 


*  [4 «eiiia<a  =  Wrongful  attempts      see  Van  der  Linden,  Jud.  pract.  bfc. 
or  acts  done  (dadelykheden).    As  to      2.  ch.  19.  §  3. — Te.] 
Mandament  van  atientaten  poenaal, 
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condemned  to  deliver  &c.  to  the  plaintiff  and  pay  the  costs, 
damage,  and  interest  caused  by  the  non-delivery  making  claim 
for  costs,  &c." 

§  15.  In  case  of  Eetraction,  "  That  the  plaintiff  may  be 
declared  to  be  more  nearly  related  to  the  vendor  than  the  pur- 
chaser,* and  accordingly  entitled  to  the  retraction  of  all  such 
lands  &c.,  and  whatever  is  in  any  way  included  under  the  pur- 
chase, and  consequently  that  the  defendant  may  be  condemned  to 
withhold  himself  therefrom  and  let  the  plaintiff  have  the  same 
with  all  the  fruits,  benefits,  and  profits  arising  since  the  making 
of  retraction;  provided  the  plaintiff  be  content  to  conform  him- 
self in  everything  to  the  conditions  of  the  purchase  and  comply 
with  the  terms  thereof  and  to  release  the  defendant  of  the  same ; 
and  moreover  promptly  to  compensate  the  defendant  for  what- 
ever he  may  have  disbursed  or  expended  on  account  of  the  said 
purchase,  and  also  to  pay  him  double  ration  and  wine  money, 
and  generally  to  do  everything  which  according  to  law  and 
custom  of  retraction  he  is  liable  and  bound  to  do;  making  &c." 

§  16.  In  case  of  Guaranty:  first,  "to  admit  or  deny  &c., 
and  that  the  defendant  shall  be  condemned  to  warrant  the 
plaintiff,  and  to  keep  him  free  of  charges  and  damages  ok 
account  of  the  suit,  demand,  and  conclusion  made  and  taken 
against  him  by  A.  on  account  thereof,  and  that  he  shall  properly 
guarantee  him,  that  he  may  peaceably  possess  and  use  the  goods 
and  lands  mentioned  in  the  said  contract,  and  shall  further  free 
and  warrant  the  said  property,  according  to  the  tenor  of  the  said 
contract,"  &c. 

§  17.  In  cases  of  indemnification  and  discharge :  "  That  the 
defendant  shall  be  condemned  to  indemnify  the  applicant  or 
plaintiff  and  to  keep  him  free  of  charges  and  loss  upon  demand 
and  conclusion,  made  and  taken  against  him  by  A."  &c. 

§  18.  In  cases  of  injury  and  defamation :  "  That  the  plaintiff 
shall  be  declared  to  have  been  injured  by  the  defendant;  and 
that  therefore  he,  the  defendant,  may  be  condemned  to  make 
honourable  and  profitable  amends  for  the  said  injury :  Honour- 
able by  appearing  before  the  Court  (or  otherwise  before  the 
tribunal  where  the  case  is  pending),  in  the  presence  of  the 
plaintiff,  and  there  in  the  presence  and  hearing  of  everyone, 

*  [That  is  to  have  a  prior  right  of  retraction  before  the  defendant. — Tb.] 

E.D.L. — II.  30 
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bare-headed  and  upon  his  knees  to  ask  forgiveness  of  the  Court 
and  the  plaintiff  (if  he  wishes  to  be  present),  declaring  that  all 
the  injurious  words  spoken  by  the  defendant  at  such  time  and 
place  were  expressed  without  due  consideration,  unjustly  and 
with  wrongful  intent,  and  that  he  retracts  the  same  and  expresses 
regret  on  that  account;  adding  thereto  that  he  knows  or  thinks 
nothing  against  the  plaintiff  but  what  is  becoming  a  man  of 
honour :  and  Profitable  that  he  shall  pay  into  the  hands  of  the 
plaintiff,  to  the  poor,  or  otherwise,  to  serve  where  it  shall  please 
him,  an  amount  of  &c.,  he  undertaking  to  declare  upon  oath, 
that  for  a  similar  or  larger  amount  he  would  not  suffer  a  similar 
injury;  claiming  further  the  costs." 

§  19.  In  which  cases  before  the  Court  if  the  fiscal  joins  in  the 
suit,  it  is  concluded  that  the  defendant  "  shall  be  arbitrarily 
corrected  by  the  Court,"  which  may  likewise  be  followed  in  the 
cities.  Marant.  ^aa;.  fort.  6.  judici  de  inquisit.  nuTn.  59.  et  seq. 
Boss.  prax.  criminal,  tit.  5.  But  in  Ehineland  no  higher  penalty 
than  ten  gilders  is  imposed.  Keuren  van  Rynland,  art.  14.  See 
Gail.  Mb.  1.  obs.  64.  65. 

§  20.  Next  follows  the  case  to  have  action  instituted  on  pain 
of  silence  [ante,  ch.  xi.  §  4.  n.  13. J,  ex  lege  diffamari,  I.  5.  Cod. 
de  ingien.  Tnanumiss.  Sf  I.  6.  Cod.  de  remiss.  fignOr.  in  the  manner 
following :  "  That  the  defendant  may  be  condemned  within  six 
weeks  to  institute  his  action  and  complaint  before  the  Court, 
which  he  pretends  in  anywise  to  have  against  the  impetrator  or 
plaintiff;  on  pain  of  being  ordered,  on  failure  thereof  at  the 
expiration  of  the  said  time,  to  observe  a  perpetual  silence  on 
that  account,  &c."  In  which  case  one  may  also  conclude  nega- 
tively "  That  the  defendant  shall  be  declared  to  have  no  right  or 
action  on  account  of  such  pretensions  against  the  impetrator  or 
plaintiff"  [vide  Cens.  Fof.  fart.  2.  t.  1.  c.  19.  n.  14]. 

§  21.  In  criminal  cases  when  anyone  is  accused  of  anything 
from  which  he  wishes  to  purge  himself,  he  may  by  prevention, 
that  is  before  he  is  summoned  judicially  anywhere,  place  himself 
before  the  Court  for  the  purpose  of  purging  himself  as  follows, 
viz.  "  That  he  may  be  declared  to  be  pure,  clear,  and  innocent  of 
the  facts  alleged  against  him;  and  that  upon  the  Baljuw  of  N. 
and  all  others,  a  perpetual  silence  shall  be  imposed;  and  that 
the  impetrator  may  be  provisionally  released  from  the  obligation 
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of  personal  appearance,  under  liability  and  upon  promise  of 
appearing  again  at  any  time,  sub  poena  confessi  et  convicti,  and 
be  allowed  to  employ  an  attorney,"  &c. 

§  22.  In  cases  of  preference  between  several  creditors  it  is 
concluded  as  follows :  "  That  the  plaintiff  may  be  declared  to 
have  the  preference  for  the  arrears  due  to  him  before  all  other 
creditors  of  N.  having  no  better  right  to  the  proceeds  of  the  sale 
of,  &c.  And  in  case  he-  be  not  preferred  to  them  he  trusts, 
praying  for  justice  thereupon  previously,  that  he,  the  plaintiff, 
at  least  for  his  said  arrears,  shall  be  declared  to  be  entitled  to 
concur  pound  for  pound  equally  with  all  other  creditors  of  the 
estate." 

The  defendant's  answer  is  not  so  various,  but  consists  prin- 
cipally of  exceptions  or  defence  and  contrary  conclusion,  that  is, 
full  objection,  and  presentation,  that  is  tender. 

§  23.  Answer  by  way  of  objection  or  exception  in  which  we 
may  persist,  as  in  Renvoy,  lis-pendens  or  lis-finita  (of  which  we 
have  already  treated),  is  made  in  manner  following : 

§  24.  In  Renvoy  or  declinatory  exception,  of  which  we  have 
already  treated,  Ch.  XVII.  §  2.  supra,  for  subreption  and  obrep-' 
Hon,*  "That  the  plaintiff  is  not  admissible;  and  that  the  case, 
together  with  the  parties  (saving  the  respect  due  to  this  Court) 
shall  be  referred  to  the  Court  of  N.,  the  same  being  the  defen- 
dant's daily  and  competent  judge,  cu7n  expensis." 

§  25.  Otherwise  it  is  only  concluded,  "  That  he  shall  be 
declared  to  be  inadmissible,  and  that  absolution  of  the  instance 
shall  be  granted,  as  the  plaintiff  is  opposed  by  lis  pendens  or  lis 
finita  before  the  Court  of,  &c.,  or  on  account  of  submission  and 
decision  followed  thereon,  &c." 

Whereupon  it  is  concluded  by  the  plaintiff  "That  the  proposed 
exception  should   be  rejected,   and  that  the  defendant  may  be 

*  [Subreption  and  obreption.    The  W.  De  Groot  Isagoge  ad  Prax.  lib. 

defendant    in    this    exception    con-  1.  cap.  9.  §  11.  and  Boey  Woorden- 

cludes  that  through  the  suppression  tolk    sub    voce    obreptie    and    sub- 

of  the  truth, '  or  the  suggestion  of  repitie.       Niet  ontfankelyh  denotes 

what,  is  false,  the  plaintiff  shall  be  that    -the    defendant    concludes    or 

declared  not  admissible  or  receivable,  prays  that  the   application  be  dis- 

technically  styled  in  Roman-Dutch  missed  (contendit  petitorem  a  limine 

practice    tot   subreptie    en    obreptie  Judicii  repellendum). — Tk.J 
ten  fine  van  niet  ontfankelyk.     See 
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condemned  peremptorily  to  answer : ' '  and  both  parties  having 
persisted  therein,  and  the  suit  being  completed,  justice  is  done 
thereupon^  before  one  proceeds  further  in  the  case :  and  the 
exception  is  either  admitted,  and  the  defendant  absolved  from 
the  instance,  that  is  from  the  institution  of  the  suit;  or  the 
defendant's  exception  is  rejected  and  he  is  condemned  peremp- 
torily to  answer,  notwithstanding  the  same. 

§  26.  Full  defence  or  contrary  conclusion  is  made  as  follows> 
viz.  "  for  subreption  or  obreption,  and  that  the  claim  is  inadmis- 
sible; and  that  it  be  declared  that  the  plaintiff's  demand  and 
conclusion  made  against  the  defendant  are  rejected  with  costs." 

§  27.  And  if  the  plaintiff  had  prayed  that  any  provision 
should  be  granted,  an  addition  is  to  be  made  therein,  namely, 
"  That  the  defendant  submits  that  no  provision  ought  to  be 
made."  [On  th6  subject  of  provisions,  see  van  Leeuwen,  Manier 
van  Procederen,  p.  36  et  seq.^ 

§  28.  And  according  to  the  practice  of  all  Courts,  the.  suit  is 
completed  and  concluded  together,  as  well  upon  the  provision  as 
upon  the  principal  case  itself,  by  replication  of  the  plaintiff  and 
rejoinder  of  the  defendant,  in  which  the  parties  generally  per- 
sist ;  but  in  some  towns  and  in  the  country  a  practice  has  crept  in 
through  inexperience  of  the  pleaders,  viz.  that  the  plaintiff  only 
insists  upon  the  provision,  without  proceeding  in  the  principal 
ease;  thereby  dividing  the  pleadings  on  the  one  point  from  the 
other,  in  order  to  compel  the  judge  by  that  means,  as  it  were, 
to  do  justice  upon  the  provision  only,  to  the  great  expense  and 
inconvenience  of  the  litigating  parties ;  who,  in  one  and  the  same 
case,  are  under  the  obligation  of  litigating  twice,  where  the  suit 
may  be  often  decided  finally  at  once.  And  it  ought  to  be  left 
solely  to  the  discretion  of  the  judge,  the  suit  being  fully  insti- 
tuted, to  judge  whether  and  when  the  same  can  be  finally 
decided,  and  to  pronounce,  after  further  investigation,  whether 
the  provision  is  necessary  or  not,  which  has  only  been  introduced 
in  case  of  necessary  delay  and  further  investigation  of  the  case; 
so  that  if  the  case  consists  only  of  points  of  law  (as  frequently 
happens),  the  defendant  can  avail  himself  of  no  facts,  by  which 
the  suit  can  be  delayed :  and  the  plaintiff,  who  ought  always  to 
be  ready,  cannot  legally  refuse  to  proceed  in  the  suit,  and  can  be 
compelled  thereto,  notwithstanding  the  provision  prayed  for,  that 
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before  the  defendant  files  his  answer  to  the  provisional  claim 
prayed  for,  he  (the  plaintiff)  ought  on  his  side  to  reply  to  the 
defendant's  answer,  made  merely  upon  a  contrary  conclusion, 
especially  as  there  may  be  several  means  in  regard  to  the  prin- 
cipal case  which  can  oppose  the  provision,  namely, 

§  29.  I.  All  exceptions  of  payment  set  off  or  compensation, 
novation  or  division  of  debt,  and  similar  points  which  would 
entirely  dispose  of  the  suit,  so  far  as  it  can  appear  immediately 
without  further  investigation  either  through  a  public  instru- 
ment, or  by  the  plaintiff's  own  hand  or  otherwise,  or  that  the 
case  consists  of  points  of  law,  and  so  forth,  vide  Rebuff,  ad  con- 
stit.  reg.  tract,  de  sent,  frovision.  in  praefat.  num.  122.  in  fine. 
Matth.  Coler.  de  process,  executivis,  part.  4.  cap.  1.  num.  194. 
S,-  seqq.  8f  cap.  2.  n.  23.  ^  seqq.  Imbert.  Instit.  forens.  lib.  1. 
cap.  35.  in  verb,  tradend.  See  also  Joan  a  Sande,  lib.  1'.  tit.  8. 
def.  3.  who  testifies  that  this  practice  is  observed  everywhere. 

II.  Provision  does  not  take  place  when  the  case  consists  of  a 
transaction  containing  a  reciprocal  obligation,  upon  which  no 
provision  can  be  demanded  against  the  one,  so  long  as  the  said 
transaction  is  denied,  and  alleged  to  be  fraudulent  on  the  other 
side,  or  that  it  has  not  been  fulfilled,  in  order  that  the  parties 
on  both  sides  may  avail  themselves  of  one  and  the  same  in- 
struments, vide  Matth.  Coler.  de  process,  execut.  part.  4.  cap.  1. 
num.  92.  Andr.  Gail.  lib.  2.  obs.  17.  nuTn.  12.  Sand.  diet, 
loco :  A  penal  interdict  admits  of  no  exception,  but  an  answer 
ought  to  be  filed  on  the  merits,  because  such  interdict  founds 
jurisdiction. 

.  III.  Nor  if  the  handwriting  or  instrument  be  denied,  or  if 
fraud  be  alleged  against  it,  or  if  the  transaction  contained  therein 
is  denied,  or  the  causa  is  referred  to  the  oath  of  the  plaintiff,  or  if 
the  defendant  undertakes  to  prove  his  alibi,  that  is  that  he  was 
at  a  different  place  at  the  time  the  instrument  was  executed. 
I.  14.  Cod.  de  contr.  et  com/mit.  stipul.  Monarc.  ad  auth.  sed 
novo  jure.  Cod.  si  cert,  petat.  et  ad  I.  18.  Cod.  de  constit.  pecun. 
Christin.  vol.  2.  decis.  5.  n.  9.  On  the  subject  of  these  excep- 
tions and  objections  which  may  impede  a  provision,  see  more 
fully  Gerard  van  Wassenaar's  Judic.  Pract.  c.  6.  n.  17.  ^  seq. 
Joan  a  Sande,  lib.  1.  tit.  8.  defin.  [&  Censura  Forensis,  4.  18. 
4.J. 
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§  30.  In  possessory  cases,  that  is,  wten  litigation  takes  place 
provisionally  concerning  tlie  riglit  of  possession,  as  in  case  of 
com/plainct,  maintenue,  or  spoliation,  the  answer  is  made  in  the 
following  form : 

§  31.  In  coTnplainct  there  are  employed  and  set  forth  in  writ- 
ing contrary  and  infirmative  facts  and  merits  regarding  posses- 
sion, by  which  the  defendant  maintains  a  similar  lawful  pos- 
session, and  concludes  therein  against  the  admission  of  the 
applicant,  and  that  the  provisional  possession  shall  be  adjudged 
to  the  defendant  {Recredentie)i* 

Otherwise  by  simple  infirmative  or  destructitse  means,  whereby 
the  defendant  denies  having  caused  the  applicant  any  disturb- 
ance, hindrance,  or  resistance  in  his  possession;  The  mode  of 
proceeding  in  such  case  may  be  seen  in  full  in  Papegay,  paff.  190 
Sf  seq. 

§  32.  In  maintenue  the  interdict  is  usually  redoubled  t  by 
way  of  reconvention,  and  the  defendant  concludes  thus : 
"  redoubling  the  interdict  prays  that  he  himself  shall  be  main- 
tained, strengthened,  and  confirmed  by  the  Court  in  the 
possession,  vel  quasi,  Sfc.;"  and  answer  is  made  as  well  upon  the 
convention  as  upon  the  reconvention  "  for  the  purpose  of  being 
declared  not  admissible  and  to  have  absolution  of  the  demand 
and  conclusion."  Otherwise,  only  for  the  objection  of  subrep- 
tion and  ohreption,  and  not  being  admissible,  and  that  the 
applicant's  demand  and  conclusion,  and  also  the  provision  prayed 
for,  shall  be  dismissed. 

§  33.  And  in  the  cities,  where  the  litigation,  concerning  cases 
of  the  devolution  of  inheritance,  takes  place  with  introduction 
into  the  house  of  the  deceased,  the  same  form  is  followed  as  is 
observed  in  cases  wherein  a  person  is  put  out  of  possession; 
whereby  the  defendant  concludes  "  that  he  shall  be  declared  to 
have  put  out  of  possession  well  and  justly,  and  therefore  that  he 
himself  shall  be  maintained  and  confirmed  in  the  possession,  vel 
quasi,  Sfc." 

§   34.  In  case  of  spoliation  likewise  the  conclusion  is  "  that 

*  IBecredentie.  cf.  Cens.  Tor.  pt.  is   in   possession,    and   prays   to   be 

2.  bk.  1.  ch.  31.   §.  10.  and  see  the  maintained    therein.      See    W.    De 

note  to  §  7.  supra. — Te.]  Gropt.  Isagoge  ad  Prax.  1.  5.  41.^- 

t  [Bedouhling  the  Interdict,   i.e.  Tk.] 
where  the  defendant  submits  that  he 
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the  claim  is  not  admissible,  and  that  no  provision  is  applicable 
therein." 

§  35.  In  cases  of  arrest  and  penal  interdict  also,  "that  the 
claim,  is  not  admissible  upon  the  ground  of  subreption  and 
obreption,  and  consequently  to  grant  absolution  of  the  demand, 
and  conclusion  made  and  taken  against  him;  and  that  the  arrest 
shall  be  set  aside  without  any  costs  and  loss,  as  having  been 
wrongly  effected;  and  that  the  penal  interdict  shall  by  means  of 
provision  be  altered  and  changed  into  a  simple  order  [simpel 
bevel)*  &c." 

Otherwise,  likewise  only  "  for  the  purpose  of  not  being  admis- 
sible upon  objection  of  subreption  and  obreption,  &c." 

§  36.  In  cases  of  injury  reconvention  is  mostly  made,  and  it  is 
concluded  "  that  the  plaintiff's  demand  against  him  shall  be 
retorted  against  himself;  and  therefore  that  he,  conformaWy  to 
the  said  demand  made  against  the  defendant,  shall  himself  be 
condemned;  and  further  be  not  admissible,  and  consequently  to 
have  absolution  of  the  demand,  &c." 

Otherwise  the  fact  is  denied  or  excused,  that  the  words  were 
not  spoken  animo  injiiriandi  or  with  an  intent  to  cast  suspicion 
in  any  way  on  the  plaintiff ;  and  it  is  simply  concluded  "  that  he 
shall  not  be  admissible,  &c." 

I  37.  A  like  conclusion  is  taken  in  cases  of  preference  by  each 
of  the  creditors,  who  means  to  have  right  of  preference  against 
the  others,  and  it  is  further  concluded  against  the  others  in  full 
defence,  "  that  they  shall  not  be  admissible,  &c." 

§  38.  In  cases  where  it  is  demanded  that  an  action  shall  be 
instituted  ea;  lege  diffamari,  it  is  likewise  concluded  "  that  he 
shall  not  be  admissible,  and  in  the  ordinary  way,  &c." 

Otherwise  "  the  defendant  is  willing  to  institute  his  action 

within  the  prescribed  time,  before  the  competent  judge  of  the 

plaintiff,  or  before  the  Court  at  his  option;"  or  "he  denies  that 

he  uttered  any  defamatory  words  against  the  plaintiff;  and  on 

that  account  declares  that  he  has  no  intention  of  instituting  any 

action;  and  therefore  that  he,  the  defendant,  is  willing  to  submit 

that   silence  shall   be   imposed    on   him,    with   compensation   of 

costs." 

*  \_Simpel  bevel,  or  simple  order,  or  a  penal  clause,  added  to  it. 
i.e.  an  order  or  mandement  without  W.  De  Groot.  Isagoge  ad  Prax. 
any  clause,    for  instance,   of   arrest      1.  5.  30. — Te.] 
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§  39.  In  cases  of  Purging  the  defendant  concludes,  likewise, 
"  that  the  plaintiff  is  not  admissible ;  and  if  he  be  not  admissible, 
that  then  his  demand  and  conclusion  shall  be  dismissed." 

Otherwise,  "  that  the  plaintiff,  in  the  matter  of  the  wrong 
done,  which  is  contained  in  the  interdict,  shall  be  punished 
criminally  or  civilly,  &c."  or  "that  he  shall  be  provisionally 
put  into  close  confinement,  in  order  that  subsequent  proceedings 
in  the  case  may  be  taken  in  such  manner  as  shall  be  deemed 
expedient,  &c." 

Otherwise,  merely  "  that  the  plaintiff  shall  not  be  admissible ; 
consenting  to  excuse  him  from  personal  appearance,  provided  he 
gives  security,  or  referring  him  in  that  respect  to  the  discretion 
of  the  Court,  &c." 

§  40.  If  the  defendant  does  not  extend  his  defence  to  the  full 
and  entire  demand,  or  does  not  conclude  for  the  dismissal  of  the 
whole  claim,  but  admits  it  in  part,  or  desires  to  offer  something 
else  instead  thereof,  which  he  thinks  would  be  sufficient,  it  is 
concluded  as  follows,  viz.  "  Making  tender  he  is  satisfied,  &c.  and 
submits  that  it  ought  to  be  deemed  sufficient,  and  in  case  of 
refusal  thereof,  it  is  concluded  further  or  otherwise,  or  that  the 
plaintiff  shall  not  be  admissible,  and  consequently  that,  &c." 

And  it  is  usually  answered  on  the  other  hand  by  the  plaintiff, 
that  the  defendant's  prayer  may  be  dismissed,  as  follows :  "  Re- 
jecting the  tender  as  captious  and  insufficient,  and  persisting  by 
replication;"  or  otherwise  the  tender  is  accepted  and  condemna- 
tion thereon  is  prayed  with  costs. 

§  41.  The  demand  and  answer  being  made  in  this  manner,  if 
by  the  answer  any  tender  be  made,  or  something  else  be  alleged 
as  a  simple  defence,  the  plaintiff  resumes  his  demand  and  alleges 
against  the  defendant  what  he  thinks  proper;  or  otherwise  he 
persists  by  the  pleadings  and  merits  of  his  demand.  This  is 
termed  a  reply  (replication) ;  against  which  the  defendant,  if 
anything  new  be  alleged  therein,  may  file  his  rejoinder;  or  other- 
wise he  may  persist  in  his  preceding  answer. 

§  42.  Further  pleadings  are  not  allowed  among  us,*  but  the 
case  is  therewith  considered  as  completed ;  and  thereupon  inter- 

*  [Such   was   the   rule   of   Dutch  rare  occurrence.     See  W.  De  Groot. 

practice,  except  where  special  leave  Isagoge  ad  Frax.  lib.  2.  cap.  3.  §  17. 

was  given  by  the  Court  to  file  further  — Tk.] 
pleadings,   which  was,  however,   of 
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cliange  of  tlie  documents  is  reciprocally  made;  and  in  the  towns 
and  country  it  is  usual  for  tlie  parties  also  reciprocally  to  employ, 
that  is  adopt,  protective  means  of  evidence  by  reproches  and 
scdvations,*  that  is  impugning  and  supporting  such  legal  means, 
and  making  conclusion  in  law,  that  is  completing  the  pleadings 
and  praying  judgment. 

§  43.  After  these  proceedings  the  case  is  further  pleaded  or 
argued  verbally,  or  in  writing  (if  it  consists  of  points  of  law)  in 
memorials  and  law  advertisements,  with  the  addition  of  all  such 
letters  and  documents  as  the  litigating  parties  think  necessary  to 
support  their  right;  which  being  specified  in  a  list,  the  parties 
are  each  allowed  to  take  a  copy  of  his  opponent's  memorials  and 
documents  produced  by  him,  in  order  that  they  make  their 
remarks  upon  them  if  they  think  proper;  and  in  like  manner  the 
proceedings  are  concluded  at  law,  that  is,  the  whole  suit  is  com- 
pleted, and  with  a  proper  index  is  filed  in  the  Registrar's  ofiice, 
arid  judgment  thereon  is  prayed.  See  Merul.  lib.  4.  tit.  57.  per 
tot.     Papegay,  pag.  612. 

§  44.  But  if  the  case  consists  of  facts,  then  the  parties  describe 
the  same  by  libel,  answer,  replication,  and  rejoinder,  with  the 
addition  of  such  instruments  and  documents  as  support  the 
contentions' in  the  said  case.  See  the  Ordonnantie  op  't  stuk  van 
.  de  Justitie  in  de  steden  en  ten  flatten  lande,  art.  15,  and  my 
note  thereon.  After  which  the  parties  may  still  produce  some 
reasons  or  arguments  and  as  many  law  advertisements  as  they 
please,  without  giving  notice  thereof  to  the  adverse  party;  but 
not  anything  consisting  in  matter  of  fact.  Merul.  prax.  civ. 
lib.  4.  tit.  84.  cap.  3.  num.  9.  ^  ibi  DD.  allegat.  Minsing. 
cent.  3.  obs.  17.  The  common  practice  in  law-suits  consisting  of 
points  of  law  as  well  as  of  fact,  is  as  follows :  First,  in  a  suit 
where  the  parties  appear  upon  notice  on  the  appointed  day,  the 
claim  is  made  and  time  is  granted  to  the  defendant  to  answer 
thereon ;  such  time  having  expired,  the  answer  is  given ;  and  after 
the  replication  and  rejoinder,  the  parties  are  directed  to  frame 
written  memorials  and  law  advertisements,  and  to  add  thereto 
such  documents  as  they  think  support  and  pertain  to  their  right, 
and  to  produce  the  same  in  the  ofiice  of  the  Registrar  of  the 

*  [Beproches  and  Salvations.  See  infra,  ch.  20.  §§  19  &  20.  and 
ch.  31.  §§  8-9.— Tb.] 
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Court  from  fourteen  to  fourteen  days.  Whicli  having  been 
done,  the  memorials,  and  all  such  documents  as  are  contained  in 
the  list  or  index  given  by  each  party,  are  respectively  produced. 
And  when  either  party,  whether  defendant  or  plaintiff,  has  pro- 
duced his  memorials,  and  the  other  has  failed  to  do  it,  he  is 
barred ;  which  bar  usually  runs  for  one  month,  unless  the  parties 
have  appeared  before  a  commissioner  of  the  Court  and  the  record 
of  the  verbal  examination  (verhaal)*  and  handing  in  thereof 
provide  otherwise.  When  the  parties  remain  further  in  default, 
notice  is  given  to  them  tO'  produce  their  memorials  within  a 
certain  time  or  to  deliver  them  to  the  commissioner.  And  if 
they  still  remain  in  default  a  petition  is  presented  to  the  Court, 
praying  that  the  parties  shall  be  directed  to  produce  a  statement 
of  their  case  within  a  certain  time.  If  they  continue  to  remain 
in  default,  a  note  and  order  are  in  such  case  made  on  the  list  or 
inventory,  and  the  parties  proceed  to  sentence.  When  the 
parties  produce  their  memorials,  each  of  them  may  take  copies, 
from  the  Registrar's  OfBce  of  such  memorials  and  of  the  docu- 
ments produced  by  the  adverse  party,  and  write  their  counter 
remarks  t  thereupon  if  they  please ;  but  no  term  is  granted  for 
this  purpose,  nor  is  there  a  lawday  fixed ;  and  as  soon  as  the 
memorials  are  in  the  bag,  the  suit  is  ready  for  decision  and  the 
parties  may  proceed  to  sentence,  vide  Merula,  prax.  civ.  lib.  4. 
tit.  75.  c.  l.n.  3,  5. 

§  45.  In  cases  where  the  parties  are  directed  to  make  acts  of 
their  pleadings  and  to  serve  them  without  enqueste,  that  is 
making  further  inquiry,  a  claim  is  also  made,  and  time  given  to 
the  defendant  to  answer,  from  eight  to  fourteen  days. 

If  it  be  in  the  Supreme  Court  absence  and  bar  are  granted 
against  the  defendant,  and  also  before  the  Court  of  Brabant. 
But,  before  the  Court  of  Holland,  the  said  terms  are  in  no  wise 
granted;  and  when  the  case  comes  on  again  the  defendant  must 
answer,  unless  he  has  good  reasons  for  delay.  And  then  the 
defendant  answers  verbally  or  in  writing,  and  if  he  does  it  in. 
writing    he    ought    to    file   his    conclusion    immediately    at    the 

*  [Verhaal.     See  Boey.   Woorden-  termed   Additien,   answering  or  re- 

tolk.  and  Gr.  Placaat  Boek.  vol.  '3.  futing  the  allegations  and  grounds  of 

p.  63-4,  and  p.  68. — Tk.]  proof  contained  in  the  memorials  of 

t  [Counter    remarks,    technically  the  opposite  party. — Tr.] 
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Registry,  or  otkerwise  the  Registrar  will  not  sign  tlie  records; 
and  time  is  then  granted  to  the  plaintiff  to  reply  thereupon  if  he 
desires  it.  On  the  day  appointed,  the  plaintiff  replies  and  time 
is  granted  to  the  defendant  to  file  his  rejoinder;  and  if  the 
plaintiff  replies  in  writing,  he  ought  also  to  file  it  immediately  as 
aforesaid.  And  again,  on  the  appointed  day,  the  defendant  files 
his  rejoinder,  and  the  parties  are  ordered  to  make  and  serve 
acts.  But  according  to  the  practice  of  the  Court,  it  is 
usual,  after  the  plaintiff  has  instituted  his  claim,  to  grant  time 
to  the  defendant  to  answer  thereon ;  and  on  the  day  of  the  answer 
the  suit  is  completed  on  the  roll  verbally,  and  then  direction  is 
given  to  make  and  serve  acts  as  aforesaid;  which  is  dispositive, 
and  is  always  taken  according  to  the  institution  of  the  case  when 
the  case  consists  of  facts,  and  when  it  is  not  necessary  to  make 
production,  i.e.,  to  hear  witnesses;  and  then  the  parties  frame 
their  written  claim,  answer,  replication  and  rejoinder  from 
fourteen  to  fourteen  days;  and  the  same  are  filed,  together  with 
the  documents  belonging  thereto.  This  process  is  denominated 
"  the  making  and  serving  of  acts  " ;  but  sometimes  by  interlocu- 
tory sentence  of  the  court  the  one  or  the  other  party  or  both  are 
directed  to  call  witnesses  upon  the  facts  contained  in  the  docu- 
ments; which  is  denominated  "  opening  points  of  office." 

When  both  parties  have  served  their  acts  and  documents  the 
case  is  then  ready  for  judgment. 

The  making  of  acts  and  production  is  when  the  parties,  having 
been  heard,  are  found  to  have  contradixjtory  proofs  and  it  be- 
comes necessary  to  make  production  and  hear  witnesses  thereon ; 
in  which  case  the  court  makes  appointment  on  contradictory 
facts  or  directs  that  acts  be  made  and  witnesses  heard. 

And  then  the  case  is  also  set  out  by  summons,  answer,  replica- 
tion, and  rejoinder;  which  being  effected,  production  is  made 
upon  the  fact  or  facts  therein  contained  and  witnesses  heard. 
Instructie,  art.  59.  Which  production  must  be  made  within  ten 
weeks  if  beyond  sea,  and  within  eight  weeks  if  within  the 
country;  but  the  time  is  easily  prolonged.  That  time  having 
expired,  and  the  witnesses  on  both  sides  having  been  heard,  both 
parties  renounce  the  hearing  of  further  witnesses,  and  take  time 
to  challenge  and  to  save  the  evidence  of  witnesses  (^repro  cheer  en  en 
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salveeren)  ;*  and,  everything  having  been  put  in,  conclusion  is 
taken  at  law  and  tlie  case  is  ready  for  judgment.  See  Merul. 
praa;.  civ.  lib.  4.  tit.  58.  59.  60.  Sf  seq.  This  mode  of  proceeding 
is  also  followed  in  the  cities  and  in  the  country  in  cases  where 
it  is  necessary.  The  forms  and  framing  of  Tnemorials,  additions, 
claiTn,  answer,  replication,  rejoinder,  ^c,  appear  in  the  new 
Papegay,  p.  612.  et  seq.  (h). 


*  IBeprocheeren  en  Salveeren. 
See  infra,  ch.  20.  §§.  19-20,  and  ch. 
31.  §§.  8-9.— Te.] 

(b)  The  intelligent  reader  will 
easily  comprehend  that  if  copies  of 
the  forms  briefly  mentioned  by  the 
Author  in  this  chapter  are  to  be 
given  here  according  to  their  proper 
classification,  no  note,  but  the  addi- 
tion of  a  whole  volume,  compiled 
from  all  the  precedents,  will  be 
necessary,  which  would  engage  a 
clerk  more  than  a  year.  But 
although  this  has  already  been  done 
with  great  industry  and  good  result 
by  van  Alphen  in  his  Papegay  cum 
Supplement,  to  which  we  may  add 
the  Manier  van  procederen^  voor  den 
Hove,    in    which    very    many    good 


forms  will  be  found;  the  subject  is 
much  better  learnt  by  practice  than 
from  prededents,  for  it  is  well  known 
that  they,  who  learn  things  like 
parrots,  set  to  work  without  dis- 
cretion, and  consequently  advance 
nothing  but  confused  and  unsuitable 
reasons ;  and  one  will,  notwithstand- 
ing the  best  books  of  precedents,  act 
wisest  by  employing  some  one,  who 
is  well  versed  in  a  practice,  which 
can  never  be  fully  mastered,  as  well 
as  in  the  theory  of  the  law.  [The 
reader  may  also  consult  van  der 
Linden's  judicieel  practych  in  2  vols, 
and  Precedents  of  Pleadings,  by 
James  Buchanan,  the  learned  Judge 
President  of  the  High  Court  of 
Griqualand  West.^TE.] 
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OF  PROOF  BY  WRITING  OR  WITNESSES. 


Sect, 
1. 
2. 


Proof  of  matters  how  made. 
By     documents;     by     public 
documents,   their  effect. 

3.  Of  private  documents.     Their 

efEect. 

4.  Public    documents    how    con- 

firmed. 

5.  Of  Notaries  and  their  office. 

6.  Of  the  credit  attached  to  their 

copies. 

7.  Of  documents  of  the  court. 

8.  Of  a  vidimus. 

9.  Of     ancient     documents     and 

writings. 

10.  Of  the  credit  attached  to   a 

signature. 

11.  Of  the  credit  given  to  the  books 

of  merchants. 

12.  Of    the   credit    given    to    the 

notes  of  sworn  brokers. 

13.  Of  tallies  and  writing  on  walls. 

14.  Of    proof    by    witnesses    and 

§  22. 

15.  WTio  may  not  give  evidence,  no 

dishonest  person  or  one  who 
has  been  bribed. 

16.  No  enemies,  relatives  or  mem- 

bers of  the  household. 


Sect. 

17.  No  one  can  be  a  witness  in  his 

own  case,  or  in  a  case  which 
he  conducts  for  another. 

18.  No  imbecile,  lunatic,  or  minor. 

19.  Of  Beproches  and  Salvations,. 

when  and  how  made. 

20.  Reproches   and  Salvations   ini 

matter  of  law. 

21.  Whether   and   when   we   may 

refuse  to  testify  to  the  truth.. 

22.  Of  proof  by  witnesses  and  §  14.. 

23.  Of  full  and  half  proof. 

24.  Whether    and    when    hearsay 

amounts  to  full  proof. 

25.  Swearing  and  hearing  of  wit- 

nesses, how  and  by  whom  to> 
be  made. 

26.  Whether  it  must  take  place  in 

the  presence  of  the  parties. 

27.  Reproches  and  counter  interro- 

gatory. 

28.  Of    Letters    Requisitorial    to- 

hear   witnesses   residing   be- 
yond the  Jurisdiction. 
29  Of  enquest  valetudinair. 
■  30.  Hearing    and    swearing    wit- 
nesses, how  observed  in  the 
towns  and  in  the  country. 


The  case  being  completed,  if  it  be  a  question  of  fact  tbis  must 
be  proved  by  tbe  plaintifE,  failing  whicb  the  defendant  will  be 
absolved,  for  he  need  not  call  evidence  to  prove  his  negative 
conclusion  or  denial.  I.  2.  I.  21.  ^  I.  23.  Cod.  de  probat.  I.  9. 
Cod.  de  ohligat.  I.  3.  Cod.  de  non  numer.  pecun.  I.  4.  Cod.  de 
edendo.  [Although  the  proofs  are  lost,  the  contract  nevertheless 
remains  in  force.  I.  1.  7.  8.  9.  c.  de  fide  Instrum.  to  which  the; 
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Authent.  Si  quis  Cod.  de  Edendo  seems  to  refer,  and  Brunneman 
thereon  (a.)]  except  where  lie  does  not  merely  make  a  simple 
denial  but  in  his  denial  also  states  such  circumstances  whereon 
the  truth  of  his  denial  rests,  and  which  would  likewise  refute 
the  evidence  of  the  plaintiff;  as  where  against  an  instrument  or 
other  proof,  he  denies  having  done  this  or  that  because  he  was 
in  some  other  place  at  the  time,  which  is  called  proving  an 
alihi.  I.  14.  Cod.  de  contrah.  8f  committ.  stipulat.  (h). 

§  1.  The  proof  of  the  truth  of  matters  of  fact  is  evidenced  by- 
documents  or  by  witnesses.  Documents  are  either  public  or 
private. 

§  2.  Public  documents  are  those  which  are  lawfully  confirmed, 
either  by  the  magistrate  of  the  place  by  seal  and  letters,  or  by 
:a  lawfully  admitted  writer  together  with  the  signature  of  two 
-witnesses,  which  amount  to  full  proof.  I.  2.  C.  de  Edend.  I.  10. 
J).  8f  C.  de  froh.  Nov.  6. 

§  3.  But  private  documents  have  no  credence  except  against 
the  writer  himself.  I.  3.  Cod.  de  divers  rescript.  I.  2.  D.  de 
fid.  Instrument.  I.  5.  6.  7.  Cod.  de  prohat.  Nov.  48.  cap.  1.  2. 
;[Coren.  obs.  38.  n.  17]. 

§  4.  In  last  wills  formerly  seven,  in  other  public  documents 
five,  and  in  private  documents  three  witnesses  were  required  to 
prove  the  same,  and  public  documents,  in  oxder  that  they  should 
obtain  the  more  credence,  were  mostly  executed  under  seal  before 
the  court  of  the  place.  But  at  the  present  day  a  Notary  and  two 
witnesses,  being  males  above  fourteen  years  and  of  good  conduct, 
are  sufiicient  to  confirm  all  kinds  of  instruments  and  documents 
of  whatever  kind.  arg.  I.  12.  D.  de  Testih.  I.  6.  Cod.  de  re 
judic.  Novell.  73.  cap.  2.  ^  ibi  DD.  (c). 

(a)  See  my  note  ante,  hh.  IV.  ch.  piendo  enim  fit  actor  et  prohationis 
XL.  §  3.  n.  (e).  From  all  of  which  onere  gravatur.  v.  Mascard.  de 
it  appears  how  wisely  and  cautiously  prohat.  concl.  864.  num..  31.  And 
they  act  who  value  notarial  docu-  what  Berlich.  conclus.  practical. 
ments  above  private  writings,  for  if  concl.  37.  n.  12.  p.  1.  has  observed  is 
the  grosse  or  copy  be  lost  or  mislaid,  an  acknowledged  rule  of  practice, 
we  can  always  obtain  an  authentic  "  Uhicunque  negativa  est  causa  et 
copy  which  cannot  be  refused  to  the  fundamentum,  intentionis  alicujus, 
^arty  who  executed  the  instrument  sive  a^entis,  sive  excipientis,  semper 
or  his  representative.  ei,  qui  negat,  prohatio  incumhit." 

(b)  And  generally  whenever  the  (c)  Unless  in  the  place,  where  the 
•defendant  raises  an  exception  exci-  instrument  is  executed,  a  scahinal  or 
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§  5.  This  Notary  is  a  person  who  is  admitted  and  appointed 
by  the  Government,  after  previous  inquiry  by  the  Court  as  to  his 
fitness,  and  upon  nomination,  that  is  recommendation  by  the 
towns  or  tribunals  where  he  desires  to  practise  his  profession. 
See  placaat  of  20th  March,  1524,  beyond  which  place  he  may 
not  practise  the  same  upon  pain  of  punishment  and  fine; 
although  whatever  he  executes  beyond  such  place  will  never- 
theless be  valid,  arg.  I.  1.  Cod.  de  'Testam.  S/-  I.  3.  D.  de  officio 
Praetorwm.     Coren.   obs.  37. 

In  order  that  they  may  well  and  duly  discharge  their  office 
they  must  keep  a  proper  Register  and  Protocol  of  all  instru- 
ments, acts,  and  matters,  which  are  executed  before  them,  and 
carefully  preserve  and  keep  the  original  signed  by  themselves 
and  by  the  pai"ties  executing  the  same  and  the  witnesses;  so 
that  they  may  at  aU  times  grant  proper  copies  to  those  who 
require  them.  plac.  of  4  Octoh.  1540,  art.  9. 

In  framing  their  Instruments  they  must  be  careful  besides 
stating  the  true  meaning  thereof,  to  mention  the  names,  oifice, 
calling,  and  dwelling-place  of  the  parties  whom  it  concerns ;  that 
the  parties  are  known  to  them  or  at  least  to  the  witnesses,  and 
further  state  the  year,  month,  day  and  hour  of  the  execution, 
and  that  the  original  is  signed  by  the  parties  and  the  witnesses. 
See  Plac.  4  Octoh.  1540.* 

§  6.  But  whether  the  copies  of  such  public  documents  have 
full  credence  must  be  answered  with  a  distinction.  Some  are  of 
opinion  that  the  original  and  actually  signed  document  must  be 
produced,  if  necessary,  arg.  I.  5.  I.  ult.  Cod.  de  Edendo.  But 
this  must  be  understood  of  documents  confirmed  by  the  actual 
signature  of  the  debtor,  which  must  themselves  be  produced,  in 
order  that  we  may  judge  of  the  signature,  if  there  be  a  dispute 
about  it,  or  the  same  is  denied  by  the  debtor.  For  which 
purpose  Notaries  are  obliged  to  preserve  the  original  and 
actually  signed  documents  and  to  produce  them  at  the  request  of 
the  party  requiring  the  same;  with  respect  to  which  in  some 

judicial  execution  or  passing  of  the  Notaries,  see  P.  Van  der  Schelling, 

instrument   is   required   to   give    it  Historie     van     het     Notarisschap. 

validity;   which   must  be  borne   in  TjjhTeoTits  BedenerendPractyck  op' t 

mind.    See  Bort.  ohservat.  lib.  3.  tit.  Notaris    Amht.     Tenant.     Notary's 

10.  obs.  2.  ibig.  citat.  Manual. — Tr.] 
*  [For    full    information    as    to 
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towns  a  good  rule  is  established,  that  upon  the  death  of  a  notary 
the  documents  drawn  by  him  are  handed  over  to  som.e  other 
notary  (d)  and  so  on  from  the  one  to  the  other  in  order  always  to 
preserve  the  same.  arg.  I.  ult.  C.  de  re  judic.  ^  I.  60.  D.  de 
judic.     See  Ordinances  of  the  town  of  Leyden,  art.  14. 

§  7.  But  of  other  documents  apud  acta,  that  is  confirmed 
before  the  Court,  with  the  seal  or  signature  of  the  Court  or  its 
lawful  secretary,  since  its  writings  are  even  without  the 
signature  of  the  debtor  sufficient  according  to  our  customs,  the 
first  copy  is  considered  as  full  proof,  arg.  I.  11.  Cod.  qui  pot.  in 
pign. 

§  8.  So  that  other  simple  copies  of  such  original  documents, 
which,  on  account  of  their  age  and  liability  to  become  destroyed, 
we  cause  to  be  copied  by  way  of  security  after  public  exhibition 
apud  acta,  that  is  before  the  court'  (which  is  called  a  vidimus) 
will  have  full  credence  if  the  original  perishes  through  age  or 
is  lost. 

§  9.  Further,  simple  registers  and  old  journals  of  churches, 
hospitals,  and  other  institutions,  have  likewise  credence,  and 
justice  is  done  thereon  in  whatever  they  prove  to  have  received 
of  old,  time  out  of  mind,  although  letters  and  original  writings 
belonging  thereto  are  not  to  be  found,  arg.  I.  10  D.  de  testib. 
I.  29.  §  sed  ne  aliqua  Cod.  de  testam.  See  Berlich.  pract. 
conclus.  part.  1.  conclus.  44. 

§  10.  Moreover  by  means  of  the  simple  signature  of  my 
debtor,  however  large  the  debt  may  be,  my  claim  will  be  held 
validly  and  suificiently  proved  if  he  cannot  deny  his  signature. 
See  Gudelin  de  jure  Noviss.  lib.  4.  cap.  11.  zn  fin.  Christin. 
vol.  3.  decis.  5.  nurn.  8  (e). 

§  11.  So,  likewise,  the  books  of  merchants,  in  matters  where 
the  transaction  and  delivery  are  admitted  and  kept  with  proper 
distinction  of  persons,  things,  year,  month,  and  day,  have  full 
credence,  if  they  be  confirmed  on  oath  or  by  the  death  of  the 
writer.  See  Joan,  de  Passerib.  de  privat.  scriptura,  lib.  4. 
cap.  21.  de  lib.  mercat.  num.  11,  30  ^  82.  Mascard  de  probat. 
conclus.    976.    num.    28.    et   conclus.    977.    num.    33.     Christin. 

(d)  Or  at  the  Secretary's  office,  as  tit.  D.  de  fide  instrumentorum  num. 

here    in    Amsterdam.      See    further  3.  ei  seq. 

the  Author,  practycle  der  Notarissen,  (e)  Add.  Voet.  I.  c.  n.  11.  dt  12. 

part  1.  et  ihi  in  notis.  01.  Voet.  ad. 
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vol.  3.  decis.  25.  num.  1.  Andr.  Gail.  lib.  2.  ohs.  20.  nuTn.  8. 
Cons.  &  Advys.  part.  1.  cons.  204!  and  285  [Neerl.  adv.  vol.  1. 
c.  17.  et  seq.']. 

§  12.  Similar  credence  is  also  given  to  the  notes  of  sworn 
brokers,  in  transactions  between  mercbants.  Stracb  de  frox- 
enetic.  part.  4.  quaest.  liber,  prox.  an  credat.  Joan,  de  Passer, 
de  privat.  script,  lib.  4.  cap.  de  lib.  proxenet.  num..  10.  Cons.  & 
Advys.  vol  1.  cons.  248  [sucb  tbat  on  tbe  Registers  of  sworn 
brokers  provision  of  naTwptissement  is  decreed,  van  Leeuwen, 
Man.  van  Proced.  p.  28]  (/). 

§  13.  In  many  places  it  is  also  tbe  practice  tbat  all  traders, 
who  deliver  tbeir  wares  for  daily  consumption,  may  confirm 
tbeir  tallies  witb  tbeir  oatb,  provided  tbe  name  of  tbe  debtor  be 
written  tbereon,  togetber  witb  an  explanation  of  wbat  eacb  tally 
means.  So,  likewise,  all  cbandlers,  tapsters,  bakers,  builders 
and  otbers,  bave  credence  for  a  small  amount  witb  respect  to 
wbat  tbey  write  of  tbeir  delivery  upon  tbe  post  of  tbe  door  or 
upon  tbe  wall;  wbicb  writing  if  sbown  to  two  magistrates 
(schepenen)  may  be  confirmed  by  oatb.  See  Ordinances  of 
Leyden,  art.  191,  and  of  Oudewater,  art.  145  (g). 

§  14.  By  means  of  witnesses  we  prove  wbatever  can  be 
testified  in  tbe  pending  case  by  tbe  declaration  of  two  or  more 
credible  witnesses,  speaking  of  tbeir  own  personal  knowledge. 

§  15.  Infamous  persons  and  perjurers  bave  no  credence  in 
law.  I.  3.  §  5.  I.  15.  Z.  18.  I.  21.  D.  de  testib.  among  wbom  are 
also  included  tbose  wbo  are  proved  to  bave  been  bribed  to  give 
evidence,  d.  I.  3.  ^  5.  D.  eod.  [And  women  wbo  bave  been 
deflowered  and  disbonoured  before  tbeir  marriage.  Mascard. 
de  probat.  concl.  958.  n.  67.  and  supra,  lib.  3.  cap.  4.  n.  9. J 

§  16.  Tbey  also,  wbo  are  declared  or  inveterate  enemies  of 
tbose  against  wbom  tbey  testify,  cannot  give  evidence,  nor  can 
our  near  relatives  or  members  of  our  bousebold  give  evidence 
for  us.  I.  3.  in  pr.  D.  eod.  I.  6.  I.  23.  I.  24.  D.  'et  I.  3.  Cod.  eod. 
Nor  can  anyone  give  evidence  in  bis  own  case.  I.  10.  D.  et  I.  10. 
Cod.  de  testibus. 

§  17.  So,     likewise,     advocates    or    attorneys     cannot    give 

(/)  Conf.  StraccK.  de  Proxenetis  the  validity  and  credibility  of  instru- 
et  Vromans  de  foro  eomp.  p.  282.  ments  may  be  seen  in  Voet  I.  c.  and 

(g)  What   further   appertains   to      Vromans  cap.  19  &  21. 

R.D.L. — II.  31 
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evidence  in  cases  in  whicli  they  have  been  engaged.  I.  ult.  D. 
eod.  [yid.  tamen  Gothofred.  ad  d.  I.  ult.  Sichard.  ad  I.  ult.  C. 
de  test.  vid.  et  Costal,  ad  d.  I.  ult.- D.  de  test.  Sande  1.  10.  4].* 
E.elationsL.ip  on  account  of  whicli  a  witness  may  be  challenged 
is  computed  until  the  fifth  degree,  arg.  I.  4.  D.  de  testib.  a 
contrario.     See  Consult.  &  Advys.  vol.  4.  cons.  'iAb. 

§  18.  Imbecile,  lunatic  and  young  persons  under  fourteen 
years,  cannot  give  evidence  because  their  reason  is  wanting, 
and  they  have  not  the  capacity  to  comprehend  matters,  d.  I.  4. 
§  5.  de  Testib.  §  8.  Instit.  de  inutilib.  stipulat.  I.  5.  D.  de 
Reg.  Jut. 

§  19.  Consequently  the  statements  and  evidence  of  persons, 
who  may  be  challenged  or  objected  to,  are  not  accepted. t  plac. 
of  the  year  1556.  And  from  that  time  it  has  been  introduced 
that  the  litigating  parties  are  to  be  supplied  with  copies  of  each 
other's  proofs;  after  which  interchange  of  documents  time  is 
granted  in  order  to  contradict  those  put  in  by  the  opposite  party, 
who  in  his  turn  again  has  time  to  confirm  what  he  has  put  in 
vulgo  Reprochen  and  Salvations;  which  is  to  be  understood  of 
matters  of  fact  set  forth  in  the  claim,  answer,  replication  and 
rejoinder. 

§  20.  In  other  cases  consisting  of  matters  of  law,  or  of  such 
facts  that  the  same  may  be  disposed  of  in  the  pleadings,  as 
often  happens  in  the  towns  and  in  the  country,  objections  to  the 
evidence  (reproches)  and  confirmation  of  it  (salvations)  take 
place  by  both  parties,  but  no  further  time  is  granted  thereon, 
but  the  matter  is  verbally  argued  on  both  sides;  and  this  is 
called  Reproches  and  Salvations  of  matters  of  law;  as  has  been 
pointed  out  in  the  preceding  chapter. 

§  21.  Anyone,  who  has  been  called  to  give  evidence  of  the 
truth,  may  not  refuse  to  do  so,  but  may  be  compelled  to  give 
evidence  by  means  of  imprisonment,  because  it  is  a  matter  of 


*  [Adde    Van     Zutphen.     Neerl.  case  with  the  law  of  evidence,  and 

Pract.  sub  voce  Advocaet.  n.  5  &  9.  particularly  with  that  branch  of  it 

— Te.]  which    deals    with   the   competency 

+  [In  my  preface  to  this  Transla-  and  incompetency  of  witnesses.    By 

tion   I   stated   that   Roman   Dutch  practice  and  legislation  the  law  of 

Jurisprudence  had  in  some  respects  evidence  in  South  Africa  is  viirtually 

been   assimilated  to  the    system   of  the  same  as  that  prevailing  in  the 

English  law.     This  is  notably  the  courts  in  England. — ^Tu.] 
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public  importance  that  the  truth  should  be  known  and 
published.  I.  16.  Cod.  de  testib.  Andr.  Gail.  lib.  1.  obs.  100. 
Except  only  in  his  own  case,  or  that  of  his  relatives  by  blood,  in 
which  no  one  can  be  compelled  to  give  evidence  of  the  truth. 
d.  I.  16.  et  I.  4.  D.  de  testib.  Jul.  Clar.  §  fin.  quaest.  24. 
num.  21.  Tessaur.  decis.  42.  Merul.  prax.  civ.  lib.  4.  tit.  65. 
cap.  4.  [And  if  the  truth  cannot  be  discovered  in  any  other 
way,  members  of  the  household  and  those  otherwise  excluded 
by  law  may  be  compelled  thereto.  Sande.  1.  10.  3.  Merula 
4.  65.  cap.  4.  n.  11.]* 

§  22.  A  matter  is  proved  in  evidence  by  means  of  the 
testimony  of  two  or  more  credible  witnesses  testifying  of  what 
they  personally  know,  which  is  called  full  proof.  I.  5.  I.  6. 
Cod.  de  probat. 

%  23.  So  that  it  depends  upon  the  number  of  witnesses  and 
the  means  of  their  -knowledge.  For  if  anything  is  proved  by 
only  one  witness  it  cannot,  without  the  aid  of  other  corrobora- 
tion, be  received.  I.  9.  §  1.  Cod.  de  testib.  [Except  to  prove 
that  a  woman  has  allowed  herself  to  be  used  as  a  prostitute. 
Boer,  decis.  23.  n.  46. J  And  again  if  anything  is  said  by 
two  or  more  witnesses,  without  their  being  able  to  shew  that 
they,  know  it  of  their  own  knowledge,  it  will  likewise  not 
amount  to  full  proof.  As  where  they  merely  testify  from 
hearsay  of  something  which  exists  independently  of  such 
hearsay  and  of  which  the  actual  truth  is  not  known.  Bart. 
Cyn,  &  DD.  ad  I.  testiuTn.  17.  Cod.  de  testibus,  and  the  same 
is  called  halfproof. 

§  24.  But  if  it  be  something  which  purely  consists  of  hear- 
say, as  where  anyone  has  heard  another  on  his  deathbed  giving 
directions  for  something  to  be  done  after  his  death,  such 
evidence  will  be  complete.  I.  8.  D.  de  offlc.  praesid.  junct. 
I.  13.  D.  de  re  militari.  Or  where  the  matter  is  one  which 
happened  beyond  living  memory,  as  whether  anyone  is  of 
certain  descent  and  lineage;  who  his  parents  and  ancestors 
have  been,  and  the  like;  which  can  often  only  be  proved  by 
witnesses  who  have  always  heard  their  parents  declare  the  same 
as    the    truth,    cap.    licet    ex    quadam    extr.    de    testib.       See 

*  [(//.  Carpzovius.  Edit.  Eogendorp.  33  §  19,   and  Moorman,  over  de 
msdaden,  p.  164. — Te.] 
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Mascard.  de  frohat.  conclus.  104.  num.  1.  2.  3.  ^  seqq. 
,Merula,   frax.   civ.    lib.   4.    tit.   78.   cap.   1. 

§  25.  For  the  purpose  of  proof  and  tlie  credibility  of  the 
witnesses,  it  is  not  suiEcient  that  they  depose  to  the  truth 
before  a  notary  and  two  witnesses,  or  declare  the  same  in 
writing  with  their  signature;  but  they  must  confirm  their 
testimony  with  an  oath.  I.  9.  Cod.  de  testib.  Which  must 
take  place  before  the  judge  where  the  case  is  pending,  who 
examines  the  witnesses  upon  certain  interrogatories  or  questions, 
and   administers   the   oath. 

§  26.  Some  think  this  must  be  done  in  the  presence  of  the 
parties,  who  are  summoned  for  the  purpose,  arg.  Novell.  90. 
cap.  9.  See  Andr.  Gail.  lib.  1.  obs.  102.  Merul.  praa.  civ. 
lib.  4.  tit.  65.  cap.  9.  nuTn.  1.  ^  cap.  10.  num.  1,  who  seems  to 
consider  the  administering  of  the  oath  and  the  examination  of 
the  witnesses  as  two  distinct  matters,  as  if  the  one  must  take 
place  in  the  presence  of  the  opposite  party  and  the  other  in 
his  absence.  This  however,  according  to  the  better  opinion 
of  others,  secunduTn  I.  14.  jv/nct.  I.  19.  in  fin.  Cod.  de  testib., 
is  not  observed,  and  the  witnesses  are  each  heard  apart  aind  in 
the   absence   of   the   opposite   party. 

§  27.  Except  that  the  evidence  is  taken  down  in  writing  and 
the  opposite  party  may  obtain  a  copy,  in  order  to  challenge  and 
contradict  the  evidence  given,  and,  if  he  think  fit,  to  call  other 
witnesses  to  contradict  it,  or  to  recall  the  same  witnesses  and 
submit  counter  interrogatories  or  questions  to  them.  Instruct, 
van  den  Hove,  art.  129.  See  further  Merul.  prax.  civ.  lib.  4. 
tit.  65.  cap.  10.     Andr.  Gail.  lib.  1.  obs.  95.  num.  6.  in  fin. 

§  28.  If  the  witnesses  reside  beyond  the  jurisdiction  of  the 
judge,  before  whom  the  case  is  pending,  the  Court  of  that  place 
is  requested  by  means  of  letters  requisitorial  to  hear  the 
witnesses,  and  the  evidence  is  then  taken  and  confirmed  there 
and  sent  over  under  seal.  arg.  I.  18.  Cod.  de  fid.  instruTnent. 
cap.  si  qui  testium  extr.  de  testibus.  Andr.  Gail.  lib.  1. 
obs.  96,  and  the  manner  of  proceeding  herein  may  be  seen  in 
Merul.  prax.  civ.  lib.  4.  tit.  65.  cap.  2.  num.  2.  Sf  seqq. 

%  29.  So  likewise,  if  the  witnesses  are  aged,  infirm,  and  ill, 
so  that  it  is  feared  they  may  die  before  the  trial  of  the  case, 
commissioners  may  be  requested  of  the  Court,   if  the  case  be 
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pending  therein,  to  proceed  to  the  dwelling  place  of  such 
witnesses  and  hear  them  in  anticipation,  which  is  commonly- 
called  enquest  valetudinair .*  ATnpliat.  van  de  Instructie, 
art.  19.  Andr.  Grail,  lib.  1.  ohs.  102.  num.  4.  8f  seqq.  Other- 
wise such  witnesses  are  produced  on  oath  by  the  parties  them- 
selves before  the  tribunal  where  the  witnesses  reside. 

§  30.  The  hearing  and  swearing  of  witnesses  are  seldom 
strictly  observed  in  towns  and  in  the  country;  for  the  litigating 
parties  mostly  release  each  other  therefrom.  But  if  it  be  a 
question  of  disputed  fact,  experienced  judges  will,  before 
deciding  the  case,  direct  that  the  witnesses  be  heard  on  oath. 
See  further  as  to  what  ought  to  be  done  by  the  litigating 
parties  after  production,  Merul.  prax.  civ.  lib.  4.  tit.  78.  S/-  79. 
Damhoud.  pram.  civ.  cap.  183  ^  seq.  Wieland.  pra^.  civ. 
tit.  7.  cap.  3.  ^  seq.  (h). 

*  [Enquest  Valetudinair.    A  term  139. — Tb.] 
in  practice  denoting  an  application  (h)  And  also  the  remarks  of  Voet 

to  examine  witnesses  before  litis  con-  ad  tit.  D.  de  probat.  et  prasumpt. 

testatio  or  the  closing  of  the  plead-  Everh.  in  tractatu  de  iestibus  junct. 

ings,    and   even    before    action    has  01.   Voet  ad  eund.  Dig.   tit.  A.   in 

commenced,  if  there  be  danger  of  the  cens.  for.  p.  2.  lib.  1.  cap.  19.  et  lib. 

testimony  being  lost  in  the  particular  2.  cap.  7,  and  more  fully  Vromans 

case.    Kersteman.  Begts.  W.Bk.  sub  de  for.  camp.  cap.  22-28. 
voce :  Of.  Nelson  v.  Nelson.  1  S.  C. 
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CHAPTEE  XXI. 


OF   PROOF   "WITHOUT  WITNESSES   BY   CONFESSION  AND 

OCULAB    INSPECTION.        THAT    IS    ADMISSION    AND 

CLEAR  DEMONSTRATION. 


Sect. 

1.  Of  confession  and  its  effect. 

2.  Of  judicial  confession. 

3.  Of     extra-judicial     confession 

and  how  far  it  binds. 

4.  Whether  and  when  it  may  be 

retracted. 
5j  Of  a  qualified  confession,  that 
is  one  depending  on  circum- 


Sect. 


stances,  and  whether  this 
may  be  divided  and  accepted 
in  part  and  rejected  in  part. 

6.  Of  a  deathbed  confession.    Its 

effect. 

7.  Of     ocular     inspection — when 

necessary — its  effect. 


§  1.  A  THING  may  be  fully  proved  without  witnesses  by  con- 
fession, that  is  admission  by  the  parties  themselves,  which  is  in 
law  considered  to  amount  to  the  strongest  proof,  I.  unic.  Cod. 
de  Confess.  I.  1.  I.  6.  D.  eod.  This  is  either  judicial,  that  is 
admitted  in  law  and  on  the  pleadings;  or  extra  judicial,  that  is 
made  independently  of  judicial  proceedings. 

§  2.  Judicial  confession  or  admission  in  law  must  be  made 
in  the  presence  of  the  opposite  party,  voluntarily  and  with  full 
tnowledge,  without  any  error.  I.  unic.  verb,  in  jure  Cod.  de 
confess.  I.  6.  §  3.  D.  eod.  I.  22.  D.  quod  met.  caus.  I.  2.  D.  de 
confess.,  which  having  thus  taken  place  the  plaintiff  may  pray 
judgment  thereon,  in  order  to  proceed  to  execution  without  any 
further  pleading;  and  this  cannot  be  denied  him,  for  a  person 
who  confesses  a  thing  in  law  pronounces  his  own  condemnation 
and  is  considered  as  vanquished.  I.  1.  Z.  3.  in  fine  I.  6.  in  fr.  D. 
de  confess.  I.  unic.  Cod.  I.  12.  in  fin.  D.  de  interrogat.  in  jure 
faciend. 

§  3.  A  confession  made  extra  judicially  requires  full  proof 
by  means  of  documents  or  witnesses,  that  the  same  has  actually 
been  made  and  in  what  manner.  If  this  be  fully  proved,  that  is 
by  stating  the  different  reasons  and  motives  for  it  in  the 
presence  of  the  opposite  party  and  witnesses,   all   other  proof 
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is  unnecessary,  and  it  will  tave  the  effect  of  transaction  and 
accord,  upon  wliicli  likewise  judgment  is  given.  I.  26.  §  fin. 
p.  deposit,  et  I.  25.  §  fin.  D.  de  prohat.  DD.  ad  I.  1.  et  I.  11. 
§  6.  D.  de  interrogat.  in  jure  faciend.  et  ad  I.  40.  D.  de  pact. 
I.  13.  Cod.  de  non  num.  pecun.  et  ad  I.  25.  in  fin.  D.  de  prohat. 
Hartman.  observ.  tit.  11.  obs.  1.  num.  1.  Nic.  Everhard. 
consil.  186.  num.  1.  Specul.  tit.  de  confess.  §  unic.  vidend. 
num.  5.  Surd,  decis.  12.  nuTn.  1.  Mascard.  de  probat.  conclus. 
345.  nuTn.   1.   5. 

§  4.  But  if  tlie  confession  lias  been  made  in  tte  absence  of 
tlie  opposite  party,  or  is  not  confirmed  by  full  reasons  and 
motives,  it  will  not  serve  as  proof.     Z.  6.   §  3.  D.  de  confess. 

1.  47.  D.  de  re  Judic.  And  it  may  at  any  time  be  renounced 
and  retracted  on  the  ground  of  tbougbtlessness  and  mistake. 
arg.  I.  8.  D.  de  juris  et  facti  ignorcmtia.  See  Mascard.  de 
probat.  conclus.  347.  Gabriel  commun.  conclus.  tit.  de 
confessis.  conclus.  1.  et  conclus.  5.  Nicol.  Everhard.  consil. 
72.  num.  5.  et  consil.  164.  num.  2.  Marant.  prax.  part.  6. 
tit.  de  confess,  num.  2^  Marc,  decis.  705.  num.  2,  3.  Boer. 
decis.  89.  num.  4. 

§  5.  So,  likewise,  if  anyone  makes  an  admission  with  the 
addition  of  a  certain  circumstance,  which  gives  a  particular 
meaning  to  the  thing,  the  admission  must  be  accepted  as  it  was 
made,  without  its  being  severed  from  the  circumstance,  for  the 
conduct  and  saying  of  a  person  cannot  be  explained  otherwise 
or  differently  from  what  he  intended,  and  everyone  is  the  proper 
interpreter  of  his  own  words,  arg.  I.  39.  D.  de  oper.  lib.  cap. 
cum.  dilecti.  extr.  de  accusat.  except  where  the  circumstance 
under  which  it  was  made  consists  of  different  parts  which  have 
nothing  in  common  with  each  other.  See  Althus.  dicceolog. 
lib.  3.  cap.  38.  nurn.  23.  Card.  Tusc.  practicab.  conclus.  litt. 
C.  conclus.  673.  et  seq.  Boer,  decis.  263  ^  339.  Surd,  decis. 
258.  Ant.  Fab.  ad  Cod.  lib.  7.  tit.  24.  defin.  1.  Andr.  Gail. 
lib.  2.  obs.  106.  num.  7.  et  de  pace  publ.  lib.  1.  cap.  17.  nuin.  1. 

2.  et  seq.  (a). 

(a)  That  for  the  rest  confessions  Schrassert.     Ohserv.  pract.  obs.  385. 

are    divisible   neither    in    civil   nor  This  has  erroneously  been  limited  by 

criminal   cases   may   be    seen    from  some  (among  whom  we  find  the  cele- 

Barbos   loc.   comm.   lib.   3.   cap.   84.  brated    van    der    Schelling    in    his 

axiom  4.   ibiq.   citat.   et  consultiss.  admirable  note  ad  Zurck.  Cod.  Bat. 
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§  6.  A  confession  or  statement  made  by  anyone  on  his  death- 
bed is  evidence  against  himself,  for  no  one  is  considered  to  have 
intentionally  stated  an  untruth  in  the  last  moments  of  life.  Z.  1. 
§  24.  Z?.  de  quaest.,  but  in  favour  of  himself  or  his  heirs,  it  will 
only  amount  to  a  probable  presumption  and  half  proof.  See 
Hypolit  de  Marsil  ad  d.  I.  1.  §  24.  D.  de  qiiaestion  (b). 

§  7.  By  ocular  inspection,  that  is  demonstration  and  pointing 
out  of  and  concerning  the  thing  in  dispute,  all  partitions  of  land 
and  real  servitudes  are  fully  proved.  I.  8.  in  fin.  D.  finium 
regundoruTn  (c). 

This  is  either  requested  by  the  parties,  or  directed  by  the 
judge  at  the  expense  of  the  losing  party.  I.  8.  §  1.  D.  finium 
regund.  8f  I.  44.  B.  de  arbitris.  Bald,  ad  I.  unic.  col.  4.  Cod.  ut 
quae  des  advocat.  part.  Bart.  CaepoU.  cautel.  115.  Which  prac- 
tice is  also  necessary  in  several  other  cases,  for  instance  to  judge 
whether  a  wound  inflicted  on  any  one  was  mortal,  or  in  case  of 
divorce  on  the  ground  that  one  of  the  parties  is  incapable  of  pro- 
creation, or  to  decide  whether  a  woman  is  pregnant  and  the  like; 
for  which  purpose  the  persons  are  examined  by  experienced 
physicians  and  midwives,  who  judge  of  the  matter  after  inspec- 
tion and  examination.  I.  1.  D.  de  vent.  Inspic.  cap.  nee  aliqua  Sf 
cap.  proposuisti  extra  de  prohat.  cap.  laudabilem  in  pr.  extra  de 
frigid  Sf  Tnalef.  See  Chassan.  ad  consuetud.  Burgund.  Rubric. 
1.  des  justices  8f  droicts  §  6.  Messier s  8f  Sergens.  in  verb,  par 
leurs  Sermens.  num.  8.  9.  (d). 

tit.   confessie    §   5.   n.   2.    following  in     criminal     cases     are     discussed 

Berlichius  and  others)  to  civil  cases  below,  ch.  27. 

alone,  unless  as  Schrassert  observes,  (c)  Add.    01.   Voet  ad  eund.   tit. 

"  nisi  de  facto  constaret  aliunde."  n.  9. 

(b)  See  as  to  judicial  and  extra-  (d)  The  reader,  who  is  desirous  of 

iudicial   confessions   Morula,    Man.  fuller  information  as  to  this  excep- 

van  proced.  p.  m.  556.  &  557.  Huber,  tional  mode  of  proof,   may  consult 

Heed.  Begtsgel.  bk.  V.  ch.  24.  §  §  23,  the     tract     already     mentioned    of 

24.  et  el.  Brunneman  de  process,  civ.  Brunneman  cap.   seq.   and  Voet  ad 

cap.    XXI.    p.    m.    217.    ei    ejusd.  tit.  T).  de  probat.  et  praesumpt.  n.  2. 
Decision,  c.  3.  decis.  74.   Confessions 
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CHAPTER  XXII. 


OF  HALF  PROOF  AND  PRESUMPTIVE  PROOF;  THAT  IS 
PROBABLE  MEANS,  AND  OP  OATHS. 


Sect. 

1.  Half  proof  defined. 

2.  Of  presumption  and  its  effect. 

3.  Is  always  in  favour  of  inno- 

cence, until  the  contrary  be 
established. 

4.  Of  the  oath,  where  full  proof  is 

wanting ;  whether  and  by 
whom  to  be  taken. 

5.  In  the   absence  of  proof   and 

presumption  the  plaintiff  is 
directed  further  to  prove  his 
case. 

6.  Of  the  taking  of  an  oath. 

7.  Participation  of  oath. 

8.  It  may  be  accepted. 

9.  Whether  and  when  the  same 

may  be  refused  by  the  de- 
fendant. 


Sect. 

10.  When  by  the  plaintiff. 

11.  When   it    is   imposed   by   the 

judge.     Effect  thereof. 

12.  The  effect  of  refusing  to  take 

such  oath. 

13.  Must  take  place  in  the  presence 

of  the  opposite  party. 

14.  Whether      judgment      follows 

upon  the  oath. 

15.  In  what  matters  the  swearing 

of  an  oath  takes  place. 

16.  Whether  in  criminal  cases. 

17.  Whether  in  cases  of  fines. 

18.  In  farming  of  the  public  re- 


19.  In     matrimonial 

espousals. 

20.  In  cases  of  injury. 


and 


§  1.  Half  peoof  is  such  evidence  wherety  the  judge  indeed 
obtains  some  knowledge  of  the  case,  but  not  complete,  or  such 
that  judgment  can  be  pronounced  or  justice  done  thereon. 

§  2.  Such  proof  is  for  instance  the  evidence  of  one  witness, 
whose  evidence,  although  he  is  a  man  of  honour  and  credit, 
cannot  be  accepted  as  proof,  I.  9.  §  1.  Cod.  de  Testib.  I.  14.  D.  de 
dote  prae  legata  I.  1.  §  fin.  D.  quemadmod.  test.  wper.  I.  13.  D. 
de  jurejur  (a). 


(ft)  Hence  the  metaphorical  say- 
ing "  one  witness  no  witness," 
which  is,  however,  not  always  true. 
For  instance,  a  dispute  arises 
between  two  persons,  one  of  whom 
insults  the  other,  who  appeals  to  the 
testimony  of  Titius,  an  hon«st  man, 
not  being  in  any  way  connected  with 
either  of  the  two,  who  is  present  and 
knows  all  the  circumstances.  Titius-, 


being  only  one  witness,  may  be  ob- 
jected to,  and  therefore  no  justice 
done.  This  is  by  no  means  the  mean- 
of  the  laws  cited  by  the  Author. 
Vid.  Faber.  in  Cod.  lib.  4.  tit.  15. 
def.  35.  A  thousand  single  witnesses, 
indeed,  prove  less  than  one  wit- 
ness omni  exceptione  major.  Vid. 
Everard.  de  testib.  p.  303. 
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By  common  report  a  case  is  also  not  considered  more  than  lialf 
proved,  for  reports  are  often  false,  and  mucli  untruth,  is  added  to 
such  report.  Gloss.  ^  DD.  in  I.  3.  Cod.  de  reb.  cred.  cap.  2.  in 
fin.  extr.  de  prohat.  (b). 

Which  proof  is  also  furnished  by  presuTwption,  that  is  circum- 
stantial probability,  I.  9.  D.  de  prohat.  8f  praesumpt.  Which  is 
of  such  effect  that  the  opposite  party  is  obliged  to  free  himself 
from  it  and  to  prove  the  contrary,  I.  5.  Cod.  de  codicill.  Hence 
we  conclude  that  a  fugitive  is  guilty  of  the  crime  of  which  he  is 
accused,  cap.  nullis  extr.  de  praesumpt.  ^  qap.  de  terminamis.  3. 
quaest.  9.  (c). 

§  3.  Otherwise  if  an  accused  has  the  probable  circumstances 
in  his  favour,  he  is  considered  innocent,  until  the  contrary  is 
established  by  stronger  evidence  and  full  proof.  Z.  ult.  D.  quod, 
met.  caus.  I.  57.  in  fin.  D.  de  jure  dot.  I.  16.  Cod.  de  prohat.  See 
Andr.  Gail.  lib.  2.  ohserv.  128.  num.  12.  Nicol.  Everhard. 
consil.  3.  num..  14.  Berlich.  pract.  conclus.  part.  1.  conclus.  37. 
num.  15.     [Coren.  cons.  16.  I.  Lit.  y.  n.  8. J  (d). 


(b)  From  this  half  proof,  consti- 
tuted by  common  report,  it  follows 
that  often  a  difficult  question 
(arising  between  two  persons,  which 
quoad  factum  is  denied  by  the  one 
and  affirmed  by  the  other  without 
any  further  proof,  and  from  the 
circumstances  it  appears  that  both 
of  them  are  unable  to  furnish 
sufficient  proof  aliunde)  will  have  to 
be  decided,  and  he  who  has  the 
common  report  supported  by  some 
valid  inference  or  presumption 
against  him  will  be  condemned  upon 
the  suppletory  oath  imposed  upon 
his  adversary.  Conf.  Mascard.  de 
prohat.  Vol.  II.  concl.  749.  et  seq. 
and  Vromans,  pag.  282.  et  seq. 

(c)  The  contrary  has  been  enacted 
as  regards  an  absent  person  by  the 
Imperial  laws,  vid.  I.  5,  in  pr.  D.  de 
poenis.  However,  Groenewegen  in 
trad  de  II.  abrogat.  includes  this 
among  the  laws  that  have  been 
abrogated  upon  the  ground  of  art. 
120  of  the  Instr.  van  den  Hove,  but 
it  will  be  more  correct  to  distinguish 


between  civil  and  criminal  oases,  as 
well  as  between  absent  persons  and 
fugitives,  the  latter  of  whom  alone 
can  be  said  to  fear  a  judicial  in- 
quiry, and  are  consequently  subject 
to  the  suspicion  of  being  guilty  of 
the  crime  laid  to  their  charge.  The 
necessity  of  appearing  before  a  com- 
petent judge  must  clearly  be  main- 
tained in  all  cases  and  be  promoted 
by  penalties,  but  capital  punishment 
requires  a  previous  investigation 
and  confession,  wherefore  also  the 
said  article  of  the  Instructie 
specially  mentions  banishment  and 
confiscation,  which  last  has  been 
abolished  by  well-known  Resolutions. 
See  post,  ch.  XXIX. 

(d)  Presumptions  or  suppositions 
arising  from  a  probable  token,  and 
accepted  as  proof,  are  drawn  either 
from  the  evident  and  probable  nature 
and  circumstances  of  the  case  itself 
and  are  called  praesumptiones 
hominis  (which  presumptions,  if 
there  are  several  of  them  concurring, 
frequently  leave  no  room  for  doubt 
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Other  loose  guessing  and  conjecture,  which  do  not  amount  to 
circumstantial  probability,  do  not  constitute  half  proof,  but  are 
entirely  disregarded,  and  as  to  their  weight,  if  any,  much  is  left 
to  the  discretion  of  the  judge.  The  case  having  been  supported 
by  one  witness  or  by  such  circumstantial  probability"  that  it  is 
indeed  probable  and  amounting  to  half  proof,  but  not  supported 
by  any  further  means  constituting  full  proof,  the  principal  means 
or  recourse  to  have  the  case  decided  is  the  imposing  of  an  oath 
upon  one  or  other  of  the  parties,  whether  to  supply  the  deficient 
proof  of  the  plaintiff,  or  to  remove  the  probable  presumption 
arising  against  the  defendant.  DB.  ad  I.  adTuonendi  31.  D.  de 
jurejurando.  in  verb,  solent.  cap.  fined,  vers,  praesumptione  extr. 
de  jurejur.  It  is  entirely  left  to  the  discretion  of  the  judge 
whether  and  when  this  oath  is  to  be  imposed  upon  the  plaintiff  or 
the  defendant. 

§  4.  This  oath  is  imposed  upon  the  plaintiff  whenever  he, 
being  an  honest  man,  has  half  or  more  than  half  proved  his  case 
and  no  evidence  or  probability  to  the  contrary  exists  in  favour 
and  on  the  side  of  the  defendant.  But  if  the  defendant  have  any 
evidence  in  support  of  his  objection  or  exception,  or  have  any 
legal  presumption  in  his  favour,  or  if  the  case  be  equal  on  both 
sides,  the  defendant  taking  the  oath  to  free  himself  will  be  pre- 
ferred to  the  plaintiff,     arg.  I.  125.  D.  de  Reg.  Jur.     See  DD.  ad 

in   the   mind    of    the    judge.      See  D.  de  probat.  et  praesumpt.  n.  14.  et 

Huber,  Heed.  Begtsgel.  ik.  6.  ch.  22.  seq.  has  always  appeared  to  me  the 

§  10)  or  from  the  law ;  for  instance  best  and  to  be  preferred  to  that  of 

the  ademption  of  a  legacy  is  by  the  Huber  Heed.  Begtsgel.  bk.  5.  ch.  28. 

I.  18.  D.  de  adim.  et  transfer,  legat.  and  others.     He  who  desires  fuller 

inferred  from  the  voluntary  aliena-  information  on  this  subject  may  con- 

tion  by  the  testator  of  the  thing  be-  suit  Menochius  tract,  de  praesumpt. 

queathed,   and  these  are  praesuinp-  From    what    has    been    said    it    is 

tiones  juris,    concerning  which  the  apparent   that   presumptions   differ 

opinion  of  the  judge  does  not  come  from   mere   guessing   or   conjecture, 

into  consideration.     However,   even  which  may  conveniently  be  divided 

with  respect  to  these  presumptions,  into  strong  and  weak,  derived  from 

evidence  to  the  contrary  is  allowed ;  a   more   or   less   ordinary    sense   of 

but  when  the  presumptions  are  pre-  words  or  course  of  business  ;  of  which' 

scribed  by  the  law  itself,   they  are  Mantioa     de     conjecturis     ultimar. 

called   praesumpticmes   juris    et   de  volunt.  has  fully  treated.    Presump- 

jv/re,  and  no  proof  to  the  contrary  is  tions  likewise   differ   from   fictiones 

allowed,  e.g.  that  a  curanda  has  no  juris.  Vid.  Noodt.  probabil.  I.  3.  cap. 

power  without  the  knowledge  of  her  ult.     [Of.  Best's  Principles  of  the 

curators  to  alienate  her  property,  &c.  Law  of  Evidence,   §§  304.  et  seq. — 

This  division  following  Voet  ad  tit.  Te.]   ' 
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I.  admonendi  13.  D.  de  jurejurando.  8f  I.  in  bonae  fidei  3.  iJod.  de 
reb.  credit.  Merul.  prcuv.  civ.  lib.  4.  tit.  71.  cap.  1.  Specul. 
tit.  de  Jur.  delat.  §  1.  nmn.  6.  Carpz.  def/n.  forens.  part.  1. 
■const.  23.  defin.  9. 

§  5.  Otherwise,  if  the  plaintiff  has  proved  his  case  with  less 
than  half  proof,  or  if  it  be  doubtful  whether  the  same  can  be 
supported  by  oath,  it  is  usual  not  entirely  to  dismiss  the  case  nor 
to  have  recourse  to  the  oath;  but  the  case  is  held  in  abeyance 
{in  advys)  and  suspended  and  the  plaintiff  directed  to  further 
prove  his  alleged  claim  and  demand  in  the  following  form.  "  The 
schepenen  do  not  find  the  case  proved  in  order  to  decide  thereon, 
and  hold  the  matter  in  abeyance,  and  before  pronouncing  judg- 
ment direct  the  plaintiff  to  bring  further  proof  of  his  claim,  in 
order  that  the  same  may  be  considered  and  judgment  given  as 
shall  be  thought  right." 

§  6.  An  oath  is  a  statement  of  the  truth  of  that  which  we 
testify,  and  calling  God,  the  righteous  avenger  of  falsehood,  to 
witness  that  we  are  testifying  the  truth,  by  holding  up  the  fingers 
and  pronouncing  these  words,  "  so  truly  help  me  God 
Almighty  "  (e). 

§  7.  The  parties,  seeing  that  they  have  failed  in  producing 
full  proof,  may  themselves  resort  to  their  oath,  and  offer  the  same 
as  proof,  or  require  the  opposite  party  to  take  an  oath  to  the  con- 
trary, I.  3.  D.  de  jurejurando,  which  is  called  putting  the  case  in 
participation  of  oath. 

§  8.  Which  oath  having-  been  tendered  by  the  opposite  party 
may  be  accepted  or  otherwise  permitted  to  be  taken,  and  justice 

(e)  Unless  a  person's  religion  does  to  witness,  among  whom  many  of  the 

not  permit  him  to  use  this  form  ;  as,  Jews  are  comprehended ;  whence  the 

for  instance,   the   Mennonites,   who  common  saying  "  that  such  persons 

are    accustomed   by    an    affirmation  are   entitled   to   but   little   credit." 

instead  of  an  oath  to  testify  to  the  See  Michaelis.   M.   B.  vi.    §   302-3. 

truth,    which    will    have    the    same  and  my  note  to  Bk.  IV.  ch.  33.  §  4. 

effect;  likewise  also  the  Jews;  vid.  n.  (d).      Further  we  may  by  virtue 

Puffendorf,  B.  de  la  N.  I.  4.  c.  2.  §  4.  of  a  special  authority  also  swear  on 

A  careful  judge  will  see  that  an  oath  behalf   of   another.      Oonf.   doctiss. 

is  only  taken  in  the  last  resort,  and  Voet.  ad  Digest,  tit,  de  jurejurando 

under   such  solemnity  that  it  may  Num.  1  &  i  ubi  eiiam  agit  de  jure- 

tend  to  deter  people  from  the  great  jurando  improhatae  religionis  prae- 

sin  of  perjury;  at  any  rate  in  the  stiio  vel  delate  ex.  I.  5.  §  1.  eod.  add. 

case  of  those  who  are  in  the  constant  Barbeirao  in  not.  ad  Puffendorf  I.  c. 

habit  of  swearing  and  calling  God  n.  1.  et  comm.  ad  d.  I. 
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will  be  done  thereon  and  sentence  pronounced.  I.  1.  verh.  ex. 
pactione  D.  de  jurejur.  But  tliis  may  upon  cause  shewn  be 
objected  to,  so  tliat  tbe  rule  "  swear  or  I  will  swear,"  I.  38.  D.  de 
jurejur.  does  not  always  apply;  but  it  is  left  to  the  discretion  of 
the  judge  whether  the  same  ought  to  be  accepted  or  not.  I.  12. 
in  pr.  ^  §  2.  Cod.  de  reb.  cred.  cap.  fin.  in  pr.  extr.  de  jure- 
jur ando. 

§  9.  So  the  oath,  tendered  by  the  plaintiff,  may  be  refused  and 
rejected  by  the  defendant,  if  he  have  not  proved  his  claim  by 
evidence  or  only  with  less  than  half  proof;  in  which  event  the 
defendant  may  insist  that,  notwithstanding  the  tender  of  oath  by 
the  plaintiff,  his  case  shall  be  dismissed.  I.  4.  in  fin.  Cod.  de 
edendo  cap.  fin.  in  prin.  extr.  de  jurejurando.  So  that,  if  the 
plaintiff  be  ordered  or  suffered  by  the  judge  to  take  the  oath,  the' 
defendant  may  rightly  appeal  therefrom,  arg.  d.  cap.  fin.  vers, 
sane  extr.  de  jurejurando  8f  d.  I.  4.  in  fin.  Cod.  de  edendo.  (/). 

§  10.  Again,  if  the  plaintiff  is  attempted  to  be  put  on  his  oath 
by  the  defendant,  he  may  refuse  and  object  thereto  if  he  under- 
takes suiEciently  to  prove  his  case  in  law  without  the  assistance 
of  his  oath,  cap.  2.  extr.  de  prohat.  Bart.  &  DD.  ad  D.  I.  admon- 
endi  31.  D.  de  jurejur. 

§  11.  The  oath  having  been  imposed  upon  one  of  the  parties, 
in  order  to  make  full  proof,  by  the  judge  either  ex  officio  or  after 
delation  and  tender,  must  be  accepted,  or  otherwise  on  refusal 
the  case  will  be  considered  as  admitted,  I.  manifeste  38.  D.  de 
jurejurando,  and  judgment  pronounced  thereon. 

§  12.  And  in  the  said  judgment  it  is  expressed  "  The  Sche- 
penen  having  first  heard  N.  N.  who  refused  to  take  the  oath 
imposed  upon  him,  condemn  &c."  (g).  Nor  can  the  party  be 
heard  in  appeal  on  his  refusal  to  take  the  oath,  for  the  judgment 
is  considered  as  having  been  pronounced  on  his  own  admission 
and  confession,  d.  Z.  12.  §  1.  ^  seq.  Cod.  de  reb.  cred.  Except 
only  where  he  maintains  that  the  said  oath  was  imposed  upon 
him  improperly  and  without  necessity,  d.  I.  12.  §  2.  Cod.  de  reb. 
cred.  4"  jurejur.  cap.  fin.  in  pr.  extr.  de  jurejurand. 

§  13.  The  oath  having  been  accepted,  submitted  to,  or  other- 
wise imposed  upon  any  one,  must  be  taken  in  the  presence  of  the 
opposite  party,  who  is  summoned  for  the  purpose,  or  after  proper 

(/)  Conf.  CI.  Voet  ad  d.  t.  n   15.  {g)  Add  Voet.  I.  o.  n.  28. 
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citation  must  be  barred,  otherwise  tlie  said  oath  will  be  valueless. 
I.  19.  Cod.  de  testib.  Novell.  90.  oaf.  9.  Wurmser.  frax.  tit.  18. 
observ.  19.    Hartmann.  observ.  tit.  18;  observ.  6. 

§  14.  The  oath  having  been  taken,  judgment  at  once  follows 
thereon,  for  it  is  of  such  effect  that  the  result  of  the  case  depends 
upon  it. 

1.  in  fin.  D.  de  jurejur.  I.  31.  vers,  solent.  D.  eod.  But 
according  to  our  practice  it  is  usual,  inasmuch  as  the  oath  having 
been  taken  the  suspicion  of  falsehood  does  not  easily  arise,  to 
proceed  first  with  the  judgment  including  condemnation,  under 
such  proviso  that  the  plaintiff  or  defendant  shall  declare  on  oath, 
&c.;  and  the  taking  of  this  oath  is  generally  suspended  while 
the  time  for  appeal  has  not  yet  expired ;  unless  the  opposite  party 
suffered  the  oath  to  be  taken  without  any  opposition  by  appeal, 
and  submitted  thereto. 

§  15.  The  oath  takes  place  in  all  judicially  pending  cases.  Z.  3. 
•Cod.  de  reb.  cred.  But  an  oath  taken  or  offered  extra- judicially 
binds  no  one.     I.  3.  D.  de  jurejurand.  (h). 

§  16.  In  criminal  cases  and  punishable  with  corporal  punish- 
ment the  administering  of  an  oath  does  not  take  place,  even 
although  the  case  has  been  half  proved,  for  no  one  would  scruple 
"to  escape  punishment  by  means  of  a  false  oath  forced  upon  him, 
■especially  if  the  punishment  be  heavy  or  capital,  arg.  I.  1.  D.  de 
bon.  eor.  I.  1.  §  3.  D.  de  calumniatorib .  See  Jul.  Clar.  lib.  5. 
§  fin.  qvMBst.  63.  Boer,  decis.  86.  Berlich.  conclus.  pract. 
part.  1.  conclus.  54.  num.  5.  Sf  8.  Ant.  Fab.  ad  Cod.  tit.  de  reb. 
cred.  Sf  jurejur.  defin.  43.  So  that  the  juramentum  purga- 
torium,  that  is  the  purgatory  oath,  does  not  take  place  in 
criminal  cases.  See  Boss.  pram.  crim.  tit.  de  sentent.  num.  75. 
in  fin.  Jul.  Clar.  d.  qvMcst.  63.  num.  6.  In  which  stead,  in 
serious  cases  and  where  the  proof  is  almost  complete,  the  torture 
has  been  introduced,  of  which  we  will  treat  hereafter;  and,  in 


(?!/)  That  is  those  which  have  been  shall    have    effect    where    such    can 

made  for  a  dishonest  and  bad  pur-  happen  without  injury  to  the  soul, 

pose,    and   likewise   those   obtained  cap.  cum,  contongat.  28.  extra  de  jure- 

through  fraud  or  fear,  in  so  far  that  jurando.   and  how  far  this  is   fol- 

the  exceptio  doli  or  meius  may  be  lowed  may  be  seen  from  Voet.  ad  tit. 

raised    against    them    and    against  D.  de  jurejur.  num.  5.  add.  omnino 

which  relief  may  be  obtained ;   for  Puffendorf!  I.  c.  §  7.  8.  9.  &  10. 
the  canon  law  provides  that  all  oaths 
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minor  cases  and  where  the  proof  is  not  so  complete,  the  hearing 
upon  articles  is  usual. 

§  17.  From  this  some  except  such  criminal  cases,  in  which  no 
corporal  punishment  but  only  a  fine  is  inflicted.  Of  this  opinion 
are  Ant.  Fab.  d.  tit.  definit.  43.  Berlich.  pract.  conclus. 
'part.  4.  conclus.  54.  num.  5.  ^  8.  and  the  Authors  cited  by  him. 
Carpzov.  defin.  forens.  part.  1.  constit.  23.  defin.  11.  But 
inasmuch  as  in  many  cases  of  fine  infamy  is  the  consequence, 
that  is  disgrace  and  suspicion  of  dishonesty,  the  matter  is  left  to 
the  discretion  of  the  judge. 

§  18.  Which  is  chiefiy  applicable  to  cases  of  cheating  and 
smuggling,  and  of  collecting  local  and  public  reveniie,  for  the 
persons  convicted  of  smuggling .  and  fraud  thereby  become  dis- 
graced and  infamous,  and  the  fine  is  often  so  heavy  that  the 
parties,  in  order  to  escape  the  same,  will  conceal  their  guilt  and 
be  prepared  to  testify  to  their  innocence.  Hence  many  are,  not 
without  reason,  of  opinion,  that  in  such  cases  no  taking  of  an 
oath  to  purge  oneself  is  necessary  or  ought  to  be  allowed,  arg. 
I.  27.  §  3.  D.  de  pact.  I.  5.  D.  de  pact,  dotal.  See  Berlich.  praot. 
conclus.  part.  1.  conclus.  21.  8f  conclus.  29.  nuTn.  34.  35.  Carp- 
zov. dejln.  forens.  part.  1.  constit.  6.  defin.  10.  nu/m.  4.  Sf  constit. 
12.  defin.  31. 

§  19.  In  cases  of  marriage  and  espousals  the  imposition  of 
an  oath  is  likewise,  according  to  the  opinion  of  some,  not 
admitted.  But,  as  many  things  concerning  such  matters  mostly 
take  place  in  secret,  and  it  often  would  be  difficult,  if  not  impos- 
sible, to  obtain  full  proof,  the  tender  of  an  oath  in  such  cases 
will,  according  to  probable  circumstances,  be  mostly  admitted 
and  allowed  in  such  cases  between  persons  of  like  station  and 
blameless  character,  except  in  so  far  as  this  is  afEected  by  the 
question  in  dispute  between  them.  See  Andr.  Gail.  lib.  2. 
observ.  94.  num.  12.  Ant.  Fab.  ad  Cod.  lib.  4.  tit.  1.  defin.  44. 
num,.  6.     Carpzov.  defin.  forens.  part.  1.  constit.  23.  defin.  10. 

In  favour  of  the  necessary  maintenance  of  innocent  children, 
it  is  understood,  in  case  of  doubt,  that  he,  who  upon  complaint 
by  the  mother  cannot  declare  on  oath  that  he  never  at  any  time 
had  connection  with  her,  will  be  considered  as  the  father  and 
held  liable  for  maintenance;  as  we  have  more  fully  pointed  out 
in  Bk.  1.  ch.  xiii.  §  7. 
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§  20.  Dqes  tlie  taking  of  an  oath  likewise  take  place  in  cases 
of  injury  and  defamation,  where  the  anger  of  people  drives  them 
to  excess?  This  is  likewise  left  to  the  discretion  of  the  judge, 
and  the  tender  of  an  oath  will  he  allowed  especially  in  excul- 
pating the  defendant,  that  he  did  not  intend  to  injure  the  other 
by  the  words  uttered.  I.  5.  §  8.  D.  de  injuriis.  Junct.  Z.  3.  Cod. 
de  reb.  credit.  Sf  I.  3.  I.  13.  §  2.  ^  Z.  30.  §  3.  D.  de  jurejur.  See 
Papon  lib.  9.  tit.  6.  arrest.  10.  Boer,  decis.  86.  nAim.  4.  5. 
Christin.  ad  leg.  Mechlin,  tit.  1.  art.  26.  ad  num.  4.  {%). 

(i)  Add.  CI.  Voet  ad  d.  t.  n.  27.  &  Huber.   Regtsgel.   Ik.   3.   ch.   22. 
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CHAPTEE  XXIII. 


OF  TRANSACTION  OR  COMPROMISE. 
[GROT.   III.   4.— Tr.] 


Sect. 


1.  What  cases  may  be  settled  by 

compromise. 

2.  Not  in  cases  where  mainten- 

ance has  been  decreed,  except 
&c. 


Sect. 

3.  Nor   in    questions    airising    ex 

testamento  where  the  will  has 
not  yet  been  opened. 

4.  Nor  in  cases  of  crime,  except 

&c. 


§  1.  Befoee  judgment  has  been  openly  pronounced,  in  cases 
where  the  pleadings  have  been  closed,  the  matter  completed  and 
awaiting  judgment,  everyone  is  at  liberty  by  means  of  agree- 
ment to  settle  and  dispose  of  the  dispute  or  question  which  he 
has  with  another.  I.  1.  D.  de  transact,  junct.  I.  38.  Cod.  eod. 
for  which  purpose  the  judge  sometimes  appoints  good  men  before 
whom  the  parties  must  appear  at  an  appointed  time  in  order  to 
come  to  a  settlement  {ten  fine  van  accoord)  (a). 

All  disputed  cases  may  be  settled  by  agreement  (&). 


(a)  The  Author  apparently  did 
not  care  to  use  the  term  Dading 
(compromise)  as  Grotius  Introd. 
Bk.  III.  eh.  4.  has  done,  which  term 
seldom  occurs  in  law.  See  the 
ohservat.  on  the  Introd.  of  Grotius. 
II.  obs.  69.  and  Suplmt.  This  is 
perhaps  the  reason  why  the  corre- 
sponding passage  in  Grotius  has  not, 
as  is  usual  with  van  Leeuwen,  been 
inserted  at  the  head  of  the  present 
chapter.* 

(6)  The  requisites  of  transaction 
will  be  found  in  Merula  man.  van 
proced.  p.  m.  535.  It  may  be  a  ques- 
tion whether  this  is  allowed  to  a 
guardian.  Grotius,  Introd.  3.  4. 
n.  7,  and  those  who  have  followed 
him,  maintain  the  affirmative,  but 
contrary   to   many   statutory   laws. 


R.D.L. 


-II. 


See  Merul.  d.  I.  and  the  ohservat.  ad 
Grot.  vol.  2.  p.  165.  Wherefore  it  is 
safest  to  ask-  the  authority  of  my 
Lords  the  upper  guardians.  With 
reference  to  the  question  whether  an 
agent  without  special  mandate  can 
enter  into  transaction,  see  HoU.  Con- 
sult, vol.  1.  p.  511. 

*  [In  modem  Dutch  law  the 
term  Boding  is  well  known.  The 
Civil  Code  of  the  Netherlands  has  a 
special  title  on  the  subject  (arts. 
1888 — 1901),  and  the  commentators 
on  the  Code  fully  discuss  it.  See 
also  two  able  dissertations  on  Trans- 
actio  or  Dading  in  Roman  and 
Roman  Dutch  law,  by  J.  A.  Haak- 
man.  Utr.  1860;  and  by  C.  P. 
Zaayer.   s'Gravenhage,   1899. — Tb.] 

32 
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§  2.  Except  of  that  which  has  been  decreed  as  maintenance  to 
another,  which  cannot  be  compromised  without  knowledge  or 
approval  of  the  court.  I.  8.  in  'pr.  ^  §  6.  Z).  de  transact.  Mantic. 
de  ambig.  conv.  lib.  26.  tit.  3.  I  say  without  knowledge  or 
approval,  because  at  the  present  day  it  does  not  raatter  whether 
the  knowledge  and  consent  of  the  judge  precedes  or  follows  (the 
compromise),  contra,  d.  I.  8.  junct.  I.  5.  Cod.  de  legib.  See 
Groeneweg.  de  legib.  abrogat.  ad  I.  8.  Cod.  de  transact;.  §  2. 
Instit.  de  auth.  tutor. 

§  3.  No  compromise  can  be  effected  of  questions  arising  from 
any  last  will  which  has  not  yet  been  opened  or  read.  I.  6.  D.  de 
transact.  I.  1.  §  1.  D.  testarn.  queTnadm.  aper.  See  Christin. 
vol.  1.  decis.  84.  Sande.  lib.  4.  tit.  5.  defin.  15.  Faber.  Cod. 
lib.  2.  tit.  4.  defin.  1.    Mantic.  de  ambig.  conv.  lib.  26.  tit.  2  (c). 


(c)  This  sound  opinion  is  also  en- 
tertained by  Voet.  ad  tit.  D.  de 
transact,  num.  12.  I  am  not  un- 
mindful of  the  dissertation  of 
Schulting  de  transact,  super  controv. 
quae  ex  ultim.  volunt.  proficisc. 
etiam  non  inspectis  vel  cognitis  illar. 
verbis  rede  ineanda,  nor  of  the  re- 
marks of  the  famous  A.  Faber  in 
rational  and  Noot  in  egregio  tract, 
de  pactis  &  transact,  cap.  18,  who 
advocate  the  contrary  view  ;*  but  it 
seems  to  me  that  we  are  not  justified 
to  imagine  inelegancies  in  theory 
any  more  than  in  practice,  as  is 
notably  the  case,  if  we  wish  to  main- 
tain that  the  eminent  Gains  in  I.  6. 
is  only  speaking  de  facto  &  non  de 
jure,  and  that  we  may  enter  into 
transaction  without  even  knowing 
whether  we  have  a  dispute.  In  ex- 
planation of  I.  3.  §  1.  Big.  eod.  it 
must  be  observed  that  the  contents  of 
the  codicil  of  which  this  §  speaks, 
were  unknown  to  the  parties'at  the 
time  of  the  transaction,  and  that 
accordingly  the  transaction  in  so  far 
as  the  same  was  contrary  thereto  had 
to  be  set  aside  ;  what  is  this  else  than 
admitting  that  all  testamentary  dis- 
putes must  be  suspended  until  the 
contents  of  the  last  will  are  known  ? 


IB^hich  is  also  in  accordance  with 
public  utility  because  testaments 
cannot  be  rejected  or  set  aside  with- 
out inspection  propter  favorem  ulti- 
marum  voluntatum,  vid.  vol.  1. 
p.  312.  in  notis.  Such  transactions 
may  be  regarded  as  agreements  in 
fraudem  testamenti,  which  do  not 
beget  an  action.  I.  7.  §  7.  P.  de 
pactis.  Nor  is  it  any  objection  that 
public  convenience  requires  that  dis- 
putes once  settled  must  be  considered 
as  disposed  of,  and  that  consequently 
no  transaction  can  be  annulled  •  by 
the  subsequent  discovery  of  an  in- 
strument. I.  19.  Cod.  de  transact. 
For  this  argument  has  no  applica- 
tion to  the  question  under  discus- 
sion, which  admits  of  a  necessary 
exception,  for  the  law  prohibits  the 
making  of  agreements  with  reference 
to  the  inheritance  of  persons  still 
living  as  being  contrary  to  personal 
security  and  the  power  possessed  by 

*  [Vinnius.  Select.  Quaest.  lih.  1. 
cap.  8.  has  expressed  an  opinion 
agreeing  with  that  of  the  Author  in 
the  text,  and  it  is  this  opinion  of 
Vinnius  which  Schulting,  Noodt  and 
others  have  endeavoured  to  refute. 
Cf.  Schorer  ad  Grot.  3.  4.  4.— Te.] 
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§  4.  With  respect  to  crimes  and  delicts  the  Roman  judges 
allowed  everyone  to  compromise  homicide  and  other  capital 
crimes.  I.  18.  Cod.  de  transact,  but  to  compromise  other  and 
lesser  crimes  was  not  permitted.     I.  18.  D.  eod.  in  fin. 

But  at  the  present  day  the  prosecution  and  punishment  of 
homicide  and  other  crimes  properly  appertain  to  the  Govern- 
ment, and  in  its  name  to  the  Fiscal  of  the  country,  and  all  other 
officers,  Bailiffs,  and  Sheriffs  of  the  country  (as  is  more  fully 
mentioned  hereafter  in  Chap.  XXVII.),  who  may  not  compro- 
mise or  relieve  anyone  from  crime,  except  with  the  knowledge 
and  consent  of  the  Grovernment,  which  is  represented  in  this 
matter  by  the  Chamber  of  Accounts.  See  the  Edict  and  Ordin- 
ance in  the  matter  of  criminal  justice  of  King  Philip  of  the 
5  July,  1570,  art.  13.  Merul.  prax.  civil,  lib.  4.  tit.  14.  cap.  2. 
num.  5.  cap.  6.* 

But  nothing  prevents  those,  who  are  specially  injured  by  the 
crime,  to  compromise  and  settle  their  own  particular  interest  (or 
claim),  in  all  cases  of  crime  without  distinction.  Grot.  Introd. 
bit.  3.  ch.  4.  num.  10.  Christin.  vol.  1.  decis.  152.  Zyp.  not. 
jur.  Belg.  tit.  ne  transact,  vers,  accusare.f  Indeed,  so  far  is  this 
necessary,  that  the  granting  of  Pardon  and  Remission  will  not 
take  place  until  the  relatives  of  the  deceased  have  been  reconciled 
with  the  offender.  Instruct,  van  den  Hove  art.  223.  Zyp.  not. 
jur.  Belg.  de  abolit.  Sf  remiss,  vers.  Ante  Grat.  Grot.  Introd. 
bk.  3.  ch.  33.  §  3.  As  to  how  this  is  done,  see  Papegay.  pag. 
mihi.  475.  et  seq.  in  Flanders,  Damhoud.  prax.  crim.  cap.  145. 
and  in  Brabant  Costuym.  of  Antwerp,  tit.  22.  (d). 

every  one  of  disposing  of  his  property  default  of  payment,  of  imprison- 
after  death;  nor  can  anyone  re-  ment,  is  a  competent  sentence." — 
nounce  a  right  before  he  knows  of  its  Tb.] 

existence.     Conf.  Voet.  d.   I.  &  ihi  +  [(7/.  Schorer  ad.  Grot.  3.  4.  5. 

citat.  and  BecMs.  Obs.  vol.  4.  obs.  40. — 

*  [In  Queen  vs.  Thomas.  1  Buch.  Tb.] 

App.  Ca.  p.  205.  the  Court  held  that  (d)  Conf.   Voet.    ad  B.    d.   i.    & 

"It  is  an  indictable  offence  to  com-  Vinn.   in  tractatu  de  transactione. 

pound  the  crime  of  theft ;   and  on  [Euber.  Heed.  Begtsg.  bk.  3.  ch.  15. 

conviction  a  sentence  of  fine,  or  in  — Tb.] 
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CHAPTEE  XXIV. 


OF  SENTENCE  AND  JUDGMENT. 


Sect. 

1.  Of     judgment     or     sentence. 

How  to  be  understood  where 
the  votes  are  equal. 

2.  Of  interlocutory,  and 'definite, 

sentence. 

3.  Of  appoinciments.     Its  differ- 

ent kinds. 

4.  Interlocutory  decree. 

5.  Bxception  renvissive. 

6.  Of  provisional  judgment. 

7.  Whether    the    principal    case 

can  be  proceeded  with  before 
the  provision  has  been  satis- 
fied. 


Sect. 

8.  Of  definite  sentence. 

9.  How  to  proceed  in  case  of  de- 

fault. 

10.  How  the   judgment   is   to   be 

framed,  and  what  it  should 
contain. 

11.  When    a    judgment    is    con- 

sidered as  the  truth. 

12.  Within  what  time  it  is  to  be 

executed. 

13.  Of   staying  of  execution   and 

how  it  is  granted. 


§  1.  The  suit  having  been  concluded  for  decision,  the  judg- 
ment and  sentence  of  the  judge  follow  thereon,  whereby  the  case 
is  finally  settled.  I.  1.  D.  de  re  judic.  This  takes  place  by  majo- 
rity of  votes,  and  by  taking  the  votes  from  the  senior  to  the 
junior  judge,  the  schout  taking  and  collecting  the  votes,  and 
stating  the  decision  according  to  the  majority  of  votes  on  the 
question,  arg.  I.  19.  D.  ad  munic.  I.  160.  §  1.  D.  de  Reg.  Jur. 
I.  46.  Cod.  de  Decurion.  And  if  the  votes  are  equal,  as  in  some 
places  where  there  are  eight  magistrates  (schepenen),  or  when 
the  number  being  uneven  one  is  absent  (for  almost  everywhere 
the  Court  consists  of  seven  judges),  which  may  easily  happen, 
the  votes  are  collected  for  a  second  time,  and  the  question  put 
whether  anyone  wishes  to  alter  his  vote  and  choose  the  other 
side?  If  not,  then  in  cases  where  the  suit  is  one  of  right  of  pos- 
session, marriage  and  espousals,  maintenance  and  the  like,  judg- 
ment will  be  for  the  plaintiff  I.  38.  I.  39.  D.  de  re  judic.  In 
other  ordinary  cases  the  decision,  uij.der  like  circumstance,  will 
be  for  the  defendant,  especially  in  criminal  cases,  because  in  all 
matters  the  probability  is  in  his  favour.  Z.  125.  D.  de  Reg.  Jur. 
I.  5.  D.  de  foen.     Junct.  I.  47.  D.  de  obligat.  et  act.     But,  in 
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some  towns,  tliere  are  ordinances  on  this  subject,  "  That  in  all 
meetings  where  the  number  of  persons  and  the  votes  are  equally- 
divided,  and  no  one,  after  the  question  has  been  put  a  second 
time,  will  alter  his  vote,  the  vote  of  him  who  presides  in  the  said 
court,  whether  Burgomaster  or  Schepen,  shall  count  as  two 
votes."  So  it  was  ordained  by  the  council  of  the  town  of  Leyden, 
28  November,  1592,  and  is  still  observed.  A  Judgment,  if  of  a 
superior  judge,  is  called  Sentence  (Sententie),  and  of  an  inferior 
judge,  Decision  (Vonnis). 

§  2.  And  it  is  either  interlocutory,  which  directs  something 
in  the  meanwhile  or  beforehand;  or  definitive,*  that  is  decisive, 
which  brings  the  whole  suit  to  an  end,  otherwise  called  final 
judgment.     I.  3.  Cod.  et  I.  1.  D.  de  re  judic. 

As  many  faults  and  errors  may  be  made  in  giving  judgments, 
attention  must  principally  be  paid  to  the  nature,  true  quality,  and 
institution  thereof.  Judgments  are  divided  into  Appoinctments, 
Interlocutions,  Provisional  and  Definitive. 

§  3.  An  Appoinctment  is  an  order  upon  a  mere  verbal  request 
or  incident,  either  before  or  after  the  pleadings,  or  also  in 
writing,  made  by  way  of  relief,  and  to  prevent  further  dispute; 
which  is  granted  or  refused  by  the  judge,  and  further,  or  not- 
withstanding, direction  given  to  proceed  with  the  case  in  this  or 
that  particular  way,  according  to  the  discretion  of  the  judge. 

And  regard  must  be  had  that  this  is  not  too  hastily  urged  by 
one  party,  for  in  many  cases  one  is  not  always  ready  to  answer  at 
once.  DD.  ad.  I.  1.  D.  et  I.  2.  Cod.  de  edendo;  and,  on  the  other 
hand  again,  that  too  much  indulgence  is  not  allowed  the  party  in 
default,  to  vex  his  adversary  with  needless  and  useless  expe- 
dients; and  for  this  purpose  opportunity  should  always  be  given 
for  a  verbal  defence,  if  the  proceeding  is  had  by  means  of  written 
answer  and  petition,  according  to  the  common  saying,  audi  et 
alter aTTi  partem. 

And  sometimes  even,  without  a  request,  the  parties  are  directed 
by  the  judge  ex  ojficio  to  appear  before  good  men,  to  be  chosen  by 
the  parties  themselves,  or  especially  named  for  the  purpose  by 
the  judge,  "  in  order  to  come  to  a  settlement  if  possible  and  if 
not,  then,  after  hearing  them,  to  decide  the  matter  as  may  be 
found  to  be  right." 

*  [Definitive.     See  §  8,  infra.— Hb,.] 
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Of  these  preliminary  and  preceding  requests  and  orders,  some 
necessarily  stay  the  course  and  progress  of  the  principal  case, 
and  which  must,  therefore,  be  considered  as  disposed  of  and 
decided. 

Others,  again,  do  not  necessarily  stay  or  prevent  the  course  and 
progress  of  final  decision.  And  upon  such  preliminary  requests 
it  may  notwithstanding  be  directed  to  hold  such  pleadings  as 
the  state  of  the  suit  admits;  as  for  instance,  if  anyone  founds 
his  right  on  a  purchased  action,  and  request  is  made  against 
him  to  declare  what  he  paid  for  the  same,  in  order  by  that  means 
to  ascertain  the  retraction  (naasting).  Likewise  the  request  for 
a  copy  of  that  upon  which  the  plaintiff  grounds  his  action  or 
claim,  and  so,  in  like  manner,  upon  request  to  be  given  some 
time  in  a  case,  where  guaranty  necessarily  takes  place,  and  the 
defendant  without  giving  notice  of  the  suit  to  his  guarantor 
would  lose  his  action  of  guaranty,  and  the  like;  for  such 
incidents  and  intervening  matters  must  first  be  disposed  of. 

But,  if  in  a  case  where  no  provision  is  requested,  a  copy  be 
asked,  before  litiscontestation,  of  that  which  will  be  produced  in 
support  of  the  principal  case,  and  which  could  only  be  made 
during  the  term  when  production  (of  witnesses)  takes  place;  or, 
if  in  a  case  of  injunction  (poenaal)  before  making  claim,  repara- 
tion of  wrongful  acts  done  (attentaten)  be  requested;*  or,  in 
appeal  from  the  baljuw  and  men,  request  be  made  to  have  the 
sentence  provisionally  executed,  and  before  the  court  the  disposal 
of  the  clause  of  inhibition  serving  the  same  end,  or,  in  case  of 
spoliation  ante  ovinia,  restitution  be  requested,  or  the  like;  it 
is  left  in  the  discretion  of  the  judge  to  determine  and  decide  on 
the  provision  according  to  circumstances,  or  to  suspend  the  same 
"  till  the  decision  in  the  principal  case,  and  to  order  that  not- 
withstanding claim  be  made,  plea  filed,  and  the  case  completed  in 
every  respect,  in  order  then  to  dispose  of  the  principal  case,  or 
the  provision,  as  may  be  deemed  fit." 

So  in  like  manner,  if  the  action  is  not  simply  possessory,  and 
provisional  request  is  made  for  preservation  or  restitution  of  that 
which  has  actually  been  broken  down  or  thrown  about. 

Likewise,  where  payment  is  asked  in  the  principal  case,  or  by 

*  [Attentaten  poenaal.  See  Van  der  Linden,  Jud.  praH.  vol.  1.  bfc.  2. 
ch.  19.  §  3.— Tr.] 
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provision  of  NaTwptissement,  and  the  case  is  found  by  the  judge 
to  be  not  quite  and  fully  clear.  Which  remedy,  "  of  notwith- 
standing to  proceed  with  the  suit,"  is  sometimes  necessary 
through  the  quality  and  consequence  of  the  case,  or  is  also  used 
as  most  expedient  and  suitable,  in  order  to  afford  parties,  who  are 
inclined  to  delay,  no  ground  for  appeal.  In  like  manner  the 
judges  may  for  similar  reasons  be  induced  to  do  prompt  justice 
upon  a  clear  and  well-founded  claim  for  provision,  provided  only 
that  answer  has  been  made  thereto. 

§  4.  Interlocutory  sentences  are  those  where,  after  examina- 
tion and  inquiry  of  the  case  when  complete,  the  judge  declares 
"  that  the  case  is  not  in  such  state  that  a  decision  can  be  given, 
and  the  plaintiff  or  defendant  is  consequently  directed  to  prove 
this  or  that  particular  point  according  to  law,  so  that  the  same 
having  been  done  judgment  may  be  pronounced  thereon."  Or 
where  it  is  ordered  that  the  statements  filed  shall,  in  accordance 
with  art.  17  of  the  Ordinance  op  't  stuk  van  de  Justitie  in  the 
towns,  be  further  compared  and  considered  (te  doen  recoleren) ; 
that  is  the  witnesses  be  further  examined  on  oath,  &c. 

§  5.  Interlocutory  Sentences  also  occur  where  the  objection 
and  exception,  propounded  by  the  defendant,  are  rejected  and  set 
aside,  and  he  ordered  to  plead  to  the  principal  case. 

The  exceptions  in  which  we  may  persist,  and  pray  judgment 
without  pleading  to  the  case  itself,  are  of  three  kinds;  declina- 
tory or  non-qualification,  otherwise  termed  renvoy;  lis  pendens, 
and  lis  finita,  as  we  have  more  ftiUy  stated,  ante,  Chap.  XVII. 
§  16. 

But,  besides  these,  there  are  several  others  which  will  entirely 
destroy  the  action  and  claim,  commonly  called  peremptory 
exceptions;  or  which  may  induce  the  judge  not  to  dispose  of 
them  off  hand,  but  to  take  them  together  with  the  principal  case, 
and  directing  the  defendant,  notwithstanding  the  exception,  to 
plead  to  the  principal  case.  But  the  defendant  may  not  (as  has 
been  said)  persist  in  these  exceptions  without  at  the  same  time 
pleading  to  the  principal  case:  e.g.  if  a  minor  appears  in  law 
without  his  guardian,  a  married  woman  without  her  husband : 
Item  if  the  plaintiff  is  premature  and  claims  something  before 
his  right  is  fully  vested :  Item,  where  an  appeal  is  made  to  the 
court   from   a   provisional   sentence  of  the   Magistrates   in  the 
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towns,  and  the  defendant  wishes  under  art.  3  of  the  Ampliation 
of  the  Instructie  to  make  objection  and  exception  against  it  as 
follows :  "  that  on  the  ground  of  subreption  and  obreption  the 
case  may  be  dismissed  and  praying  for  judgment  thereon,  and 
further  that  it  be  ordered  that  &c.,"  and  then  although  the  case 
has  been  brought  to  completion  on  all  the  points,  justice  may 
yet  be  done  upon  the  exception  at  any  stage  of  the  suit,  and  the 
defendant  absolved  from  the  instance,  that  is  institution  of  the 
suit. 

§  6.  A  Provisional  Sentence  is  where,  on  account  of  the  strong 
presumption  which  the  plaintiff  can  point  out,  the  defendant 
before  the  principal  case  is  further  proceeded  with,  is  condemned 
by  provision,  subject  to  the  condition  that  the  said  provisional 
sentence  may  and  will  be  altered  in  the  principal  case  after 
further  inquiry,  if  it  be  found  that  it  ought  to  be  so  altered. 
Wherefore,  in  case  it  may  be  so  found,  the  plaintiff  is  directed 
to  give  security  before  he  can  obtain  the  benefit  of  the  provision.* 

-Such  provisions  are  granted  daily  in  cases,  where  the  plaintiff 
grounds  his  claim  on  obligations,  signatures,  and  other  public 
instruments,  of  which  the  defendant,  having  been  summ.oned  to 
admit  or  deny  the  same,  at  least  honam  fidem  agnoscendo,  that  is 
admission  in  good  faith  of  his  signature,  cannot  deny  the  execu- 
tion thereof,  as  follows :  "  Condemn  the  defendant  to  pay  the 
plaintiff  by  provision  the  sum  claimed,  &c.,  under  security  de 
restituendo  if  it  should  afterwards  be  found  so  to  be;"  of  which 
we  have  spoken  more  fully  ante,  Chap.  XIX. 

The  attorneys  in  the  lower  courts  often  make  it  a  practice  to 
plead  provisionally  before  all  the  conclusions  have  been  taken, 
and  to  split  the  pleadings,  in  order  thereby  to  escape  the  danger 
that  justice  will  be  done  in  the  principal  case,  and  in  order 
(because  from  a  provisional  judgment  no  appeal  is  allowed  so  as 
to  stay  execution)  to  render  the  right  of  appeal  fruitless,  which 
we  have  already  stigmatized  as  an  abuse. t  Wherefore,  if  the 
opposite  party  does  not  maintain  that  the  principal  case  should 
at  the  same  time  be  gone  into,  or  if  he  is  not  prepared  to  oppose 
it,  the  judge  may,  if  the  right  to  provision  be  clear  and  the 
defendant  has  only  answered  the  provisional  claim,  do  justice  by 

*  [See  the  prefatory  note  on  pro-      Te.] 
visional  sentence  in  1  Menz.  Rep. —  t  [Ante,  ch.  19.  §  28. — Tb.] 
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awarding  or  refusing  the  provision  prayed  for,  or  if  the  case  be 
not  so  clear  provision  may  be  refused  and  the  parties  ordered 
notwithstanding  to  complete  the  principal  case  as  the  judges  may 
deem  necessary  for  further  consideration. 

The  judge  has  also  the  power  to  adjudicate  upon  the  said 
provision  at  any  stage,  provided  something  be  left  open  for 
decision  in  the  principal  case,  for  it  Would  be  strange,  if  a  case 
has  been  fully  gone  into  and  is  ripe  for  judgment,  to  grant  pro- 
vision, without  at  the  same  time  declaring  "  that  the  judge  does 
not  consider  the  case  as  yet  sufficiently  ripe  for  final  decision, 
directing  that  further,  &c.,  and  doing  justice  in  the  meantime 
on  the  provision  prayed  for,  condemns  the  defendant  by  provi- 
sion, &c."  It  is  therefore  necessary  for  the  litigating  parties  in 
their  conclusions  to  leave  something  for  the  principal  case  to  be 
finally  decided  by  the  judge.  In  a  provisional  sentence  some 
distinction  is  necessary  in  order  to  shew  that  the  same  is  not  a 
final  judgment :  as  "  that  the  costs  shall  abide  the  final  issue 
of  the  case,"  and  that  according  to  circumstances  "  it  be  decreed 
that  the  principal  case  shall  be  proceeded  with  as  usual,"  or 
otherwise. 

§  7.  He,  who  has  obtained  provision,  is  not  obliged,  according 
to  the  opinion  of  some,  to  proceed  with  the  principal  case  before 
the  provision  has  been  satisfied;  which  opinion  is,  among  others, 
entertained  by  Willem  van  Alphen  in  the  new  Papegay,  pa.  267. 
Which,  indeed,  is  so  in  possessory  cases,  or  in  restitution  on 
account  of  the  commission  of  new  acts,  in  which  the  direction 
and  order  of  the  judge  must  first  be  complied  with,  before  the 
party  can  be  heard  further,  arg.  I.  26.  §  6.  D.  ex  quih.  caus. 
Tnaj.'oi  which  Rebuff  speaks  in  the  place  mentioned  there,  ad 
Constit.  Reg.  tract,  de  Sentent.  proms,  art.  1.  glos.  4.  num.  12. 
and  Boer  decis  Burdegal.  326.  But  it  cannot  be  extended  to 
other  ordinary  provisions  of  N amptissement,  which  depend  not 
upon  the  order  and  authority  of  the  judge,  but  on  the  probable 
right  of  the  litigating  party,  who  is  at  liberty  at  once  to  proceed 
to  execution  of  such  right  before  the  principal  case  can  be  heard ; 
but  this  does  not  prevent  the  defendant  from  proceeding  with  the 
principal  case,  which  the  judge  cannot  refuse  him,  and  makes 
no  difference  with  respect  to  the  execution  of  the  provisional 
sentence. 
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§  8.  A  definitive  Sentence,  that  is,  a  decisive  or  final  judg- 
ment, is  one  by  which  the  principal  case  is  decided  in  judgment 
and  finally  disposed  of,  thus :  "  Schepenen  having  heard  the 
parties,  seen  the  documents  produced,  and  having  considered 
everything  of  importance,  doing  justice,  condemn  or  dismiss,"* 
&c.  And  such  is  also  done  by  the  Court  (of  Holland)  as  follows  : 
"  In  the  case  pending  between  N.  N.  &c.,  the  Court  doing  justice 
in  the  name  of  the  Government  and  county  of  Holland,  &c., 
condemn,"  &c. 

For  which  purpose  care  must  be  taken  that  nothing  be  wanting 
in  the  pleadings,  in  regard  to  the  claim,  plea,  replication, 
rejoinder,  both  in  convention  and  reconvention,  the  production 
of  evidence  impugning  and  supporting  of  witnesses  (reproches 
and  salvations),  conclusion  in  law,  and  praying  for  judgment  (of 
which  we  have  treated  ante,  Chap.  XIX.);  because  if  there  be 
any  the  slightest  omission  the  judgment  may  be  objected  to  as 
null. 

In  like  manner,  convention  and  reconvention  always  go 
together  pari  passu,  and  are  decided  together  as  follows : 
"  Schepenen  having  seen,  &c.,  heard,  &c.,  and  having  considered 
everything  which  might  induce  them,  and  doing  justice,  first  in 
convention,  condemn  the  defendant  to  satisfy  and  pay  the  plain- 
tiff," &c.,  and  in  reconvention  "  dismiss  the  .plaintiff's  claim  and 
conclusion  against  the  defendant  taken  in  the  same  case,"  &c. ;  or 
thus :  "  Doing  justice  first  in  convention  dismiss  the  plaintiff's 
claim  and  conclusion,  and  in  reconvention  condemn  the  defen- 
dant to  satisfy  and  pay  the  plaintiff  in  the  same  case,"  &c. 

And,  not  to  fall  into  greater  error  or  nullity,  it  must  above  all 
be  borne  in  mind  that  all  sentences,  both  provisional  and  defini- 
tive, do  not  go  beyond  or  above  the  conclusion  and  pleading,  but 
may  adjudge  less  (than  is  asked  therein).  DD.  ad  I.  18.  D. 
corrnn.  divid.  See  Merul.  prax.  civ.  lib.  4.  tit.  37.  cap.  2.  nuTii. 
21.     And,  in  case  of  adjudicating  less,  the  following  clause  is 

*  [In  Grimwood  v.  Balls.  3  Menz.  open  to  objection,    for   a   judgment 

448.    it   was  held  per   cur.   that   a  that  the  case  is  dismissed  is  a  final 

judgment   pronounced  by   a   magis-  judgment,  and  does  not  amount  to  a 

trate  in  the  following  form   "  JDis-  mere  absolution  from  the  instance, 

missed  pro  Deo "   was  only   a   sen-  as   appears   from  what  the  Author 

tence  of  absolution  from  the  instance  states  in  the  text.     See  also  Voet. 

and  not  a  final  judgment.     This  is  42.  1.  5. — Tr.] 
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always  added :  "  Dismiss  the  further  claim  and  conclusion 
made  and  taken  by  the  plaintiff  against  the  defendant;"  or  if 
his  further  right  is  good  but  ought  to  have  been  instituted 
against  some  other  person,  or  in  some  other  way,  as  follows : 
"  Reserved  his  further  action  as  he  may  be  advised,  and  payment 
of  costs  by  reason  of,"  &c.;  or  if  the  case  be  clear  and  beyond 
doubt  on  the  one  side  or  the  other,  he  who  is  clearly  in  the 
wrong  is  "  condemned  in  the  costs  subject  to  taxation  and  allow- 
ance." Which  is  entirely  left  to  the  discretion  of  the  judge. 
Instruct,  of  the  Supreme  Court,  art.  49.  Damhoud.  frax.  civ. 
cay.  222.     Wielant.  'pract.  civ.,  tit.  9.  caf.  7. 

How  defendants,  who  do  not  appear,  are  to  be  barred  by  judg- 
ment, see  the  Ordonn.  op  't  stuk  van  de  Justitie.  art.  3.  and  ante. 
Chap.  XIV. 

§  9.  Of  which  defaults  complete  records  must  be  kept,  and 
of  the  intendit  filed,  and,  where  provision  of  nannptissement 
takes  place,  it  is  framed  as  follows :  "  Schepenen  grant  the 
plaintiff  against  the  defendant  the  first  default,  and  as  the 
benefit  thereof  (having  seen  the  obligation  mentioned  in  the 
claim  take  cognizance  thereof);"  or  thus:  "Having  seen  the 
register  whence  proceedings  are  had  in  this,  and  having  heard 
the  affirmation  of  the  plaintiff,  condemn  the  defendant  by  pro- 
vision, &c.,  and  grant  the  plaintiff  in  the  principal  case  a  second 
citation."  And  in  contumacy  in  the  principal  case,  as  follows: 
"  It  having  appeared  to  the  Schepenen  that  the  defendant, 
having  been  thrice  duly  cited,  has  not  appeared  himself  nor  by 
duly  appointed  attorney,  and  that  he  has  consequently  been  duly 
placed  in  default  and  barred;  having  seen  the  claim,  the 
intendit,  and  verification  thereof,  and  having  considered  every- 
thing that  could  weigh  with  them,  doing  justice  condemn,"  &c. 

§  10.  In  an  ordinary  judgment,  the  heading  runs  thus : 
"  Schepenen  having  heard  the  parties,  seen  the  evidence  pro- 
duced, and  having  considered  everything  of  any  weight,  doing 
justice  condemn  or  absolve,"  &c.,  as  has  been  partly  mentioned 
already,  in  this  way  that  the  same  should  mention  that  the  defen- 
dant is  condemned  in  whole  or  in  part  to  pay  what  is  demanded 
of  him  or  be  absolved  therefrom,  and  further  containing  the 
condemnation  or  compensation  of  costs,  without  using  in  the 
judgment  the  clause  "  to  dismiss  the  claim  and  conclusion  in 
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manner  as  made  and  taken,"  or  the  like;  but  tlie  amount  and 
extent  of  tlie  judgment  must  be  clearly  expressed.  See  art.  19. 
of  tlie  Ordonn.  of  't  stuk  van  de  Justitie  in  the  towns. 

In  questions  between  neighbours  as  follows :  "  Scbepenen 
having  repaired  to  the  place  in  dispute,  and  having  made  ocular 
inspection  of  the  thing  in  dispute,  having  heard  the  parties  and 
having  considered  everything,  doing  justice,"  &c. 

Whenever  the  judgment  is  not  liquid  and  even,  and  some- 
thing is  embraced  therein  which  is  to  be  subsequently  liquidated 
and  settled,  the  parties,  in  order  that  they  do  not  vex  each  other 
with  any  new  proceedings  therein,  are  directed  "  to  appear  in 
person,  or  by  agent,  on  a  given  day  before  two  or  more  com- 
missioners of  the  court,  to  proceed  de  piano  in  further  confirma- 
tion and  liquidation  of  the  judgment  given."  Which  is  the 
■daily  practice  in  the  Supreme  Court. 

Moreover,  we  must  be  careful  not  to  do  anything  during  any 
stage  or  interval  in  the  suit,  or  to  order  a  party  unheard,  and,  in 
pronouncing  sentence,  we  must  duly  weigh  everything,  and  use  a 
careful,  penetrating,  and  impartial  judgment.  And,  if  we  do 
not  trust  our  own  opinion  in  the  matter,  we  should  not  scruple, 
especially  if  the  case  be  of  importance,  to  avail  ourselves  of  the 
assistance  of  experienced  lawyers,  and  to  frame  the  heading  of 
the  sentence  as  follows  :  "  Schepenen,  having  seen  the  opinion  of 
practising  lawyers  taken  for  the  purpose,  and  agreeing  therewith, 
having  heard  the  partieSj  seen  the  evidence  produced  by  them," 
&c.  Further,  all  definitive  sentences  must  contain  a  condemna- 
tion and  coTnpensation  of  costs.  Ordonn.  op  't  stuJc  van  de  Jus- 
titie. art.  19.  according  to  the  rule  that  he  who  is  in  the  wrong 
must  be  condemned  in  the  costs.  I.  79.  D.  de  judic.  §  1.  Instit. 
de  poena  temere  litigant.  Novell.  82.  cap.  10.  Auth.  post,  jus- 
jurand  Cod.  de  judic.  thus  :  "  And  condemn  him  in  the  costs'  of 
the  suit,  subject  to  taxation  and  moderation."  But  this  must 
be  understood  of  those  who  are  clearly  in  the  wrong,  and  have 
only  instituted  or  defended  the  action  to  vex  their  opponent. 
Otherwise,  if  the  case  be  doubtful,  and  is  not  without  reason  on 
both  sides,  the  costs  are  coinpensated,*  and  each  party  must  pay 
his  own  costs :  thus,  "  and  compensating  the  costs  for  reasons 
which  have  induced  them  thereto."     If  the  plaintiff  is  clearly 

*  {.Compensation  of  costs.     See  note  in  the  Appendix. — Tk.] 
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in  the  wrong,  he  may  also  be  condemned  in  a  penalty  or  fine, 
which  is  left  to  the  discretion  of  the  court.  Instruct,  art.  213. 
And  in  the  towns,  and  before  Baljuw  and  men,  it  is  limited  to 
three  guilders  in  real  cases;  and  in  civil  cases  from  the  thirtieth 
penny  of  what  is  claimed  to  six  guilders,  and  in  the  villages  to 
thirty  stivers  in  real  cases,  and  the  fiftieth  penny  of  what  is 
claimed  but  not  exceeding  three  guilders;  all  for  the  officer. 
Ordonn.  op  't  stuk  van  de  Justitie.  art.  22. 

§  11.  The  sentence  of  the  Judge  in  the  particular  case  is  after 
the  lapse  of  ten  days  (within  which  we  may  appeal  from  it) 
accepted  and  confirmed  as  the  truth  {yulgo  homologated),  I.  25. 
D.  de  statu  horn.,  and  cannot  be  varied  under  the  pretext  of  new 
proofs  or  Tnuniments.*  Coren.  obs.  26.  But  it  is  sufficient  that 
the  case  has  been  decided  according  to  that  which  was  produced 
before  the  judge,  for  we  must  judge  precisely  from  what  appears 
and  the  evidence  produced.  I.  30.  D.  de  testam.  tutel.  I.  6.  §  1. 
in  verb,  ex  f,de  eorum,  quae  -probabuntur  J),  de  offic.  praesid.  I.  2. 
4.  Cod.  de  re  jvdicat.  Coras.  4.  Miscel.  20.  Hottoman.  illustr. 
quaest.  17.  Costal,  ad  d.  I.  6.  §  1.  B.  de  offic.  praesid.  See 
Yinnium.  ad  pr.  Instit.  de  offic.  Jud.  Reclafnante.  Covarruv.  1. 
resolut.  1.  Clar.  lib.  5.  §  fin.  pract.  criTninal.  quaest.  66. 
nuTTi,.  2.  and  Christinaeus,  vol.  2.  decis.  148.  num.  21.  Sf  vol.  1. 
decis.  4. 

We  have  said,  in  the  particular  case,  as  the  truth ;  for  the  same 
must  be  limited  to  the  circumstance  of  that  case  alone,  without 
being  extended  to  other  cases;  for  what  has  been  done  between 
this  or  that  person  cannot  prejudice  a  third  party. t  I-  63.  D.  de 
re  judicat.  and  we  must  be  guided  by  fixed  laws,  not  by  examples 
of  individual  cases.  I.  13.  Cod.  de  sentent.  8f  Interlocut.  See 
Coren.  obs.  30.  num.  2.  3.  4.  &  Christin.  vol.  1.  decis.  1.  Sf  vol.  2. 
decis.  51.  rvuTn.  5.  cum.  seq.  and  decis.  63.  num.  3.  cum.  seq.  Sr 
decis.  65. 

§  12.  The  right,  which  we  had  obtained  by  sentence  of  the 
judge,  was  formerly  perpetual,  I.  8.  Cod.  de  reb.  cred.  8f  I.  ult. 
Cod.  de  usur.  rei  jud.,  but  this  does  not  obtain  among  us;  because 
the  sentence  of  the  judge,  in  his  jurisdiction,  may  immediately 

*  [Of.  Grot.  Introd.  Bk.  III.  ch.  Maxims,  &  Best's  Principles  of  the- 

49.  §  5. Tb.]  Law  of  Evidence,  §  112  and  §§  506- 

+  [iJes    inter    alios    acta    alteri  10. — Te.] 
nocere  non  debet.    See  Broom's  Leg. 
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be  put  into  execution,  I.  56.  D.  de  re  judical.,  or  if  tlie  con- 
demned party  is  a  foreigner,  or  possesses  no  property  within 
the  jurisdiction,  the  same  is  requested  of  the  judge  of  the  place 
where  he  is,  by  means  of  letters  requisitorial.  Instr.  van  de  Jus- 
titie  in  the  towns  art.  17.  Merul.  prax.  civ.  lib.  4.  tit.  97.  cap.  1. 
Argent,  ad  consuetvd.  Brittann.  art.  17.  Which  execution,  if 
not  taken  out  within  a  year,  must  be  each  time  renewed,  before 
the  Provincial  Court  within  five,  and  before  the  Supreme  Court 
within  ten  years.  Instruct,  of  the  Court,  art.  118.  aTwpliat.  art. 
30.  Instructie  of  the  Supreme  Court,  art.  273. 

§  13.  That  all  sentences  may  at  once  be  executed,  after  they 
have  been  pronounced,  is  subject  to  this  exception,  viz.  where 
appeal  is  made  to  a  higher  judge,  for  which  purpose  the  con- 
demned party  has  ten  days'  time  extended  to  him,  during  which 
further  proceedings  are  stayed  in  the  case,  and  within  which 
he  must  declare  himself ;  of  which  we  will  treat  in  the  following 
chapter.  Or  where  the  condemned  party  has  by  reason  of  his 
inability  been  afforded  by  the  judgment  time  for  payment;  for  it 
is  usual  among  us  for  people,  who  are  unable  to  pay  and  have 
been  summoned  in  law,  to  confess, the  debt,  and  pray  that  they 
may  be  allowed  to  make  payment  by  instalments  and  at  stated 
times,  twice  every  three  months,  thrice  every  two  months,  thrice 
every  three  months,  and  at  furthest  thrice  every  four  months; 
which  is  taken  into  consideration  at  the  discretion  of  the  Court  in 
giving  judgment,  and  is  either  granted  or  refused,  provided  that 
meanwhile  proper  security  for  the  payment  thereof  be  given,  as 
follows :  "  The  magistrates  (Schepenen)  having  heard  the  con- 
fession of  debt  by  the. defendant  condemn  him,  &c.  staying,  how- 
ever, execution  for  the  time  of  &c.,  provided  security  be  given  " 
&c.  Whether  and  to  what  extent  this  may  be  done  is  discussed 
at  length  by  Gabriel  Alvarez  Velasc.  de  privileg.  paup.  8f  miser- 
abil.  lib.  1.  qu-aest.  4:4:.  See  also  the  Papegay  pag.  33.  Ordinances 
of  the  town  of  Leyden,  art.  176.  num.  5.  Consult.  &  Advys. 
vol.  1.  cons.  278.  Pecc.  van  beset,  en  handopleggen,  vol.  4. 
num.  6.  in  not.  (a). 

(a)  With  reference  to  the  subject  Gens.  for.  p.  2.  lih.  1.  cop.  31.  and 

treated  of  in  this  chapter,  the  reader  de    Haas    ihid.     in    natis.     Junct. 

may  consult  besides  Voet  in  Comm.  Vromans    de    foro    competenti,    lib. 

ad  Pandect,  tit.  de  re  judicata  A.  in  IT.  cap.  1  A  2. 
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Sect.  Sect. 

1.  Within     what     time     appeal  15.  Whether,  and  when,  no  appeal 

is  allowed  from  sentences  in 
matter  of  correction,  refusal 
to  consent  to  a  marriage, 
farming  of  the  public 
revenue,  and  concerning 
dikes,  police,  correction,  de- 
fault and  voluntary  con- 
demnation. 

16.  To  what  amount  the  towns  and 
villages  may  decide  in  arrest 
and  without  appeal. 

17.  Up  to  what  amount  no  inhibi- 
tion may  take  place. 

18.  Of  the  penalty  of  failure  in 
appeal. 

19.  How  the  pleadings  and  appeal 
are  to  be  conducted. 

20.  How  in  case  of  Belief  d'Appel. 

21.  How  in  reformation. 

22.  How  in  order  to  be  admitted 
as  appellant. 

23.  How  in  inhibition  to  a  par- 
ticular day. 

24.  Of  the  effect  of  such  inhibition. 

25.  Of  the  pleadings  in  reduction. 

26.  Of  grievances  a  minima  when 
and  how  to  be  made. 

27.  No  reconvention  permitted  in 
appeal. 

28.  Of  the  pleadings  in  revision. 

The  questions  and  cases,  in  which  two  or  more  persons  could 
not  agree,  having  been  tried  and  finally  decided  by  the  judge, 
have  the  force  of  a  judgment,  and  are  actually  confirmed  as  the 
truth,*  I.  207.  D.  de  Reg.  Jur.,  unless  within  the  proper  time 


10. 
11. 
12. 

13. 

14. 


Within     what     time     appeal 

must  take  place. 
When  it  is  necessary  to  appeal 

— when   to  reform,    and  the 

distinction  between  them. 
Of  inhibition  and  staying  of 

execution.     How  granted. 
Of  reduction. 
Of  relief  against  the  lapse  of 

the  time  for  appeal. 
How     and     to     what     judge 

appeal  is  to  be  made. 
Of  revision. 
Whether  it  takes  place  against 

a  voluntary  condemnation. 
Whether  it  can  stay  execution. 
Of  intimation  and  summoning 

the  judge  as  co-defendant. 
No  new  facts  can  be  brought 

forward  on  appeal. 
From    what    sentences    there 

may  be  an  appeal  and  from 

what  not. 
Whether,  and  when,  from  pro- 
visional    and     interlocutory 

decrees. 
Whether,     and     when,     from 

criminal  sentences. 


*  [Bes    judicata    pro    veritate    accipitur. 
Maxims. — Te.] 


See   hereon    Broom's    Leg. 
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recourse  has  been  had  to  a  superior  judge  by  way  of  affeal  or 
reformation. 

§  1.  If  any  one  feels  himself  aggrieved  and  prejudiced  by  any 
judge,  and  wishes  to  appeal  from  his  decision,  he  must  have  this 
noted  within  ten  days  from  the  pronouncing  of  judgment,  auth. 
hodie.  Cod.  de  appell.  Instr.  of  the  Court,  art.  198.,  or  from  the 
time  it  was  brought  to  his  notice,  d-ict.  art.  198.  in  fin.  Gloss. 
&  Barth.  in  I.  1.  §  7.  D.  qvMndo  appell.  Marant.  de  appellat. 
num.  203.  ^  204;  and  prosecute  the  same  within  twenty  days 
thereafter  before  the  Court  of  Holland,  and  forty  days  before  the 
Supreme  Court,  DD.  apud.  Andr.  Gail.  lih.  1.  observ.  111.  In- 
struct, art.  206.  Sr  art.  216. 

Which  time  is  considered  to  run  de  Tnomento  in  momentuTn, 
that  is  from  the  hour  and  moment  of  the  giving  of  the  decision, 
or  when  it  came  to  the  notice  of  the  condemned  party,  until  the 
same  hour  twenty  or  thirty  days  afterwards.  Andr.  Gail.  lih.  1. 
observ.  139.  Sande,  lib.  1.  tit.  13.  defin.  2.,  unless  we,  so  far  as 
concerns  the  ten  days  from  the  noting,  wish  to  extend  the  same 
according  to  the  words  of  art.  198.  of  the  Instructie,  so  that  the 
whole  of  the  tenth  day  should  be  included  therein;  which  may 
also  be  interpreted  of  the  day  on  which  judgment  was  given  (a). 

(a)  The  twenty  days,  fixed  for  the  if  it  were  allowed  that  a  person  can 
prosecution  of  the  appeal,  begin  to  always  pray  relief  on  account  of  not 
run  after  the  day  that  the  appeal  having  prosecuted  his  appeal,  the 
has  been  noted,  and  having  elapsed,  well  considered  orders  and  terms 
the  appeal  is  considered  as  aban-  being  as  stated  in  the  text  ten  and 
doned  {desert)  and  the  judgment  twenty  days,  and  in  case  of  reforma- 
may  be  executed.  Instr.  van  't  Hof.  tion  one  year,  or  for  pregnant 
art.  204  &  206.  As  to  the  Supreme  reasons  two  years,  would  be  eluded ; 
Court,  see  Instr.  H.  B.  art.  216.  and  likewise  would  the  exception  of 
conf.  &  Merul.  lii.  4.  tit.  4.  cap.  1.  homologation  and  acquiescence,  in- 
After  the  lapse  of  the  fatalia,  troduced  to  curtail  litigation  and 
request  civil  may  nevertheless  for  prejudicial  to  none  but  the  careless, 
weighty  reasons  be  made,  and  the  be  rendered  ineffectual.  At  the  same 
Provincial  Court  may  by  virtue  of  time  I  do  not  wish  to  deny  that  the 
the  grant  of  17  Aug.  1562.  afford  Court  of  Justice  may  not  for  suffi 
relief  against  it.  But  as  to  whether  cient  reasons  exercise  this  right  in 
the  same  will  also  take  place  after  some  cases  by  means  of  restitution ; 
the  lapse  of  eighteen  to  twenty  years  e.g.  where  the  well-known  rule  may 
in  cases  of  fraud,  circumvention,  be  applied,  agere  non  valenti  non 
and  the  like,  see  Zypaeus,  not.  Jur.  currit  praescriptio.  Conf.  porro 
Belg.  pag.  48.  whose  doctrine  is,  Christinaei  decis.  vol.  1.  decis.  17. 
among  others,  contradicted  by  Voet  &  de  comprohatione  sententiae. 
and  Morula,  and  it  is  certain  that  Voet.  ad  tit.  de  appellat.  n.  2. 
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See  tlie  note  to  art.  XI.  of  tlie  Ordinance  op  't  stuk  van  de  Jus- 
titie  in  the  towns. 

§  2.  And  herewith  is  generally  requested  and  granted  the 
clause  of  inhibition;  that  is  prohibition  and  staying  of  execution 
and  satisfaction  of  the  said  judgment;  by  which  the  judge,  who 
gave  judgment,  is  prohibited  from  in  the  meanwhile  proceeding 
to  execution  thereof,  which  is  properly  called  Appeal.  See 
Andr.  Gail.  lib.  1.  observ.  144.  hereon.  Otherwise  (if  no  staying 
of  execution  is  necessary,  or  the  amount  is  small,  above  which  the 
execution  of  the  judgment  of  inferior  judges  notwithstanding 
Appeal  takes  place  by  provision  under  security  de  restituendo,  as 
will  be  mentioned  further  on,  or  otherwise  the  condemned  party 
is  willing  that  execution  shall  proceed  under  security  of 
restoration,  if  it  should  afterwards  be  decided  in  his  favour) 
request  is  made  of  simple  reforTnation,  that  is  revision  of  the 
judgment  without  staying  execution,  which  may  always  be  made 
within  a  year.  Instr.  of  the  Court,  art.  212.  But  the  judg- 
ments of  the  Provincial  Court  are,  notwithstanding  reformation 
to  the  Supreme  Court,  executed  without  such  security;  because 
the  Instruction  of  the  Supreme  Court  does  not  require  it,  and  the 
members  of  the  Supreme  Court  cannot  assume  any  greater  right 
over  the  Provincial  Court  than  is  given  them ;  as  was  decided  by 
the  full  Court  on  the  22nd  April,  1651,  in  the  case  of  Johan  van 
Leeuwen  and  Dirk  Jansz.  van  Vesanevelt,  qual :  qua,  applicants 
for  penal  interdict  {manda/ment  poenaal)  contra  Petrus  Stepsius, 
respondent.  It  must  also  be  observed  that  reformation  does  not 
stay  execution  for  costs,  although  formerly  the  Court  indeed 
granted  mandeTuent  of  reformation  with  the  clause  of  surcheance 
and  staying  of  costs ;  but  the  same  is  no  more  in  use,  and  was  by 
Eesolution  of  the  Court  of  13  March,  1608,  decreed  to  be  a 
corrupt  practice  which  had  crept  in  from  elsewhere,  and  the 
Eegistrars  of  the  Court  directed  to  omit  the  said  clause  of 
surcheance  in  the  moindement  in  future. 

§  3.  Appeal  with  the  clause  of  inhibition*  and  staying  of 
execution  having  been  requested,  is  not  always  granted,  but  often 
only  to  a  certain  day,  which  day  is  again  taken  in  two  ways, 
either  as  simply  granted,  which  tacitly  continues  and  is  extended 
until  the   case  comes   on   and  the   applicant  has  made  claim, 

*  [0/.  Van  der  Linden.  Jud.  Trad.  hk.  2.  ch.  24.  §  24  c— Te.] 
E.0.L. — II.  33 
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whereby  he  may  again  pray  extension  of  the  said  inhibition  or 
suspension ;  or  with  this  clause  added  "  precisely  and  on  that  day 
already,"  upon  which  the  appellant  must  precisely  bring  on  the 
case,  or  the  suspension  and  inhibition  will  fer  se  determine ;  and 
sometimes  only  a  simple  order  {mandeTnent)  to  be  adm.itted  as 
appellant  is  granted,  which  contains  no  inhibition  nor  does  it 
stay  execution. 

§  4.  If  any  one  feels  himself  aggrieved  in  a  case  referred  to 
and  decided  by  arbiters  and  goodmen,  he  m.ay  proceed  against  it 
in  reduction,  which  has  the  effect  of  an  appeal,  if  it  be  requested 
within  ten  days ;  otherwise  within  a  year  it  will  have  the  effect  of 
reformation,  and  inhibition  and  staying  of  execution  will  also  be 
granted  therewith;  except  where  under  a  certain  penalty  the 
right  to  appeal  and  reduction  have  been  renounced,  which  is 
generally  among  us  expressed  in  the  submission  to  arbitration 
(yerhlyven) .  See  Ampliation  of  the  Instr.  of  the  Court,  art.  10. 
and  what  we  have  more  fully  mentioned,  ante.  Chap.  IX.  §  7.  8. 

§  5.  The  time  fixed  for  appeal,  or  reformation,  having  lapsed 
a  little,  the  condemned  party  is  easily  relieved  against  it  by 
means  of  request  civil.  Which  (as  not  concerning  the  case  itself) 
is  also  granted  by  the  Provincial  Court,  and  is  generally  inserted 
in  the  order,  under  the  name  of  relief,  against  the  failure  or  non- 
prosecution  of  appeal  or  reformation,  and  is  called  Relief  d'Appel. 
Octroy  ^-  Ordonnant.  27.  Aug.  1572,  art.  5.  See  Merul.  jprax. 
civ.  lib.  4.  tit.  82.  cap.  3.* 

§  6.  We  always  Appeal  gradatim  and  step  by  step,  from  lower 
to  higher  judge  up  to  the  Supreme  Court  inclusive,  without 
passing  over  the  judge  who  is  in  between.  I.  1.  D.  de  appellat. 
8f  I.  32.  Cod.  eod.  Seculat.  tit.  de  appellat.  §  nunc  tractemus  in  pr. 
Marant.  tit.  eod.  num.  357.  ^  seq.  Grail,  lib.  1.  observ.  119. 
num.  2.  unless  he  declined  to  entertain  the  appeal,  for  then  the 
condemned  party  may  go  before  a  higher  judge  and  pray  him  to 
hear  the  case,  just  as  if  it  had  come  before  him  from  the  other 
judge  in  the  regular  way.  Groeneweg.  de  leg.  abrogat.  ad.  I. 
19.  vers,  quod  si  victus  Cod.  de  Appel.  arg.  I.  4.  C.  de  juris  omn. 
Jud.  Sf  ibi  cast.  Guid.  Pap.  decis.  436.  And  by  art.  205.  of  the 
Instructie  the  Court  of  Holland  may  admit  in  appeal  all  judg- 
ments of  the  magistrates  (schepenen)  pronounced  in  the  villages, 

*  [Cf.  Van  der  Linden.  Jud.  Tract,  hk.  2.  ch.  24.  §  21.— Tr.] 
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passing  over  the  higher  court  of  wellborn  men  under  which  they 
belong  and  before  which  the  appeal  may  be  brought  if  the  party 
chooses,  or  otherwise  he  may  pass  it  over  and  go  direct  to  the 
court  of  Holland  according  to  Resolution  of  the  States  of  Hol- 
land, 9  Octob.  1577.  See  Merul.  'prax.  civ.  lib.  4.  tit.  3.  cap.  1. 
num.  3. 

§  7.  Above  and  beyond  the  Supreme  Court  there  is  no  further 
appeal,  I.  1.  §  1.  D.  a  quihus  appellare  non  licet,  except  by  way 
of  revision,  and  the  pointing  out  of  error  or  mistake,  which  may 
always  be  requested  within  two  years  after  the  pronouncing  of 
sentence,  auth.  quae  suppl.  Cod.  de  precib.  Imp.  off.  art.  279.  Sf 
280  of  the  Instruct,  of  the  Supreme  Court.  Upon  which  an 
order  having  been  granted,  the  Government  must  within  three 
months  after  completion  of  the  case  be  asked  to  appoint  adjunct 
judges  and  assessors,  to  revise  the  case,  and  thereupon  the  States 
of  Holland  appointed  seven  other  lawyers,  besides  the  members  of 
the  Supreme  Court,  who  are  called  revisers,  arg.  I.  35.  Cod.  de 
appellat.  Instruct,  of  the  Supreme  Court,  art.  282.  For  which 
purpose  the  pensionaries  of  the  towns,  and  two  members  of  the 
Provincial  Court  of  Holland  are  generally  appointed,  if  the 
case  has  come  in  appeal  before  the  Supreme  Court. 

And  in  the  matter  of  Revision  we  must  bear  in  mind : 

1st.  That  in  possessory  cases  and  interlocutory  appointments, 
which  are  definitely  relievable,  no  revision  takes  place;  but  such 
matters  must  be  prosecuted  petitoir  and  in  the  principal  case 
itself.  Instruct,  of  the  Su/preme  Court,  art.  258.  8f  seqq.  and  the 
ordinance  on  the  matter  of  revision,  16.  January  1578,  registered 
in  the  7th  Memorial  Book,  Bart.  Ernst,  fol.  206.  verso.  Rebuff. 
tract  de  supplic.  quaest.  9.  cas.  1.  8f  ad  Constitut.  reg.  alibi. 

§  8.  2nd.  Against  a  voluntary  condemnation  {i.e.  confessing 
judgment)  in  the  Supreme  Court,  revision  likewise  does  not  take 
place,  because  if  anyone  wishes  (the  case)  to  be  brought  in 
revision,  he  must  shew  error  and  mistake  in  the  judgment  which 
he,  who  has  been  condemned  upon  his  own  wish,  cannot  do ;  and 
moreover  no  new  facts  or  documents  may  be  submitted  in 
revision;  but  ex  iisdem  actis  and  upon  the  same  documents  it 
must  be  decided  whether  a  right  or  wrong  judgment  has  been 
given.  See  Joan.  Bender,  tract,  de  Revision  conclus.  16.  pag. 
mihi.   230;   and  the  difficulty  arising  from  the  submission  to 
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voluntary  condemnation  would  likewise  be  in  the  way,  against 
which  no  relief  or  restitution,  whatever  ground  of  objection  or 
prejudice  may  exist,  will  be  afforded  by  the  Supreme  Court', 
unless  the  party  can  shew  that  ex  justo  metu,  that  is  through  real 
fear  and  fraud  he  was  forced  and  misled  to  make  such  voluntary 
submission  or  confession  to  condemnation;  An  example  hereof 
will  be  found  in  the  Papegay,  fag.  mihi.  395. 

§  9.  3rd.  Revision  does  not  stay  or  hinder  execution,  except 
only  in  such  a  case  where  the  execution  cannot  be  restored,  by 
the  said  revision,  as  in  matters  of  marriage  and  the  like.  And, 
in  order  that  such  revision  may  not  tend  to  delay  the  successful 
party,  or  keep  the  case  dragging  on,  the  condemned  party  is 
upon  the  request  of  his  adversary  allowed  a  certain  short  time  by 
the  States,  within  which  he  must  prosecute  his  revision  on  pain 
of  lapse,  whereas  otherwise  the  same  need  only  be  prosecuted 
within  the  year.  Thus  in  the  year  1623  Abraham  Symons  of 
Hamburg,  the  condemned  party,  was  by  endorsement  or  Apostil* 
of  my  lords  the  States  granted  three  months  against  Miss  Con- 
stantine  Koymans;  and  in  the  year  1621,  one  Pieter  Fransz. 
Maalson  of  Enkhuizen,  the  condemned  party,  was  likewise 
allowed  six  weeks  against  Diemertje  Maartens  of  the  same  place. 
See  also  Consultat.  &-Advysen.  vol.  3.  {Rotterdami)  cons.  103. 

4th.  In  revision  no  Relief  or  Request  Civil  is  allowed  against 
the  expiration  of  the  time  for  requesting  and  prosecuting  the 
said  revision.  However,  in  the  case  of  Miss  Alida  Konings 
against  Cornelis  Bikker,  Sheriff  of  Muiden,  in  causa  Tnatrimonial, 
anno  1655.  the  Court  granted  such  revision  to  the  said  Alida 
Konings,  notwithstanding  she  had  allowed  two  years  to  elapse 
after  the  sentence  of  the  Supreme  Court,  on  the  ground  that  he 
after  two  years  had  first  by  interpretation  of  the  said  sentence 
made  new  instance  and  claim,  and  failing  therein  had  come  in 
revision,  and  as  this  would  in  reality  have  interfered  with  the 
effect  of  the  previous  sentence,  revision  was  likewise  granted  her. 
This  case  has  been  fully  set  out  in  Bk.  IV.  ch.  25. 

[In  Holland  no  revision  is  allowed  pro  Deo  in  civil  cases, 
according  to  Resolution  of  19  July  1675,  but  it  was  allowed  in  a 

*  [^Apostil  =  a   note   or   endorse-  issued     fourteen     days     from     to- 

ment  made  on  a  petition  or  request  morrow."      See  Boel  ad  Loan.  eas. 

in    answer   thereto;    e.g.    "flat   ut  55.  p.  353. — Tk.] 
petitur,    provided    the    citation    is 
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eriminal  case  in  1725,  after  a  similar  request  had  been  refused 
in  tlie  year  1718  to  Frederick  Muller  alias  Jaco  a  notorious 
offender  of  that  time.  Zurck.  Cod.  Bat.  in  verb.  Appel.  §  81. 
pag.  70.  in  notis.] 

§  10.  Moreover  in  all  appeals  and  refo-nnations  it  is  the  prac- 
tice to  summon  and  call  the  judge,  who  gave  judgment  or 
sentence,  besides  the  parties,  so  that  he  may  defend  his  conduct, 
if  he  wishes  to  make  himself  a  party ;  which  is  commonly  called 
intimation.  Which  not  having  been  observed  the  appellant  will 
be  declared  not  admissible  in  appeal.  Instruct,  of  the  Court, 
art.  206.  and  of  Justice  in  the  towns,  art.  21. 

§  11.  In  cases  of  appeal  no  new  facts  or  allegations  can  be 
advanced,  except  where  under  benefit  of  request  civil  this  has 
been  permitted  contra.  I.  4.  Cod.  de  temp,  appel.  Zyp.  not.  Jur. 
Belg.  tit.  de  Appell.  vers,  oh  empensar.  Wherefore,  in  cases 
which  come  from  the  Provincial  Court  to  the  Supreme  Court,  if 
the  case  is  in  writing,  the  whole  procedure  is  transmitted  under 
cover  and  seal,  commonly  called  evangelised,  in  order  to  be 
decided  upon  ex  iisdem  actis  an  bene  vel  male,  that  is  to  deter- 
mine whether  upon  the  same  records  judgment  has  been  rightly 
or  wrongly  given.  Instruct,  of  the  Supreme  Court,  art.  222. 
But  in  appieals  from  the  towns  and  villages  to  the  Provincial 
Court,  this  is  not  so  strictly  observed. 

§  12.  From  all  sentences  and  decrees  of  the  inferior  judges,  by 
which  we  feel  ourselves  aggrieved  or  prejudiced,  we  may  appeal 
and  have  recourse  to  a  higher  judge;  for  it  is  a  privilbge 
extended  to  the  injured  and  aggrieved  party  against  the  wrong 
conduct  and  ignorance  of  the  judge.  I.  1.  D.  de  Appell.  And 
as  he,  who  uses  his  own  right,  injures  no  one,  I.  5.  §  1.  ^  Z.  pen. 
D.  de  his  quae  ut  indign. ;  so  the  party  does  not  injure  the  judge 
by  appealing  from  his  decision.  I.  20.  Cod.  de  Appel.  I.  bb.  D. 
de  Reg.  Jur. 

%  13.  Except  1st,  in  provisional  and  interlocutory  sentences, 
which  are  reparable  definitely  and  can  be  redressed  in  the  prin- 
cipal case,  and  are  not  followed  by  infamy.*  See  Ampl.  of  the 
Instruct,  art.  3.  Nad.  Ampl.  art.  1.  Resolut.  of  the  States 
of  Holland   19  March,   1662.   in  the  new  Papeguy,   pag.   282. 

*  [Cf.  Van  der  Linden.  Jud.  Tract.  Bk.  2.  ch.  24.   §  16.  in  fin.—TR.] 
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[Appeal  may  also  be  had  from  a  decision  pronounced  as  to  the 
competency  or  incompetency  of  the  judge,  for  although  this 
seems  to  be  an  interlocutory  sentence  it  is  not  reparable  deflnitelif 
[i.e.  by  a  definite  or  final  sentence  in  the  principal  case).  Gail.  1. 
ohs.  130.  n.  9.  Zutphen  fract.  fag'.  34.  §  14.}  Under  which  are 
also  included  all  decrees  in  possessory  cases,  commonly  called 
Recreantie.  arg.  I.  7.  Cod.  quor.  apfellat.  non  recip.  Conse- 
quently, if  it  be  doubtful  whether  a  given  proTision  cannot  be 
redressed  by  final  sentence,  an  order  to  be  admitted  as  appellant 
will  be  granted  instead  of  appeal.  Which  does  not  stay  execu- 
tion and  does  not  prevent  the  successful  party  (in  the  Court 
below)  from  proceeding  with  his  case.  See  the  new  Papegay, 
pag.  297.  8f  299. 

§  14.  2tid.  In  criminal  cases,  decided  upon  the  confession  of 
the  wrongdoer  and  where  the  proceedings  are  held  in  an  extra- 
ordinary and  sunamary  manner,  no  appeal  is  allowed  to  the 
convicted  party.  I.  1.  D.  de  confess.  I.  2.  Cod.  quorum  Appellat. 
non  recip.  et  ih.  Bald.  Plac.  10  Sept.  1591.  Neostad.  decis.  47. 
vers,  (daar)  in  fin.  Merul.  praa;.  civ.  lib.  4c  tit.  93.  cap.  7. 
num.  4.  But  according  to  practice,  the  oiBcer  and  prosecutor, 
feeling  aggrieved  at  the  ruling  of  an  inferior  judge,  may  always 
appeal  to  a  higher  judge.  Ita  tenent  Grammat.  decis.  Neapoli- 
tan. 14.  nu7n.  1.  post.  Innocent.  Abb.  Bart.  Bald.  Angel  &  Parid, 
de  Puto  locis  ihi  citatis.  See  Jacob.  Cancer.  Variar.  Resolution. 
toTTi.  1.  cap.  17.  num.  15.  In  which  event  some  think  that,  as 
the  case  has  by  this  means  come  in  appeal,  the  person  convicted 
may  also  appeal  from  the  judge  concerned  and  appealed  from  to 
a  higher  judge  in  appeal.  Thus  in  the  case  of  Charles  Payelle, 
who  had  committed  a  rape  upon  a  young  woman  on  the  road  and 
had  endeavoured  to  rape  another  girl,  the  men  of  Watering  con- 
demned him  to  the  galleys  for  twenty-five  years.  The  Attorney 
General  appealed  against  this  sentence;  which  having  been 
quashed  by  the  Court  on  the  4.  July,  1606.  and  Payelle  con- 
demned to  be  beheaded,  the  members  of  his  Court  decided  that 
inasmuch  as  the  Attorney  General  had  appealed,  he  was  also 
entitled  to  appeal  further,  arg.  tit.  D.  quod  quisque  juris  in 
dlterum,  stat.  ipse  eod.  jure  utatur;  but,  the  members  of  the 
Supreme  Court  having  seen  the  confession  of  the  prisoner,  his 
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request  was  on  tlie  9tli   July  following  rejected,   and   lie  was 
accordingly  executed  and  put  to  death. 

In  other  criminal  cases,  in  which  the  proceedings  are  had 
simply  and  in  the  ordinary  way,  we  may  according  to  law  be 
admitted  in  appeal.  I.  6.  D.  de  appellat.  Junct.  I.  2.  in  fin.  Cod. 
quor.  appellat.  van  reci-p.  [The  way  to  appeal  was  always  open 
to  those  who  had  been  received  in  an  ordinary  process;  but  in 
the  year  1718,  on  account  of  the  abuse  made  therein,  their  High 
Mightinesses  enacted  that  all  thieves,  vagrants,  vagabonds,  and 
highwaymen,  having  once  undergone  corporal  punishment,  and 
being  accused  of  a  second  offence,  shall  not  be  admitted  in  appeal 
or  revision  against  the  second  sentence  passed  upon  them.  Plac. 
17.  July,  1718.     Zurck.  Cod.  Bat.  Appel.  §  20.  pag.  55. J 

In  France  an  appeal  lies  in  all  criminal  cases  without  distinc- 
tion. Autum.  ad.  d.  I.  2:  Cod.  quor.  appell.  non  recip. 
Bugnon.  de  legih.  ahrogat.  lib.  2.  sect.  148.  Imbert.  instit.  tit. 
forens.  lib.  4. 

But  in  Flanders  an  appeal  in  criminal  cases  never  takes  place. 
"Wieland  pract.  civil,  tit.  9.  cap.,  21.  num.  17.  Damhoud.  prax. 
civ.  cap.  234.  num.  17.  Sf  prax.  crim.  cap.  151.  num.  3.  because 
no  one  can  be  condemned  there  unless  he  confesses  his  crime 
with  his  own  lips.  Damhoud.  diet.  cap.  234.  nuTn.  17.  contra. 
I.  16.  Cod.  de  poen.  ^  I.  ult.  Cod.  de  probat.  Quod  an  de  jure 
procedat  vide  apud  Boss.  prax.  criminal,  de  convict,  numer.  2.  et 
seq.  Christ,  vol.  4.  decis.  109.  Gomes,  resol.  tom.  3.  cap.  13. 
nujn.  3.  Nor  in  Germany,  Mynsinger.  centur.  2.  observat.  98. 
nuTn.  2.  Sf  centur.  4.  observ.  41.  Gail.  lib.  1.  observ.  1.  num. 
28.  8f  de  pace  publica  cap.  ult.  in  fine  num.  36.  Wesemb.  consil. 
43.  nuTn.  80.  Nicol.  Eeusner.  numer.  2.  decis.  23.  lib.  2.  nor  in 
Spain,  Zigismund  Zcacch.  lib.  1.  cap.  97.  numer.  62.  63.  87.  93.  . 
&  95.  Couvarr.  pract.  quaest.  cap.  23.  num.  5.  Nor  in  Italy, 
Clar.  §  fin.  quaest.  99.  num.  3.  Vincent  de  Franch.  decis.  637. 
num.  2.  part.  4. 

In  Holland,  Braband  and  other  neighbouring  places,  this  is 
not  so  clear;  but  in  these  matters  it  is  mostly  the  practice  that, 
although  the  crime  be  sufficiently  proved  by  witnesses,  clear 
evidence  or  otherwise,  the  prisoner's  own  confession  is  in  addi- 
tion forced  from  him  by  means  of  torture,  if  he  be  obstinate,  and 
without  this  a  person  is  seldom  condemned  to  death.     Gudelin 
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de  jure  Noviss.  lib.  5.  cwp.  14.  vers,  utrum.  Zypae.  not.  jur. 
Belg.  de  appellat.  vers,  in  criminih.  Neostad  Cur.  Holland, 
decis.  47.  and  the  Statutes  of  Ehineland.  art.  2.  expressly  enact 
tlie  same.  Pieter  Christian  Bor,  in  his  Histories  of  the  Nether- 
lands, lib.  5.  fol,  192.  verso,  likewise  testifies  of  such  practice 
within  Leyden.  Herehy  indeed  every  appeal  and  provocation 
arising  in  criminal  cases  receive  a  great  blow,  since  according  to 
law  per  I.  2.  Cod.  quor.  appellat.  non  recip.  a  person  who  is 
adjudged  upon  his  own  confession  is  not  admitted  in  appeal,  and 
according  to  the  testimony  of  Hugo  Grotius,  in  his  Apologia, 
cap.  12.  this  was  from  early  times  maintained  by  the  States  of 
Holland.  As  in  the  suit  against  Brabant,  in  which  sentence  was 
given  in  the  year  1549,  and  before  that  time  by  the  Court  of 
Holland,  as  appears  from  a  missive  of  the  year  1545,  addressed 
to  the  Supreme  Court  at  Mechelen,  -of  which  mention  is  also  made 
in  the  grant  obtained  by  the  States  of  Holland  from  King  Philip 
in  the  year  1562 :  whereupon  the  Court  of  Holland,  again  writing 
to  the  Supreme  Court  at  Mechelen,  testified  concerning  the  said 
custom  as  follows  :  "  That  in  criminal  cases  decided,  both  in  the 
inferior  tribunals  and  by  ourselves,  concerning  life  or  limb,  no 
appeal  has  from  antient  times  been  allowed  here  in  Holland." 
And  subsequently,  by  Resolution  of  the  States  of  Holland  of 
10  September,  1591.  it  was  enacted  that  the  members  of  the 
Supreme  Provincial  Court  of  Holland  shall  grant  no  provision 
upon  the  request  of  any  persons  against  whom  proceedings  are 
had  criminally,  extraordinarily,  and  upon  their  own  confession; 
but  the  sentences  pronounced  in  the  said  cases  shall  be  executed 
against  the  persons  condemned  without  any  appeal,  reformation, 
or  provocation  being  allowed  against  it.  Which  Resolution  is 
also  printed  in  the  Consult.  &  Advys.  vol.  3.  (Rotterdam)  pag. 
mihi  353.  See  also  Christin.  ad  leg.  Mechlin,  tit.  2.  art.  43. 
numer.  15.  and  then  Bald,  ad  I.  1.  in  fin.  Cod.  de  jurejurand. 
propt.  calumn.  See  Covarruv.  practicab.  qvMCst.  cap.  23.  num.  5. 
Less,  de  justit.  8f  Jure  lib.  2>  cap.  29.  num.  152. 

As  to  Zeeland,  the  8th  and  subsequent  articles  of  the  nader 
verdrag  between  Holland  and  Zeeland,  20  Sept.  1596,  shew  that, 
inasmuch  as  the  towns  of  Zeeland  from  early  times  have  decided 
in  criminal  cases  by  arrest,  withoixt  allowing  any  appeal,  the 
Supreme  .Court  shall  not  in  such  cases  grant  any  provision  of 
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appeal,  reformation,  or  any  other.  But  that  all  sentences, 
whether  interlocutory  or  definitive,  and  of  whatever  kind  they 
may  be,  without  exception,  pronounced  on  extraordinary  process 
upon  the  confession  of  the  delinquent,  or  preparatory  informa- 
tion of  the  officer,  shall  be  and  remain  fully  executed,  without 
any  provocation  being  allowed  against  the  same;  and  likewise  no 
appeal  or  provocation  shall  be  allowed  from  any  sentences  in 
ordinary  process  by  the  officer,  whenever  they  inflict  any  capital 
or  corporal  punishment,  &c.  Except  in  case  of  banishment  or 
honorable  or  other  amende,  art.  11.  This  is  observed  throughout 
all  the  Netherlands,  according  to  the  testimony  of  Christin.  ad 
leg.  Mechlin,  tit.  1.  art.  1.  num.  12.  and  also  in  the  villages  and 
manors  which  herein  exercise  the  right  of  the  Highest,  without 
any  appeal  being  allowed  against  it.  I.  unic.  D.  de  offic.  prae- 
ject.  praetor.  I.  1.  D.  a  quihus  aj^pellare  non  licet.  See  further 
on  these  matters  in  full  the  tract  of  the  exercise  of  appeal  in 
criminal  cases,  edited  by  Mr.  Pieter  Bort  (6). 

3rd.  All  sentences  or  appoinctments,  given  by  the  Provincial 
Court,  concerning  the  police  of  the  country,  correction  of 
officers  or  subordinates  of  the  Court,  amende  civil,  penalty  or 
mulct  pecuniary,  decreed  in  favour  of  the  Fiscus,  are  executed 
without  security,  notwithstanding  and  without  prejudice  of  the 
appeal.    Instruct,  of  the  Court,  art.  218. 

§  15.  4th.  In  all  matters,  which  are  disposed  of  by  way  of 
correction  by  the  civil  Government  over  its  citizens,  whether 
publicly  in  forbidding  them  the  town  or  secretly  in  imposing  a 
fine,  no  appeal  or  reformation  is  granted,  arg.  I.  4.  §  1.  D.  de 
offic.  praesid.  of  which  we  have  treated  ante,  Bk.  I.  Ch.  II.  §  19. 
Likewise,  also,  in  questions  of  marriage  concerning  the  consent 
and  permission  of  the  same,  between  parents  and  children, 
against  the  refusal  of  the  parents,  confirmed  by  a  similar  declara- 
tion and  refusal  of  the  magistrate,  no  appeal  or  higher  resort 
will  be  allowed;  by  virtue  of  a  Resolution  of  the  States  of 
Holland,  in  the  case  of  Margaret  Dirx,  widow  of  Johan  van 
Grraswinkel,    deceased,    contra    Huybert    Jacobsz    Grimain    and 

(6)  And  Loenius  decis.  et  ohserv.  appeal  a  decreto  torturae.     See  the 

pag.  m.  698.  &  708.  by  condemnation  said  writer  p.  729.     Whether  there 

to  sharper  exanjination  the  process  may  be  an  appeal  from  a  provisional 

is  rendered  ordinary,   whence  it  is  incarceration,    see  the   same   autho- 

maintained  that  there  may   be   an  rity  p.  418. 
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Geertjen  van  Graswinkel,  her  daughter,  of  Delft,  23  December, 
1598,  renewed  by  Edict  of  the  States  of  Holland,  27  September, 
1663  (c). 

Against  sentences  pronounced  in  cases  of  farming  of  the 
revenue,  reformation  may  alone  be  made,  but  no  appeal  nor 
inhibition,  nor  staying  (of  execution)  is  allowed;  but  the  same 
must  be  fully  complied  with  without  delay;  of  which  more  par- 
ticularly hereafter. 

The  same  is  also  observed  in  matters  concerning  the  excise 
and  revenue  of  the  towns,  which  are  likewise  provisionally 
executed  notwithstanding  appeal  or  reformation,  according  to 
the  Resolution  of  22  January,  1590. 

Likewise,  also,  all  sentences  and  decrees  of  the  inferior  judges, 
concerning  dikes,  watercourses,  sluices,  police,  fines  of  officers, 
corrections,  and  others  of  similar  nature,  are  executed  under 
security,  notwithstanding  appeal  and  without  prejudice  thereof. 
Instruct,  of  the  Court,  art.  213.  ^  218. 

5th.  All  cases  decided  by  default  or  contumacy.  I.  13.  §  2.  4. 
Cod.  de  Judic.  Item,  all  voluntary  condemnations  cannot  be 
allowed  in  appeal,  because  the  absence  of  defence  and  free 
acknowledgment  are  considered  as  an  admission  and  confession 
against  which  there  can  be  no  appeal.  I.  23.  §  3.  D.  de  appellat. 
junct.  I.  73.  §  3.  D.  de  judic.  8f  I.  8.  Cad.  quorum  appellat.  nan. 
recip.  So  much  so  that  if  any  one  has  been  allowed  in  appeal  by 
a  higher  judge  with  consent  of  the  parties,  the  decision  following- 
thereon  will  of  itself  be  invalid  and  void  per  ea  quae  tradit  Jul. 
Caesar  Ruginellus  tract,  de  appellat.  §  2.  cap.  3.  num,.  225.  See 
also  Damhoud.  prax.  civ.  cap.  78.  nujn.  30.  8f  cap.  230.  num.  2. 
But  Groenewegen  ad  d.  I.  Cod.  Quorum  appell.  non  recip.  is  of 
opinion  that  on  cause  shewn  relief  may  be  sought  and  granted 
against  it  by  the  Supreme  Government.* 

6th.  In  order  that  the  authority  and  respect  of  the  judge 
should  not  be  impaired,  and  no  less  to  restrain  the  litigious 
rashness  of  people,  who  would  frequently  for  a  mere  straw  and 
from  sheer  malice  vex  their  adversary  with  an  appeal,  or 
endeavour  to  benefit  themselves  by  delay  and  suspension  of  time, 

(c)  See  Loenius  d.  tr.  p.  345  &  346.  As  to  appeal  in  criminal  cases  see- 

*  [For   a   list   of   the  matters   in  Bort.  Tract,  v.  Grim.  Zahen.  tit.  11. 

which  an  appeal  was  not  allowed  see  eh.  1-10. — Tr.] 

Boel.   Woordentolk,  sub  voce  Appel. 
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a  good  rule  has  been  established  on  the  subject  among-  us,  to 
which  every  one  who  enters  appeal  or  provocation  must  conform. 

§  16.  1.  Thus  the  walled  towns  of  Holland,  including  the 
Hague,  may  decide  by  arrest  up  to  50  guilders,  and  the  baljuw 
and  men,  and  tribunals  in  villages  up  to  20  without  being 
subject  to  any  appeal  or  provocation.  Nader  AnvpUat.  of  the 
Instruction  art.  1.  unless  the  said  decisions  are  followed  by 
infamy,  d.  art.  in  fine. 

2.  No  inhibition  will  be  granted  by  the  Supreme  Court  against 
sentences  of  the  Provincial  Court  not  exceeding  800  guilders. 
Nader  Ampliat.  of  the  Instruct,  art.  22.  And  provisional  or 
interlocutory  sentences  of  the  Provincial  Court  are  executed 
under  security  up  to  1500  guilders.  Nader  Ampliat.  of  the 
Instruct,  art.  19.  Decrees  concerning  the  forests  pronounced  by 
Master  Companions  amounting  to  a  pecuniary  fine  of  100 
guilders  and  less  are  executed  under  security  by  virtue  of  the 
Placaat.  25  June.  1621. 

%  17.  3.  The  definitive  and  final  sentences  of  the  large  towns, 
Dordreght,  Haarleiji,  Delft,  Leyden,  Amsterdam,  Gouda,  and 
Eotterdam,  are  executed  up  to  300  guilders;  the  other  walled 
towns,  including  the  Hague,  up  to  150  guilders;  of  Baljuw  and 
men  up  to  60 ;  and  of  the  tribunals  in  villages  up  to  40  guilders : 
all  under  security  de  restituendo,  in  case  it  be  subsequently 
found  that  it  ought  to  have  been  decided  otherwise,  notwith- 
standing appeal.  Nader  Ampliatie  of  the  Instruct,  art.  2.  o.  4. 
But  by  Placaat  of  8  May,  1674,  the  same  has  been  increased, 
so  that  the  inclosed  towns,  including  the  Hague,  may  decide 
by  arrest  without  being  subject  to  any  appeal,  instead  of  50  up 
to  100,  and  the  villages  instead  of  20  to  40  guilders.  And  the 
definitive  sentences,  notwithstanding  appeal,  shall  be  executed 
in  the  said  large  towns,  instead  of  300  up  to  600  guilders,  and  in 
the  other  inclosed  towns,  including  the  Hague,  instead  of  60  up 
to  120  guilders;  and  the  villages  instead  of  40  up  to  80;  each 
guilder  containing  twenty  stivers  of  Dutch  money.  But  if  any 
one  has  had  sentence  given  against  him  upon  several  causes, 
which  taken  together  will  exceed  the  aforesaid  amounts,  but  not 
if  each  is  taken  singly,  we  must  make  this  distinction  that  if  they 
are  of  one  and  the  same  case  and  such  that  they  follow  from  each 
other  or  cannot  very  well  be  separated,  then  such  cumulative 
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condemnation  must  be  considered  as  one  sum.  I.  11.  D.  de  juris- 
dict.  I.  10.  §  1.  D.  de  appelat.  And.  Grail,  lib.  1.  observ.  123. 
nuTn.  3.  And  so  it  lias  on  several  occasions  been  decided  by  the 
Court  of  Friesland.  Sande,  lib.  1.  tit.  13.  defin.  4. 

§  18.  Lastly,  they  who  are  considered  to  have  improperly  and 
unjustly  appealed  to  a  higher  judge,  are  condemned  by  the  Court, 
(of  Holland)  in  appeal  to  a  fine  of  40  guilders;  in  reformation, 
20 ;  by  the  Supreme  Court  in  Appeal  to  a  fine  of  75  guilders,  and 
in  reformation  of  36;  and  in  revision  to  a  fine  of  200  guilders, 
commonly  called  fines  for  wrong  appeal  {boeten  van  het  fol. 
appel.).  All  of  which  fines,  before  the  party  is  admitted  in 
Appeal,  reformation,  or  revision,  must  be  handed  over  and 
deposited  with  the  Treasurer  of  Exploicts.  Nader  Ampliat.  art. 
9.  10.  11.  12.  13.  (d). 

§  19.  In  appeal  and  recourse  to  a  higher  judge,  the  claim  is 
made  as  follows : — For  one  who  has  judgment  given  against  him, 
"  To  set  aside  or  correct  the  sentence  in  question,  and  doing 
what  the  judges  in  the  first  instance  ought  to  have  done,  that  the 
claim  and  conclusion  made  and  taken  by  the  respondent  against 
the  appellant  shall  be  dismissed,  making  claim  for  costs,  &c." 
For  a  plaintiff,  who  has  had  judgment  given  against  him,  "  To 
set  aside  or  correct,  &c.,  and  doing,  &c.,  that  the  claim  and  con- 
clusion made  by  the  appellant  in  the  first  instance  against  the 
defendant  shall  be  sustained  and  allowed." 

To  which  the  respondent  in  cas  d' appel  replies  as  follows : 
"  For  sub-  and  oft-reption,  that  the  appellant's  claim  be  not 
allowed,  and  ordinarily  for  confirmation  of  the  sentence  in  ques- 
tion." And  whenever  the  disposing  of  the  inhibition  may  be 
insisted  on,  and  the  case  is  so  situated  that  it  ought  to  proceed 
to  execution,  this  is  added,  "  To  approve  the  sentence  in  question 
ilico,  at  least  that  by  provision  the  clause  of  inhibition*  shall  be 
disposed  of  cum  expensis." 

§  20.  In  relief  d' Appel  as  follows :  "  For  the  applicant  to  con- 

(d)  See  concerning  the  matters  had  a  suspensive  effect — for  in- 
discussed  by  the  Author  in  the  text  stance,  to  stay  or  suspend  execu- 
§  16.  et  seq.  the  man.  van  procederen  tion.  W.  de  Groot.  Isagoge  ad 
by  J.  van  der  Linden,  lib.  2.  tit.  24.  Prax.  bk.  2.  ch.  7.  §  17.  Of.  §  24; 
where  all  this  is  concisely  and  clearly  of  the  text  infra,  and  Van  der 
treated.  Linden.  Jud.  Tract,  bh.  2.  ch.  24. 

♦[Clause  of  inhibition.  This  clause  §  24  c— Tb.] 
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firm  the  clause  of  relief  inserted  in  the  applicant's  mandament;" 
or  otherwise  "  of  the  request  civil  and  further  for  declaration  of 
nullity  and  correction  in  appeal,  &c."  For  the  respondent  "to 
reject  and  declare  the  same  inadmissible  and  to  approve,  &c." 

§  21.  In  RefoTTnation  where  no  staying  of  execution  is  neces- 
sary the  pleadings  are,  mutatis  mutandis,  held  in  the  same  way. 

§  22.  If  the  Appeal  with  the  clause  of  inhibition  be  refused 
and  an  order  (mandament)  has  alone  been  granted  to  be  received 
as  appellant,  the  pleadings  are  held  as  follows :  "  That  the 
applicant  may  be  admitted  as  appellant  from  the  judgment,  &c., 
and  consequently  that  in  appeal,  nullity  be  decreed,  &c.,  and 
doing,  &c.  And  that  by  provision  the  mandarment  of  inhibition 
may  be  granted  the  applicant. 

For  the  respondent,  "  That  the  application  be  dismissed,  and 
for  approbation  of  the  sentence  in  question  ilico  and  that  the  said 
provision  may  be  refused  the  applicant  with  costs." 

§  23.  If  the  clause  of  inhibition  has  not  been  fully  granted, 
but  only  extends  to  a  certain  day,  the  applicant  must  add  "  that 
by  provision  the  clause  of  inhibition,  granted  the  applicant  to  a 
certain  day,  may  be  continued  until  the  final  conclusion  of  the 
case."  Against  which  the  respondent  merely  maintains  "that 
the  applicant  is  not  entitled  to  such  provision,"  without  also' 
requesting  further  rejection  of  the  inhibition,  which  will  be  sufii- 
ciently  refused  him  by  refusal  of  the  provision. 

§  24.  The  clause  of  inhibition  to  a  certain  day  is  of  such 
effect,  that  the  respondent  may  have  the  case  brought  on  on  that 
day,  and  may  compel  the  applicant  that  he  make  his  claim  at  the 
same  time,  or  that  comparuit  may  be  granted  against  him,  and  as 
the  benefit  thereof  the  inhibition  and  staying  will  cease,  and 
the  respondent  may  proceed  with  execution  and  satisfaction 
of  the  judgment. 

But,  if  inhibition  and  staying  (of  execution)  have  been  granted 
to  a  certain  day,  with  this  additional  clause :  "  prcecise,  and  on 
that  day,"  the  applicant  is  himself  obliged  to  bring  on  the  case- 
on  that  day,  or  the  inhibition  and  staying  of  execution,  which 
have  been  granted,  will  of  themselves  determine,  and  the  judg- 
ment may  be  executed. 

§  25.  In  Reduction,  that  is  the  revision  of  the  finding  of  good 
men,  the  pleadings  are  held  thus:    "In  reduction  to  annul  or 
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correct  the  award  of  the  arbitrators  in  question,  and  that  the 
same  shall  be  reduced  ad  arbitriuTn  boni  viri,  and  that  accord- 
ingly the  prayer  and  conclusion  of  the  applicant  made  and  taken 
before  them  shall  be  adjudicated  to  him."  Or  otherwise,  if  the 
defendant  has  had  the  award  given  against  him,  "  that  the  re- 
spondent shall  have  the  claim  and  conclusion  made  and  taken  by 
him  dismissed."  For  the  defendant  in  approbation,  &c.,  in  the 
same  manner  as  in  appeal  or  reformation  (e). 

§  26.  If  the  case  has  been  partly  allowed  and  partly  refused 
or  dismissed,  and  one  of  the  parties  appeals  from  the  decision  the 
respondent  may  also  urge  that  he  has  not  altogether  succeeded 
in  his  suit,  which  is  termed  grieven  a,  mintTna*  as  follows :  "  The 
Tespondent,  proposing  beforehand  grievances  a  minima  in  so  far 
as  his  prayer  has  not  been  fully  allowed  (or)  in  so  far  as  the 
olaim  of  the  plaintiff  was  not  altogether  dismissed,  concludes 
therefore  in  this  respect  also  in  appeal  to  annul,  and  doing,  &c., 
and  answering  to  the  conclusion  of  the  appellant  prays  that  the 
same  be  dismissed  and  for  approval,  &c."  Whereon  the  appel- 
lant in  turn  replies,  "  As  to  the  grievances  a  minima  concludes 
that  the  same  be  dismissed  and  that  the  defendant  be  declared 
not  prejudiced  by  the  judgment  in  question  in  this  respect,  and 
persists  in  reply." 

§  27.  No  reconvention  can  take  place  in  appeal,  if  it  has  been 
omitted  in  the  first  instance ;  because  no  new  facts  can  be  adduced 
in  appeal,  as  we  have  already  observed.  And  so  it  was  held  by 
sentence  of  the  Court  in  the  case  of  Guiliame  Bartelotti  against 
the  West  India  Company  11.  March,  1650.  t 

§  28.  In  Revision  the  pleadings  take  place  as  follows:  "  Con- 
cludes on  the  grounds  and  reasons  more  fully  set  forth  in  the 

(e)  See     concerning     reformation  ment  the   respondent  may   likewise 

and  how  it  differs  from  appeal  and  appeal  from  that  part  of  the  judg- 

reduciion  the  above-mentioned  Man.  ment  which  is  prejudicial  to  him. 

van  procederen  tit.  22.  and  concern-  This  is  called  proposing  grievances  a 

ing  the  difference  between  these  and  minima   (grieven  a  minima).      See 

rehearing  Loen.  p.  3.  [add.  van  der  Henry's    Translation    of    van    der 

Ijinden       (Herlry's       Translation),  Linden,  pp.  455-6.  and  Jud.  Tract. 

Bh.  I.  pi.  1.  ch.  vL—Tb..']  2.  24.  27.— Te.] 

*  [The  judgment  may  sometimes  +  [See  also  Van  der  Linden.  Jud. 

in  part  be  favourable  and  in  part  Pract.    2.    4.    13.     and    Institutes. 

prejudicial  to  both  parties.     If  one  Henry's  edit.,  p.  418. — Tr.] 
•of  the  parties  appeals  from  the  judg- 
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mandament  and  elsewhere  more  fully  deduced  in  the  suit  by  the 
applicant  in  revision,  that  by  sentence  of  the  Supreme  Court  and 
of  my  Lords  the  adjunct  revisors  it  may  be  declared  that  in  the 
judgment  and  execution  by  this  Supreme  Court  error  has  been 
committed,  and  that  accordingly  the  said  judgment  and  execu- 
tion (with  due  reverence)  may  be  set  aside,  and  correcting  the 
said  error  found  therein,  that,  &c."  The  answer  to  this  is 
framed  thus:  ''That  the  same  may  be  dismissed,  and  that  the 
execution  and  judgment  in  question  be  approved  and  that  it  may 
be  declared  that  no  error  was  committed  therein,  making  claim 
for  costs,  &c."  (/). 

■(/)   The  reader  may  also  consult  cata   and  especially   Van   Zurck  in 

on  this  subject  the  Author's  Cens.  Cod.  Bat.  tit..Appel.  [As  to  revision 

for.  p.  2.  lib.  1.  cap.  32.  et  eel.  De  see  note  to  bk.  4.  ch.  7.  §  9.  of  these 

Haas.  ibid,  in  notis.  junct.  clariss.  Commentaries   in   the   Appendix. — 

Voet.  ad  tit.  Pandeetar  de  re  judi-  Ta.] 
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CHAPTEE    XXVI. 


OF  EXECUTION,  OR  SATISFACTION,  AND  OPPOSITION  OR 
OBJECTION  AGAINST  THE   SAME. 


Sect. 

1.  When  and  by  whom  execution 

of  a  judgment  must  be  made. 

2.  How  if  the  person  or  property 

is  under  another  jurisdic- 
tion, &c. 

3.  Of  Executorium,   when  to  be 

requested  and  renewed.  How 
execution  is  effected  in  the 
Court  of  Holland. 

4.  How  in  the  towns  and  in  the 

country. 

5.  How  any  one  in  real  and  pos- 

sessory sentences  is  placed  in 
ownership  and  possession. 

6.  Of  Execution  in  simple  per- 

sonal cases  by  sommation 
and  renovation. 

7.  First  against  the  movable  pro- 

perty. 

8.  Pointing  out  by  the  surety  of 

the  property  of  the  principal 
debtor. 

9.  Of  execution  against  the  im- 

movable property  in  the 
towns  and  in  the  country. 

10.  How  in  case  of  execution  by 

the  Court  of  Holland. 

11.  How  in  case  of  special  mort- 

gage and  hypothecation,  and 
property  declared  executable. 


Sect. 

12.  Whether  and  when  in  case  of 

arrest  of  the  person,  and  im- 
prisonment. 

13.  Of  Proclamations  on  Sundays 

and  market-days. 

14.  Of  opposition  to  the  execution, 

and  whether  it  can  be  made 
by  the  party  against  whom 
the  execution  was  taken  out. 
Before  what  judge  to  be 
made. 

15.  Of  the  time  within  which   a 

judgment  becomes  superan- 
nuated and  prescribed. 

16.  When  a  fresh  writ  of  execu- 

tion must  be  applied  for. 

17.  Whether  and  in  what  manner 

payment  and  compensation 
may  be  set  oft  against  the 
execution. 

18.  Of  opposition  to  the  execution 

made  by  third  party. 

19.  Of  a  poenal  interdict  against 

the  execution. 

20.  How  execution  takes  place  by 

means  of  imprisonment, 
where  a  defendant  has  been 
ordered  to  do  some  act. 

21.  How  to  proceed  if  the  judg- 

ment be  illiquid. 


§  1.  Every  sentence,  from  whicli  no  resort  has  been  had  to  a 
higher  tribunal  by  Appeal,  Reformation,  or  Revision,  may,  after 
the  lapse  of  time  allowed  for  commencing  and  prosecuting  the 
same,  and  after  the  sentence  has  obtained  the  force  of  res  judi- 
cata (which  is  called  homologated)  be  executed  by  the  successful 
party,  I.  2-  Cod.  de  execut.  rei  jud.  by  direction  of  the  judge, 
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who  pronounced  the  sentence,  in  so  far  as  the  person  or  property 
against  which  the  execution  is  taken  out  is  situated  within  his 
eod.  (a). 
jurisdiction,     arg.  I.  4.  D.  de  jurisd.  junct.  I.  -permit,  et  ult.  D. 

%  2.  If  the  person  or  property  is  beyond  the  jurisdiction  and 
constraint  of  the  judge  who  pronounced  sentence,  application  is 
made  for  letters  requisitorial,  that  is  letters  of  direction  by  which 
the  one  judge  transmits  the'  sentence  to  another  judge,  with  the 
request  that,  if  the  person  or  property  is  within  his  jurisdiction, 
he  will  in  the  interest  of  right  and  justice  cause  the  said  sentence 
to  be  executed  and  carried  out  against  the  same ;  which  the  judge, 
having  been  so  requested,  cannot  refuse.*  org.  I.  lb.  %  1.  D.  de 
re  judic.  See  the  Ordonn.  op  't  stuk  van  de  justitie  in  the  towns 
and  in  the  country,  art.  27.  Christin.  ad.  I.  Mechlin,  tit.  1. 
art.  30.  num.  4. 

§  3.  In  order  to  take  out  execution  of  a  sentence,  application 
must  be  made  to  the  Court  to  obtain  a  writ  of  execution  [execu- 
torium)  from  the  Registrar,  whereby  the  chief  messenger  is 
directed  to  carry  the  sentence  into  execution ;  a  form  and  prece- 
dent hereof  may  be  seen  in  the  new  Papegay,  pag.  404.  Which 
remains  good  for  a  year,  but  if  it  becomes  superannuated,  with- 
out having  been  carried  out,  new  letters  executorial  must  again 
be  applied  for  and  obtained,  which  executorium,  together  with 
the  sentence,  is  placed  in  the  hands  of  a  messenger,  who  executes 
the  same  according  to  the  form  and  tenor  thereof  (6). 

(a)  Add.  Marant  spec.  aur.  pag.  such  cases  in  the  town  of  Amsterdam 
m.  435  et  seq.  and  Matth.  de  Jud.  is  elsewhere  stated  by  me,  and  may 
disput.  13.  num.  11  &  12.  be  gathered  from  what  happened  in 

*  [See    as    to    making    a    foreign  the  case  of  Laurens  Facers,   appli- 

judgment  executable  v.   d.   Linden.  cant,     to    have    execution     decreed 

Jud.  Pract.  vol.  2.  hh.  4.  ch.  4.  §  5.  contra    Nicolaas    van    der    Hagen, 

and  1   S.    C.   Rep.    p.   402.     Acutt,  respondent  and  objecting  party,  vid. 

Blaine  &  Co.   vs.    Colonial  Marine  de  Haas  in  notis  ad  A.   cens.  for. 

Assurance  Co. — Te.]  p.  2.  lib.  1.  cap.  33.  num.  1.      The 

(b)  When  the  time  fixed  by  the  authorities  of  Amsterdam  have 
several  Ordinances  and  Instructions  always  maintained  their  right, 
for  executing  sentences  has  expired,  authority,  and  jurisdiction,  al- 
a  new  writ  of  execution  must  be  though  this  has  not  always  been  the 
taken  out,  except  where  within  the  case  with  other  towns,  vid.  Boel  ad 
said  time  sommation  is  made  by  Loen.  p.  714 ;  as  to  execution  of  sen- 
virtue  of  the  executorium  [see  tences  pronounced  by  the  judges  in 
Henry's  van  der  Linden,  p.  484.  &  Admiralty,  see  Loen.  cas.  52. 

§  6.  infra. — Tb.J     The  practice  in 

R.D.L. II.  34 
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§  4.  In  the  towns  and  in  the  country  the  sentence  is  simply- 
written  out  by  the  Secretary  or  Registrar,  and  given  out  under  his 
signature,  and  is  handed  to  the  messenger  to  execute  the  same 
according  to  its  tenor  and  the  usual  manner  of  execution. 

§  5.  In  all  real  and  possessory  sentences,  whereby  any  pro- 
perty or  its  possession  is  adjudged  to  anyone,  the  successful  party 
is  established  in  the  property,  and  actually  placed  in  possession, 
his  opponent  being  put  out,  and  he  is  kept  supported  and  main- 
tained therein  according  to  art.  172.  of  the  Instruction  of  the 
Court,  facit  I.  68.  D.  de  rei  vind.  But,  according  to  the  opinion 
of  some,  before  such  actual  putting  into  possession  of  the  pro- 
perty adjudged  takes  place,  the  losing  party  must  be  previously 
directed  and  informed  to  take  his  hands  from  the  said  property, 
and  leave  the  same  within  a  given  time,  and  allow  the  successful- 
party  the  possession  thereof.  Bart.  &  DD.  all.  a  Divo  Pio  15. 
§  2.  D.  de  re  jud.  Which  agrees  with  the  practice  in  the  towns 
and  in  the  country,  where  the  sentence  is  read  over  by  the 
messenger  of  the  place  to  the  losing  party  and  possessor  of  the 
things  adjudged,  and  notice  given  him  to  give  up  the  property 
within  three  days,  and  let  the  successful  party  have  the  same; 
and,  in  so  far  as  he  does  not  do  so  within  the  said  three  days,  he 
will  as  possessor  of  the  said  property  be  dispossessed  thereof  in 
deed  in  the  presence  of  two  members  of  the  court,  and  the  suc- 
cessful party  placed  in  possession.  See  Ordon.  in  the  matter  of 
Justice  in  the  towns  and  in  the  country,  art.  29  et  30.  In  per- 
sonal actions,  in  which  a  certain  sum  is  adjudged  to  anyone,  we 
must  distinguish  whether  the  same  is  simply  and  merely  personal, 
or  whether  any  immovable  property  has  been  mortgaged  for  the 
same,  which  by  the  sentence  has  been  declared  liable  therefor 
and  executable. 

§  6.  In  purely  personal  cases  execution  takes  place  as  follows. 
That  the  doorkeeper  of  the  Court  (of  Holland),  or  in  the  towns 
and  in  the  country  the  messenger,  proceeds  to  the  debtor  with 
the  sentence  and  writ  of  execution,  and,  having  read  the  same  to 
him  and  exhibited  his  badge  as  doorkeeper  or  messenger,  calls 
tipon  him  to  pay  into  his  hands  the  sum  named  therein  within 
twenty-four  hours,  otherwise  he  will  proceed  with  the  execution 
that  has  been  taken  out,  which  is  called  Sommation.  If  the 
twenty-four  hours  have  elapsed  and  no  payment  has  been  made, 


Ch.  XXVI.]    OF  EXECUTION,  OR  SATISFACTION,  ETC.  531 

lie  again  requests  the  debtor  to  satisfy  the  sum  named  in  the 
writ  within  a  second  twenty-four  hours,  or  that  he  point  out  to 
him  any  property  against  which  he  can  execute  and  obtain  the 
said  sum;  which  is  called  Renovation. 

§  7.  If  this  second  period  has  elapsed  and  no  payment 
or  pointing  out  of  property  has  been  made,  out  of  which 
the  sum  mentioned  can  be  satisfied,  he,  in  the  presence  of 
two  magistrates  (schepenen),  men  or  sworn  persons,  arrests 
and  attaches  the  movable  property  and  chattels,  which  he 
may  find,  and  either  has  the  same  taken  care  of  by  the 
servants  of  the  ofiicer  of  the  place,  if  it  be  too  cumbersome,  or 
removes  the  same  to  the  Court,  and  keeps  it  in  custody  for  six 
days,  within  which  the  debtor  may  come  and  redeem  the  same 
upon  payment  of  the  costs  incurred,  arg.  I.  19.  Cod.  de  usur. 
After  which  the  messenger,  after  afiixing  notice  and  proclama- 
tion on  a  Sunday  or  Courtday,  causes  the  same  to  be  sold,  upon 
the  first  following  marketday  in  the  towns,  and  the  first  courtday 
in  the  villages,  in  the  presence  of  some  member  of  the  Court,  if 
it  be  thought  fit.  And  the  proceeds  are  paid  over  to  the  execu- 
tion creditor,  and  after  deduction  of  his  expenses  the  messenger 
hands  the  surplus,  together  with  a  proper  account  of  his  proceed- 
ings, to  the  debtor.  See  Instruct,  of  the  Court,  art.  173 — 6. 
Ordonn.  op  't  stuk  van  de  Justitie  in  the  towns  and  in  the 
country,  art.  24.  facit.  I.  15.  §  2.  in  verb  primo  quidem  res 
mobiles  D.  de  re  judicat.  I.  31.  D.  de  re  judicat. 

§  8.  It  must  be  observed  that  a  surety,  who  has  been  con- 
demned by  virtue  of  his  suretyship,  entered  into  with  renuncia- 
tion (of  benefits),  may  point  out  the  property'  of  the  principal 
debtor,  if  there  be  any.  I.  1.  ^  I.  4.  Cod.  quando  fiscus  vel 
privat.  debitoris  sui  debitores  convenire  -possit  vel  debeat.  See 
the  CostuyTnen  and  Charters  of  Amsterdam  of  the  year  1663.  pag. 
178  et  193.  (c). 

§  9.  If  the  movable  property,  prove  insufficient  to  satisfy  the 

(c)  A  citizen  becoming  surety  for  Hanch.  p.  446.      When,  moreover, 

an  arrested  stranger,  the  exception  sureties   are  executable   at   Amster- 

of  citizenship,  (poorterregt)  ceases;  dam,  see  Handv.  p.  565  &  6.     The 

but    in    mortgage    of    lands    under  proceedings  in  execution  within  the 

hypothecation  the  sureties  must  re-  town  of  Amsterdam  will  be  found 

main    unmolested    until    after    the  in  the  Ordonn.  and  Man.  of  proced. 

execution    of    the    land,     see    the  cap.  ult. 
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amount  of  the  sentence,  tlie  immediate  immovable  property  of 
the  debtor  himself  will  be  arrested  in  the  same  presence  as  afore- 
said, and  after  that  the  tributary  property,  the  improvements  on 
quitrent  property,  and  the  fruits  of  feudal  property,  and  after 
these  the  feudal  property  itself.  Notice  of  the  arrest  is  served 
upon  the  judgment  debtor  together  with  a  judicial  prohibition 
against  his  disposing  of  or  alienating  the  said  property,  and  to 
let  the  execution  proceed  according  to  law.  And  thereupon  the 
property  will  be  publicly  sold  for  cash,  after  four  previous  publi- 
cations on  Sundays  and  marketdays  in  the  towns,  and  on  Sun- 
days and  Cotirtdays  in  the  country,  and  also  by  posting  up 
notices  in  the  towns  and  villages  nearest  to  the  place,  where 
the  execution  will  be  finally  carried  out.  The  proceeds  are  then 
disposed  of  as  above  mentioned.  See  Instruct,  of  the  Court, 
art.  179-81.  8f  art.  93.  <^  Ordonn.  of  't  stuk  van  de  Justitie  in  the 
towns,  art.  25.  with  this  distinction  that  the  sale  in  execution  of 
sentences  of  the  towns  and  villages  takes  place  at  once,  in  the 
ordinary  way  of  selling,  by  means  of  bidding,  bidding  higher, 
drawing  bonus,  and  crying  mine  [mynen),*  and  the  highest 
bidder  who  cries  mine  (myner)  remains  purchaser. 

§  10.  But  the  sale  of  immovable  property,  by  virtue  of  a  sen- 
tence of  the  Court  (of  Holland),  is  made  upon  the  going  out  of  a 
burning  waxcandle,  to  him  who  made  the  highest  bid ;  the  sale  is 
however  confirmed  by  subsequent  decree  of  the  court,  and  pre- 
viously to  such  confirmation,  the  property  provisionally  sold  is 
again  put  up  for  sale  in  order  to  see  if  any  one  else  will  bid  more 
for  it,  and  it  will  be  adjudged  to  him,  who  before  the  removal  of 
the  wax  seal  with  which  the  letters  of  decree  and  confirmation 
were  sealed,  has  made  the  highest  offer;  and,  if  such  higher  bid 
has  not  been  made,  the  first  sale  is  confirmed  and  recognized  as 
valid.  If  sold  for  the  second  time  to  the  (same)  highest  bidder, 
the  earnest  money  given  by  him  at  the  sale  is  returned  to  him 
with  double  ransom.  See  Instruct,  art.  190.  The  mode  of  pro- 
cedure herein  is  fully  described  in  the  new  Papegay.  fag.  404. 
8f  seq.  (d). 

*  [Mynen  =  Ui  buy  at  an  auction  procederen  voor  de  Hoven  van  Jus- 

or  public  sale  by  crying  mine. — Tr.  ]  titie.  tit.  30.     [See,  in  regard  to  the 

(d)  See  especially  the   Procedure  matter  treated  of   in   this   section, 

in  materie  van  Hxecutie  en  onwillig  Van  der  Linden.  Jud.  Tract,  bk.  3. 

decreet  mentioned  in  the  Manier  van  ch.  6.   §  29. — Tb.] 
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§  11.  If  proceedings  liave  been  taken  against  any  immovable 
property  by  virtue  of  any  mortgage  or  hypothecation,  or  other- 
wise any  immovable  property  has  by  sentence  been  declared 
executable,  notice  is  likewise  given  to  the  debtor  and  those  in 
possession  of  the  property,  that  within  twenty-four  hours  they 
must  satisfy  the  sentence,  otherwise  on  non-compliance  the  pro- 
perty mortgaged  and  liable  will  be  disposed  of  by  public  execu- 
tion; whereupon  it  will  be  sold  in  like  manner  after  proclama- 
tions made  on  four  Sundays,  market  or  Courtdays. 

So,  likewise,  if  any  movable  property  has  been  declared  bound 
by  arrest,  it  will  be  sold  in  like  manner  as  described  in  the 
execution  of  immovable  property. 

And  in  case  of  an  arrest  effected  on  the  person  or  property,  in 
order  merely  to  found  jurisdiction,  the  sentence  against  the 
person,  or  for  the  balance,  in  case  the  property  arrested  proves 
insufficient,  will  be  executed  by  means  of  letters  Requisitorial  to 
the  judge  of  the  place  where  the  person  resides  or  the  property  is 
situated,  against  the  person  or  the  remainder  of  the  property  by 
the  messenger  of  such  judge,  in  manner  as  aforesaid.  See  the 
Ordonn.  of  Justice  in  the  towns,  art.  27. 

If  the  movable  and  immovable  property  prove  insufficient, 
the  actions  and  outstanding  claims  are  attached  and  dealt  with 
in  execution  in  the  same  way  as  in  the  case  of  movable  property. 
Ordonn.  art.  26. 

§  12.  If  it  be  doubtful  whether  the  movable  and  immovable 
property  together  with'  the  actions  and  outstanding  claims  will 
prove  sufficient  to  satisfy  the  amount  of  the  sentence,  an  attach- 
ment will  be  granted  not  merely  of  the  property  but  also  of  the 
person,  who  if  he  can  be  found  is  kept  in  safe  custody  until  the 
property  has  been  executed  or  he  has  pointed  out  more  property ; 
or  if  the  property  be  clearly  insufficient,  he  will  at  once  upon  the 
request  of  the  creditor  (otherwise  after  excution  of  the  property) 
be  imprisoned  and  kept  there  by  virtue  of  the  Ordinance  op  't 
stuk  van  de  Justitie  in  the  towns  and  in  the  country,  at  three 
stivers  a  day  until  he  has  paid  what  is  still  due ;  but  in  course  of 
time  at  six  stivers  at  least  according  to  circumstances.  Instruct, 
of  the  Court,  art.  164.     And  whether  and  how  any  one  may  be 
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imprisoned  for  debt,  see  Pecc.  van  hesetten  en  handopleggen. 
ch.  4.  n.  2.  and  tlie  note  thereon.* 

§  13.  The  proclamations  on  Sundays,  market,  or  Courtdays, 
specially  provide  that  all  those,  who  desire  to  come  in  opposition 
as  creditors  against  the  said  sale,  shall  meanwhile  notify  them- 
selves to  the  Registrar,  doorkeeper,  or  messenger,  who  shall 
receive  them  in  opposition,  take  down  the  grounds  of  such 
opposition  in  writing,  observe  a  proper  preference  of  the  money 
arising  as  proceeds  frorn  the  sale,  and  make  a  correct  report  of 
everything;  on  pain  that  if  such  creditors  fail  to  come  forward, 
they  will  be  barred  from  making  any  claim. 

§  14.  Opposition  or  objection  against  the  execution  only  takes 
place  with  respect  to  third  parties,  and  not  with  respect  to  the 
debtor  himself,  who  is  not  received  in  opposition.  Instruct,  of 
the  court,  art.  177.  But  if  he  thinks  he  has  any  ground,  such  as 
that  the  execution  was  effected  wrongfully  and  irregularly,  or 
beyond,  or  contrary  to  what  the  sentence  specifies,  I.  4.  D.  de 
Appellat.  I.  5.  Cod.  Quorum  appellat.  non  recip.  I.  21.  Cod  de 
appellat.  8f  ibid.  DD.,  or  that  the  sentence  upon  which  execution 
is  taken  out  is  prescribed  and  the  like,  he  must  appeal  against  it 
and  conclude  "  for  cassation  of  the  proceedings  in  execution  and 
the  effect  thereof."  But  in  the  towns  and  in  the  country  he  will 
also  be  admitted  in  opposition,  and  his  grounds  of  opposition 
heard  on  the  first  following  courtday,  and  his  opposition  declared 
well  founded  or  rejected.  A  question  having  arisen  on  this 
point,  viz.  as  to  who  is  the  proper  judge,  in  case  of  opposition 
against  a  sentence,  which  is  executed  by  letters  requisitorial 
under  a  different  judge  from  the  one  who  originally  granted  the 
execution,  it  was  understood  that  if  the  opposition  is  only 
against  the  mode  of  execution  the  judge  who  allows  it  to  be 
carried  out  may  decide  thereon,  but  if  the  opposition  concerns 
the  merits  of  the  case,  the  matter  must  be  referred  to  the  judge 
who  gave  the  sentence,  per  text  I.  75.  de  judic.  ibi  Bus.  &  Costal. 
See  Anton.  Fabr.  ad  Cod.  lib.  7.  tit.  20.  defin.  1.  25.  29.  Rebuff. 
ad  Constit.  Reg.  tract,  de  Sentent.  Execiit.  art.  7.  gloss  12.  nwm. 

*  [See   Wolff  vs.   De   Villiers,   1.  A   writ  of  civil  imprisonment  wiU 

Menz.   24.     Ley  vs.   Echhardt,    lb.  also   be    granted    against    a    female 

312.      Langeveldt  vs.   Tyrholm,   lb.  debtor.       Malcolm     vs.     Campbell, 

314.    Nishet  &  Dickson  vs.  Richard-  Buch.  Rep.  1875.  p.  85. — Tk.J 
son,  lb.  474.    In  re  Heffley,  lb.  526. 
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29.     Andr.  Gail.  lib.  1.  abs.  113.  nwm.  8.     Argent,  ad  Consue- 
tud.  Brit.  art.  17.  nuTn.  2.  8f  seqq.    Sande,  lib.  1.  tit.  12.  deftn. 

§  15.  A  sentence  once  pronounced  is  not  prescribed  within 
thirty  years,  but  no  execution  may  be  taken  out  thereon,  to  wit, 
on  sentences  in  the  towns  and  villages  after  a  year,  of  the  court 
of  Holland  five  years,  and  of  the  Supreme  Court  after  the  lapse 
of  ten  years,  unless  a  fresh  execution  has  first  been  taken  out 
thereon.  See  Instruct,  art.  118.  Annpliat.  art.  30.  Instruct,  of 
the  Supreme  Court,  art.  263.  New  Papegay.  pag.  81.  Sf  82.  and 
Marant.  prax.  de  execut.  sentent.  num.  54. 

§  16.  Likewise  no  execution  can  take  place  upon  a  writ  (execu- 
torium)  of  the  Court,  which  has  become  superannuated  but  the 
same  must  each  year  be  renewed.  New  Papegay,  p.  405.  The 
sentence  having  become  superannuated  for  some  time,  the  person 
against  whom  it  was  pronounced,  in  order  that  he  may  not  always 
be  under  apprehension  that  execution  will  be  taken  out,  against 
which  he  might  have  some  defence,  may  summon  his  adversary 
to  have  the  matter  declared  desert  and  abandoned,  in  the  same 
manner  as  in  the  case  of  an  appeal  which  has  not  been  prose- 
cuted. See  Merul.  prax.  civ.  lib.  4.  tit.  3.  cap.  13.  New  Pape- 
gay. pag.  102-3. 

In  like  manner,  according  to  practice,  a  new  writ  of  execution 
must  be  applied  for  against  the  heirs  of  the  judgment  debtor, 
who  has  died  before  the  execution.  See  Andr.  Gail.  lib.  1. 
obs.  113.  num.  117.  Ant.  Fab.  lib.  4.  tit.  29.  defin.  10.  num.  8. 
Christ.,  ad  leg.  Mechlin,  tit.  1.  art.  30.  num.  10.  But  if  a 
woman  has  been  sentenced  to  pay  anything,  and  she  remarries 
before  execution,  the  writ  of  execution  will  be  granted  against 
her  husband,  without  the  necessity  of  summoning  her  husband 
to  see  a  new  execution  decreed;  which  was  so  laid  down  by  the 
Court  on  29  May,  1599. 

§  17.  Payment  and  compensation,  that  is  comparison  or  set  off 
of  debt,  may  also  be  relied  on  by  way  of  opposition  against  the 
execution  and  obtaining  satisfaction  of  the  judgment;  if  there 

(e)  Conf.    De    Haas    in   notis   ad  ing  must  make  good.     What  these 

Cens.  for.  d.  t.  pag.  153.      It  must  exceptions   are   may  be   seen    from 

further  be  observed  that  the  opposi-  Matth.    d.    dispwtat.    13.    num.    8. 

tion  to  the  execution  is  regarded  as  et  seq. 
an  exception,  which  the  party  oppos- 
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be  clear  proof  of  it.  I.  ult.  §  1.  Cod.  de  Compensat.  See  Joan 
Papon,  lib.  19.  tit.  8.  art.  12.  Ant.  Fab.  ad  Cod.  lib.  4.  tit.  23. 
de-fin.  4.  nuTn.  2.  New  Papegay.  pag.  406. 

§  18.  If  a  tbird  party  wisbes  to  maintain  tbat  tbe  property 
offered  for  sale  in  execution,  or  any  portion  tbereof ,  belongs  or  is 
mortgaged  to  bim,  or  tbat  be  ougbt  to  be  admitted  as  a 
co-creditor  of  tbe  judgment  debtor,  togetber  witb  bim  wbo  bas 
taken  out  execution,  be  must  give  timely  notice  tbereof,  or  else 
be  will  forfeit  bis  rigbt.  See  Instruct,  of  the  Court,  curt.  117. 
vers,  tnaar  indien  (/).  In  wbicb  case  a  proper  preference  and 
judicial  award  of  tbe  proceeds  of  tbe  property  will  be  made  out, 
and  tbe  same  paid  out  to  tbose  wbo  bave  tbe  better  and  prior 
rigbt,  or  among  tbose  baving  equal  rigbt  pro  rata.  Without  tbe 
party,  wbo  bas  first  obtained  judgment  and  taken  put  execution 
tbereon,  acquiring  any  greater  rigbt  tbereby  than  anotber,  so 
long  as  tbe  proceeds  of  tbe  execution  bave  not  been  judicially 
awarded  bim  and  a  proper  account  given  tbereof.  And  so  it 
was  beld  by  tbe  Supreme  Court  in  Holland,  27-.  Febr.  1652,  in 
tbe  case  of  Albert  Erasmus  Herman  contra  tbe  overseers  of  tbe 
large  drained  marsbes  in  Alsmeer.  Wberefore  it  is  customary, 
in  several  of  tbe  towns,  tbat  tbe  proceeds  of  execution,  botb  of 
immovable  and  movable  property,  are  not  banded  over  to  tbe 
execution  creditor,  but  deposited  witb  tbe  Registrar  and  a  proper 
account  kept  tbereof  where  tbe  creditor,  if  no  opposition  by  a 
tbird  party  is  offered,  may  receive  tbe  same.  See  Ordinances  of 
tbe  town  of  Leyden.  art.  197.  Costuym.  of  Utrecbt.  Rubric.  16. 
art.  1.  Tbis  is  also  tbe  opinion  of  Ant.  Fab.  ad  Cod.  lib.  7. 
tit.  20.  de  exec,  rei  jud.  defin.  5.  wbere  be  lays  it  down  tbat  a 
case  in  wbicb  sentence  bas  been  given  bas  no  preference  before 
others,  nor  can  the  property  executed  be  taken  by  the  execution 
creditor  or  be  considered  to  belong  to  him,  until  the  same  has 
first  been  so  declared  by  tbe  judge  after  tbe  execution  bas  been 
carried  out  (g).* 

(/)  Thus  at  Amsterdam  the  holder  on  this   subject,   12   July,   1781,   is 

of   a   mortgage  bond,    securing   the  worthy  of  notice.     "  That  whenever 

purchase  money  (kusting),  has  a  jus  any  fexecution   of   movable   or   im- 

retracius  within  six  weeks  after  exe-  movable    property,     situate    within 

cution.    See  Rooseboom  Heceuil  cap.  this  town  or  the  jurisdiction  thereof, 

35.  has  been  decreed,  and  the  estate  of 

(g)  The  Ordinance  of  my  lords  of  the  execution  debtor  devolves  upon 

the  Court  of  this  town  (Amsterdam)  the     chamber     of     desolate     estates 
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Where  a  person  after  prior  publication  declares  himself  in 
opposition,  he  will  be  received  in  opposition,  and  the  further 
notices  by  proclamation  at  the  Church  will  nevertheless  continue 
to  the  end,  and,  this  having  been  done,  a  certain  day  is  appointed 
for  him  (and  for  the  judgment  debtor  if  he  have  appealed  or  has 
otherwise  also  been  received  in  opposition),  or  if  the  proclama- 
tion mentions  a  particular  day  on  which  to  bring  forward  his 
grounds  of  opposition  against  the  proposed  sale  and  prior  pro- 
ceedings. The  parties  are  thereupon  heard  on  both  sides  and  the 
matter  disposed  of  summarily  by  the  Court.  Instruct,  of  the 
Court,  art.  187-9.  If  a  person  intends  to  make  no  objection  to 
the  sale  and  execution,  but  wishes  simply  to  put  forth  his  right 
as  a  co-creditor  against  the  proceeds  of  the  sale,  or  to  claim 
them  by  a  preferent  right,  he  consents  to  the  sale  subject  to  his 
right  of  preference  to  the  proceeds;  in  which  case  a  preference 


(whether  Sequestrators  have  first 
been  appointed  by  commissioners  of 
the  said  chamber  or  the  estate  has 
at  once  been  declared  insolvent),  be- 
fore the  said  movable  or  immovable 
property  has  actually  been  sold  by 
execution,  even  although  the  said 
property  by  virtue  of  the  letters  ob- 
tained has  been  taken  and  placed  in 
arrest  and  safe  custody  by  the  mes- 
senger either  when  pointed  out  by 
the  debtor  or  otherwise  has  been 
taken  in  arrest  and  security,  or  has 
already  been  attached  in  order  to  be 
sold  in  execution,  the  execution 
creditor  shall  not  in  such  case  be 
considered  to  have  obtained  any 
right  of  legal  hypothec  or  preference 
upon  the  said  property,  whether 
movable  or  immovable,  actions  er- 
credits,  except  only  for  the  costs  of 
execution,  which  shall  immediately 
be  paid  by  the  sequestrators  or 
curators,  and  after  which  payment 
the  execution  shall  remain  sus- 
pended and  possession  of  the  afore- 
said movable  property  shall  at  once 
be  taken  by  the  Sequestrators  or 
Curators." 

"  However,  if  the  execution  of  the 
aforementioned  movable  or  immov- 


able property,  actions  and  credits, 
shall  have  so  far  proceeded  that  the 
same  has  already  been  sold, 
although  the  messenger  has  as  yet 
received  nothing  in  respect  of  the 
movable  property  in  execution  or  in 
respect  of  the  immovable  property 
no  registration  has  taken  place  by 
the  secretary,  in  such  case  the  said 
property  or  the  proceeds  thereof 
shall  be  considered  (however,  with- 
out prejudice  of  other  and  more 
preferent  legal  or  conventional  mort- 
gages to  which  the  said  property  may 
be  subject)  to  have  been  separated 
from  the  mass  of  the  insolvent  or 
sequestrated  estate,  in  favour  of  the 
execution  creditor;  and  that  such 
creditor  either  on  payment  by  the 
messenger,  or  registration  by  the 
secretary,  for  his  debt  and  execu- 
tion costs  shall  first  be  satisfied  out 
of  the  said  property,  in  so  far  as  it 
will  go,  before  any  payment  shall  be 
made  to  the  sequestrators  or  cura- 
tors in  favour  of  the  bulk." 
[See  note  in  the  Appendix  on  this 
section  of  the  text. — TE?] 

*  [See  note  on  this  section  in  the 
Appendix. — Tb.  ] 
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of  the  proceeds  is  drawn  up,  the  manner  of  proceeding  in  which 
is  set  out  in  full  in  the  new  Papegay.  pag.  423.  et  seq. 

§  19.  If  the  messenger  refuses  to  recognise  the  person  who 
makes  opposition,  and  notwithstanding  wishes  to  proceed  with 
the  further  execution,  a  penal  interdict  or  injunction  will  be 
granted  against  his  so  doing,  and  on  the  appointed  day  the 
matter  is  disposed  of  summarily  and  the  opposition  declared  well 
founded  or  rejected.*  See  Merul.  prcux.  civ.  lib.  4.  tit.  95. 
cap.  4.  nuTn.  8.  9.  (h).     New  Papegay.  pag.  406. 

Finally  it  must  be  observed  that  the  said  notification  at  the 
Church,  whereby  all  persons  are  called  upon,  is  not  suiEcient  to 
bar  the  known  creditors  of  the  debtor  as  against  the  property 
taken  in  execution,  as  for  instance  those  who  hold  any  well- 
known  rents,  pledge  or  mortgage  against  the  property,  for  they  ^ 
must  be  specially  summoned,  arg.  I.  6.  Cod.  de  remiss,  pignor. 
junct.  I.  27.  §  7.  D.  de  fidei  coirds.  lihert.  8f  46.  D.  de  re  judicat. 
as  has  been  more  fully  mentioned  ante,  Bk.  IV.  ch.  18.  §  5.  and 
such  has  also  for  better  security  been  enacted  by  the  new  Ordin- 
ances of  Leyden.  art.  117. 

§  20.  If  the  sentence  comprises  any  act,  the  doing  of  which 
has  been  enjoined  the  losing  party,  as  for  instance  to  furnish  an 
account  or  do  something  else  within  his  power,  he  is  likewise 
called  upon  by  soTriTnationf  to  comply  with  the  sentence  within 

*  [Cf.    Van    der    Linden.     Jud.  who    wishes    to    allege   payment   or 

Pract.  hk.  3.  ch.  6.  §  21. — Tb.]  something  else,   may  also  apply  to^ 

(h)  See    especially    the    note    to  the    Court    for    a    penpal    interdict. 

Merula    Man.    van   proced.    ih.    4.  (mandament     poenaal)     whereupon 

tit.  95.  cap.  5.  n.  24.  pag.  m.  757.  generally,    before    disposing   of   the- 

from  which  it  appears  that  the  doc-  matter,   an  appearance  before  com- 

trine  of  our  Author  in  the  text  must  missioners  is  directed  with  the  view 

be    understood    with    a    limitation,  of  coming  to  a  settlement  with  or- 

that    no     penal    interdict     applies  without  staying  of  execution  (in  the- 

against  the  first  sale  of  immovable  meantime)     according     to     circum- 

property  held  with  the  burning  wax  stances.      In  case  of  opposition  of 

candle,  because  no  one  is  thereby  dis-  execution  before  inferior  judges  an 

possessed,  nor  is  the  execution  final,  appointment  of  audiatur  is  applied 

for  the  error  in  the  Papegay,  edit.  for. 

1682.   has  been  pointed  out  in  the  +  [Sommatie  =  a     first     demand 

above-mentioned    note    p.    m.    764.  made   by    the   messenger    upon    the 

n.  35.    According  to  the  Man.  of  pro-  judgment  debtor  to  satisfy  or  comply 

ced.  voor  den  Hove  p.  m.  411.   §  6.  with  the  judgment.    Boey.  Woorderi- 

a   person,    against   whom   execution  tallc.    sub   voce.     See   also   Van   der 

has     been     taken     out     without     a  Linden.   Jud.   Pract.    hk.   3.    ch.   6. 

judicial   sentence    (paratelyk) ,    and  §  6.  ff. — Tb.] 
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twenty-four  hours,  and  the  same  having'  been  renewed  by  renova- 
tion for  a  second  period  of  twenty-four  hours,  he  will  personally 
be  placed  under  arrest  in  some  inn  where  he  has  to  be  present 
(the  expenses  having  been  previously  arranged  and  security 
given  for  the  same)  or  otherwise  default  will  be  granted  against 
him  together  with  a  second  arrest,  and  he  will  then  he  brought 
to  the  nearest  town  or  the  Court  under  arrest.  See  the  Ordonn. 
Of  't  stuk  van  de  Justitie  in  the  towns,  art.  31.  Ampliation  of 
the  Instruction,  art.  14.  If  he  remains  in  arrest  and  does  not 
within  fourteen  days  produce  proof  of  his  performance  and  devoir 
that  he  is  desirous  of  complying  with,  the  sentence,  or  makes 
no  application  to  be  heard  as  to  the  validity  or  invalidity  of  the 
arrest,  which  he  is  at  liberty  to  do  if  he  pleases,  imprisonment 
and  apprehension  of  his  person  will  be  asked  against  him,  and 
granted  after  investigation  of  the  circumstances.  See  Amplia- 
tion of  the  Instruct,  art  15.  Ordonn.  op  't  stuk  van  de  Justitie 
in  de  steden  en  ten  platten  lande,  art.  31.  in  fin.  If  he  remains 
in  prison  for  a  month  and  still  does  not  comply  with  the 
sentence,  the  plaintiff  may  request  that  the  act  or  matter 
mentioned  in  the  sentence,  after  a  previous  declaration  and 
valuation  of  the  damage  and  loss  suffered  thereby,  be  estimated 
at  a  money  value,  against  which  valuation  time  will  be  given 
the  defendant  in  order  to  reduce  and  object  to  the  same  if  he 
be  so  disposed,  or  otherwise  he  will  be  debarred  from  so  doing. 
After  which  the  estimate  is  fixed  and  satisfied  by  execution 
against  his  property  in  manner  as  already  described,  he 
remaining  the  while  in  prison  until  the  same  has  been  fully 
satisfied.  See  the  Arnpliation  of  the  Instruct,  of  the  Court, 
art.  15.  16.  Ordon.  op  't  stuk  van  de  Justitie,  art.  32.  and 
further  as  to  the  manner  of  arrest  and  what  appertains  thereto, 
new  Papegay,  pag.  430.  et  seq.  [i).* 

§  21.  If  the  sentence  be  illiquid  and  does  not  mention  any 

(i)  See  the  said  Man.  van  proced.  See  on   this  subject   Neostad.    Our. 

in  the  Court  of  Holland,  p.  443-6.  Supr.  Beds.  50.  Groeneweg.  ad  Dig. 

*  [Where   the    Court    orders   the  4.  9.  13.  Voet.  42.  1.  35  &  36.  and 

doing  of  some  act,   a  praestatio  ad  42.  3.  5.  in  fine.  Van  der  Keessel. 

factum,  such  a  decree  will  be  enforce-  Th.    512  :     cf.    Van    der    Linden's 

able,  as  the  Author  tells  us  in  this  Pothier  on  Obligations,  §  157.  note, 

section,  by  arrest  and  imprisonment,  and  see  note  in  Appendix. — Te.] 
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specific  sum  or  thing  (h),  but  only  something  which  must  yet  be 
ascertained  and  estimated;  as  where  anyone  has  been  condemned 
to  restore  the  fruits,  compensation  of  loss  and  interest,  and  the 
like,  the  said  sentence  can  likewise  not  be  carried  into  execution, 
but  the  judgment  debtor  must  first  be  called  to  come  to  a 
liquidation  thereof  and  have  the  same  estimated,  which  has  also 
been  referred  to  ante,  Chap.  XII.  §  8. 

For  which  purpose  commissioners  are  applied  for  from  the 
Court,  before  whom  a  short  statement  and  pleading  are  made 
concerning  the  said  valuation,  and  a  declaration  and  decision 
pronounced  thereon,  after  which  execution  is  taken  out  in 
manner  as  aforesaid.  And  in  order  that  the  parties  should  not 
delay  each  other  too  much  therein,  the  commissioners  are  often 
•desired  in  the  sentence  and  the  parties  ordered  to  proceed  on  a 
certain  day  to  a  liquidation  of  the  said  sentence  (Z). 


(k)  It  need  not  happen  nor  is  it 
possible  that  a  party  can  in  every 
instance  be  condemned  to  a  specific 
sum  or  thing,  for  there  may  be  a 
condemnation  to  suffer  and  allow,  as 
-well  as  to  furnish  or  do  a  precise 
act ;  when  the  party  condemned  to 
•suffer  and  allow  may  and  sometimes 
must  be  compelled  by  means  of 
arrest.  Whenever  a  question  arises 
■concerning  the  validity  or  invalidity 
of  the  arrest  or  interpretation  of  the 
sentence,  and  the  parties  verbally 
■state  their  respective  views,  &c.,  if 
the  party  arrested  be  condemned,  it 
is  called  a  decreed  arrest,  and  appli- 
cation is  made  for  a  valuation  of  the 
factum,  an  estimate  being  at  the 
same  time  put  in,  to  which  objection 
may  be  made,  vid.  Bort.  1.  observ. 
I.  1.  tit.  de  expensis  et  interesse. 
The  Ordinance  of  the  Court  in  this 
town  (Amsterdam)  d.  c.  art.  16. 
directs  that  a  proper  copy  shall  be 
handed  to  the  party  apprehended, 
and  the  time  of  fourteen  days 
allowed  him  within  which  to  dispute 
the  declaration  of  the  judgment 
creditor,  the  condemned  party  con- 
tinuing in  custody  until  the  execu- 
tion has  been  carried  out  and  the 


creditor  satisfied.  But  if  from  the 
nature  of  the  case  no  pecuniary 
estimation  can  take  place,  some 
think  that  like  as  in  actione  reali 
an  authorization  de  facto  must  be 
granted  on  one  of  the  messengers 
in  order  thereby  to  carry  out  execu- 
tion [as  to  Authorization  de  facto 
see  van  der  Linden,  Henry's  Edn., 
p.  442,  and  Jud.  Pract.  hk.  2.  ch.  19. 
§  3.-TE.] 

(I)  From  which,  according  to  cir- 
cumstances, there  may  be  reaudition 
or  appeal.  It  is,  moreover,  evident 
that  no  further  execution  is  stayed 
through  revision,  unless  the  same 
would  be  irreparable ;  concerning 
which  the  excellently  worked  out 
Deductions  and  Memorials  in  the 
case  of  N.  Muilman,  C.S.L.  contra 
H.  van  Seppenwolde,  handed  in  by 
both  sides  on  revision  to  the  Supreme 
Court  and  the  adjunct  revisers,  are 
most  worthy  of  perusal  and  do  great 
credit  to  the  framers  thereof.  The 
reader  may  further  consult  together 
with  the  Observ.  cited  in  the  pre- 
vious note,  P.  Bort  I.  1.  tit.  18. 
Junct.  Barbos  I.  5.  c.  34.  and  Titius 
I.  P.  p.  1080  et  seq. 
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CHAPTEE  XXVII. 


OF  THE  PROCEDURE  IN  CRIMINAL  CASES. 


Sect. 

1.  Who  may  and  must  adjudicate 

in  criminal  cases. 

2.  Who  must  lay  the  information. 

3.  Whether  and  when  both  civil 

and      criminal      proceedings 
may  be  had  in  the  same  case. 

4.  Of  the  jurisdiction  of  the  fiscal. 

5.  Of  other  officers. 

6.  Their     duty     in     commencing 

criminal  proceedings. 

7.  How   to   proceed   in   criminal 

cases — ordinarily  and  extra- 
ordinarily. 

8.  Of  the  duty  of  the  officer  in 

criminal  cases. 

9.  How   where   the   accused  does 

not  appear. 

10.  How  where  he  appears  and  is 

present. 

11.  Of    the    requisites    of    extra- 

ordinary process. 


Sect. 

12.  When    to    proceed    omdinavily! 

and  when  extraordinarily^ 
and  see  §§  16-18. 

13.  In  what  cases. 

14.  When  and  in  what  cases  the' 

process  against  the  accused  is. 
ordinary. 

15.  Of  confession  and  when  it  is; 

necessary. 

16.  Vid.   §  12. 

17.  Whether     and    when     appeal 

takes  place  in  criminal  cases, 
and  §  19. 

18.  Vid.  §  12. 

19.  Vid.  §  17. 

20.  Of  the  abuse  in  the  Court  of 

the  University  of  Leyden  in 
refusing  copies  and  commu- 
nicating documents. 


§  1.  The  cognizance  of  criminal  and  punishable  cases,  as  we- 
have  elsewhere  obseryed,  belongs  at  the  present  day  not  only  to- 
the  Superior  Judges,  as  in  Friesland  to  the  Court  alone,  but  also- 
to  the  subordinate  and  inferior  judges,  each  within  his  jurisdic- 
tion. DD.  ad  I.  1.  D.  de  officio  ejus  cui.  So  that  all  magistrates 
and  authorities  in  the  towns  and  villages  have  (besides  jurisdic- 
tion in  ordinary  cases)  also  cognizance  of  criminal  cases,  except 
in  a  few  villages,  where  the  magistrates  (schepenen)  only  have  a 
simple  jurisdiction,  and  the  criminal  cases  are  disposed  of  by  the 
well-born  men  under  whom  these  villages  come.  Gudelin.  de 
jure  Noviss.  lib.  4.  cap.  2.  8f  lib.  5.  cap.  13.  in  fin.  Arnold 
Vinn.  de  jurisdict.  cap.  1.  num.  8. 

The  complaint  and  prosecution  of  offences  were,  under  the 
written  laws,  made  by  the  particular  parties  themselves,  and 
every  one,  who  was  willing,  was  allowed  to  prosecute  under  the- 
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condition  tliat  if  the  accusation  proved  false  lie  was  to  receive 
such  punishment  as  he  intended  to  cause  by  the  false  accusation. 
I.  1.  de  accuss.  8f  tot.  tit.  Cod.  de  his  qui  accus.  poss.  But  in 
order  to  prevent  all  uncertainty,  revenge,  danger,  and  confu- 
sion, to  which  this  gave  rise  among  the  people  and  in  good 
government,  the  matter  was  from  time  to  time  left  to  the  rulers 
of  the  country,  who  would  provide  for  the  punishment  of  crime 
not  from  any  hatred  or  malice,  but  according  to  the  justice  of 
the  laws  (a). 

§  2.  So  that  now  the  right  to  punish  and  fine  for  crime  belongs 
to  the  country,*  and  on  its  behalf  the  same  is  lawfully  carried 
out  and  prosecuted  by  the  Fiscal  or  Attorney  General,  and  all 
officers,  schouten,  and  baljuwen  of  the  towns  and  villages.  Save 
only  that  the  injured  party  may  claim  and  legally  demand 
reparation  and  compensation  for  loss,  injury,  or  damage  sus- 
tained. See  Grot.  Introd.  bh.  3.  ch.  32.  §  7.  and  ch.  33.  §  2. 
4  3.  Costuym.  of  Antwerp,  tit.  13.  art.  4.  Christ,  vol.  4.  decis. 
194.  num.  4.  Gudelin.  de  Jur.  Noviss.  lib.  5.  cap.  14.  vers, 
quod  dixi  Zypae.  notit.  Jur.  Belg.  de  his  qui  accus.  poss.  Anthon. 
Matth.  de  criminib.  lib.  48.  tit.  2.  cap.  2.  nuTn.  1.  2.  Rebuff. 
/id  constit.  reg.  in  proem,  gloss.  5.  numer.  92.  ^  105. 

§  3.  According  to  which  distinction  we  must  decide  whether, 
:and  when  in  one  and  the  same  case,  proceedings  are  to  be  taken 
criminally  or  civilly.  Criminally  with  respect  to  the  Fiscal  or 
Officer  and  civilly  with  respect  to  the  individual  for  compensa- 
tion of  damage  suffered. t  Clar.  §  jln.  qu,aest.  1.  nuTner.  1. 
Terrar.  in  sua  praxi  tit.  64.  gloss  1.  num.  4.  Bonacoss.  in 
.syntag.  coTnm.  opinion,  lib.  8.  tit.  30.  de  poen.  num.  18.  See 
Mart.  Digest.  Noviss.  torn,.  1.  tit.  Index  ad  quern  cap.  1.  Carp- 
zov.  dejin.  forens.  part.  4.  constit.  42.  defin.  2.  nuTn.  6.  7.  8.  9. 
^  defin.  3.  nurm.  6. 

§  4.  The  Attorney  General,  who  prosecutes  before  the  Court 
■of  Holland,  has  the  right  (to  prosecute)  all  criminal  cases  and 
forfeitures  which  have  become  prescribed  and  have  been  left 
unpunished  by  other  judges.    Instruct,  of  the  Court,  art.  8;  and 

(a)  Conf.   Bort.   tract,   van  crim.  whole  community.] 

Zaaken.  tit.  4.  t  [A  delict  may  give  rise  to  a  two- 

*  [I.e.  the  States  of  the  country  fold  action,  criminalUer  et  civiliter. 

•or  Supreme  Rulers  prosecuting  as  it  Bort.  did.  tract,  tit.  1.  n.  21. — Te.] 
"were  by  compact  on  behalf  of  the 
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as  tlie  Doctors  consider  by  prevention  and  anticipation.* 
Further  he  has  the  right  of  precedence  before  all  other  officers 
in  arresting  and  detaining  any  one  whom  he  detects  in  the  act 
and  finds  to  have  offended.     Itistruct.   art.   19. 

§  5.  Further  and  otherwise  the  accusation  may  be  made  and 
prosecuted  at  law  by  the  officer,  schout,  or  baljuw  within  whose 
jurisdiction  the  offender  is  found,  unless  at  the  place  where  the 
act  was  committed  or  the  offender  resides,  preceding  informa- 
tion, that  is  preceding  examination  of  witnesses  has  been  held, 
and  preventionf  taken  place,  whereby,  through  calling  in  and 
summoning,  the  case  has  been  made  pending;  in  which  event 
the  offender  must  be  sent  over  and  delivered  into  the  hands  of  the 
officer  who  has  held  the  preceding  information  and  made  pre- 
vention. Damhoud.  pram.  crim.  cap.  33.  num.  5.  Sande.  lih.  1. 
tit.  1.  defin.  ult.  Clarus.  §  fin.  quaest.  38.  num.  20.  21. 
Wesemb.  parat.  de  accus.  num.  8.  Rebuff,  de  constit.  reg.  in 
proem,,  gloss.  5.  num.  53.  Gfiil.  de  pace  puhl.  cap.  16.  nujner. 
30.  Vinn.  in  add.  ad  Pecc.  in  I.  7.  ne  quid  in  fin.  D.  de  incend. 
ruin.  Sf  naufr. 

§  6.  Before  the  officer  or  baljuw  undertakes  any  criminal 
case,  or  interferes  with  the  liberty  of  any  one,  he  must  first  con- 
sult and  take  the  advice  of  the  magistrate,  just  as  the  Attorney 
General  may  not  take  any  information  without  the  advice  and 
approval  of  the  court  or  the  members  of  the  chamber  of  accounts. 
Instruct,  art.  1.  junct.  I.  ult.  Cod.  de  exhib.  Sf  transTnitt.  reis. 
except  in  cases  of  apprehension  in  the  act,  and  where  the  act  was 
committed  in  his  presence,  d.  art.  19.  Likewise  against  vaga- 
bonds and  vagrants,  or  cases  where  there  would  be  danger  in 
delay  and  the  act  is  found  to  be  serious  and  notorious;  in  which 
event  it  will  suffice  if  the  officer  within  twenty-four  hours  after 
the  apprehension  and  detention  notifies  the  same  to  the  judges. 
Instruct,  of  the  Court,  art.  19.  Ordinance  in  criTrdnal  matters  of 
King  Philip.  5.  July,  1570.  art.  50.  and  man.  of  proced.  in 
criminal  cases  ibid.  art.  2. 

*  [Cf.  ante,  ch.  1.  §  1. — Te.J  of  the  place  where  the  ofience  was 

+  [Prevention,     i.e.     prior     cog-  committed.        Boey.      Woordentolk. 

nizance  of  the  matter  by  a  Judge  or  Vromans  de  foro  compt.  hh.  1.  eh. 

Court  having   concurrent   or   equal  3.  §  11.  n.  26 ;  and  as  to  prevention 

jurisdiction  or  right  with  the  or  din-  generally,  see  Bort.  tract,  v.  Crim- 

ary  daily  Judge  of  the  accused,  or  ineele  Saecken.  tit.  2. — Te.] 
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§  7.  And  it  must  further  be  observed  tbat  this  Ordinance  con- 
cerning the  mode  of  proceeding  in  criminal  cases,  introduced  as 
a  perpetual  edict  and  always  continuing  law  in  protection  of 
the  community  after  full  knowledge  of  circumstances,  ought 
still  to  serve  as  an  instruction,  and  be  necessarily  observed  on 
those  points  and  articles,  which  have  not  been  expressly  repealed 
by  the  States  or  altered  by  a  contrary  practice;  inasmuch  as 
there  exist  as  many  reasons  for  its  observance  in  criminal  cases, 
as  there  exist  for  the  observance  of  the  Instruction  of  the  Court 
of  Holland  in  civil  cases,  framed  by  the  Emperor  Charles.  20. 
August.  1531.  thirty-nine  years  previously. 

Legal  proceedings  are  taken  against  an  offender  in  a  twofold 
manner.  1.  By  bodily  apprehension  and  imprisonment.  2.  By 
summons  to  appear  personally  before  the  judge. 

If  it  be  doubtful  whether  and  by  whom  the  act  has  been  com- 
mitted and  there  is  no  proof  of  it  or  it  is  denied ;  or  if  the  nature 
of  the  act  is  uncertain,  as  for  instance  whether  death  has  been 
caused  in  self  defence  or  not,  so  that  torture  and  the  rack  can 
not  be  employed,  or  the  smallness  of  the  offence  does  not  incur 
corporal  punishment,  the  case  must  be  proceeded  with  by 
summons  and  in  the  ordinary  way.  Damhoud.  prax.  criTn. 
cap.  3.  nuTn.  3.  and  the  accused  is  thereupon  received  in  ordinary 
process,  and  in  such  event  copies  must  be  served  upon  him  and 
inspection  of  documents,  &c.,  allowed,  against  which  he  makes 
his  defence  as  in  an  ordinary  suit  (b). 

But  if  the  name  of  the  act  alone  imports  corporal  punishment, 
so  that,  the  act  being  admitted,  the  punishment  is  clear  from  the 
laws,  and  that  the  offence  is  well  known  or  has  been  proved  by 
a  preliminary  investigation,  proceedings  are  had  extraordinarily 
and  summarily  by  actual  arrest  and  imprisonment,  and  there- 
upon the  offender  is  heard,  and  justice  demanded  on  his  con- 
fession.    I.  2.  Cod.  quorum  appel.  non.  recip. 

§  8.  If  there  be  any  doubt  about  corporal  punishment,  or  if 
otherwise  the  person  be  suspect,  the  officer  must,  with  advice 
and  knowledge  of  the  magistrate,  as  soon  as  possible  arrest  the 
offender  or  wrongdoer  and  secure  him  if  he  is  to  be  found.  I.  1. 
D.  de  custod.  8f  exhih.  rear.  Henoch,  de  arbitr.  Jud.  caes.  305. 
num.  1.     Gomes,  var.  resolut.  torn.  3.  ca/p.  9.  num.  6. 

(b)  Add  "RoTi.  d.  tr.  tit.  9.  num.  25.  et  seq. 
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§  9.  If  he  is  not  to  be  found,*  lie  is  summoned  by  means  of 
placards  and  the  ringing  of  a  bell  to  appear  and  answer  by  a 
certain  day,  sub  foena  confessi  Sf  convicti,  that  is  that  on  non- 
appearance he  will  be  considered  as  guilty;  whereupon,  if  the 
offender  allows  the  four  consecutive  defaults  to  pass  by,  he  will 
be  considered  as  guilty.  And,  after  inspection  of  the  informa- 
tion and  evidence  had,  he  will  be  banished,  and  his  property 
confiscated  or  otherwise  disposed  of  according  to  circumstances. 
Instruct,  of  the  Court  of  Holland,  art.  120.  See  Damhoud.  'prax. 
crim.  cap.  28.  num.  5.  6.  Anth.  Math,  de  criminib.  lib.  48. 
tit.  20.  cap.  2.  num.  23.  Gudelin.  de  jure  noviss.  lib.  5.  cap.  14. 
vers.  pen.  Zypae.  notit.  ~Jur.  Belg.  tit.  de  dolo  8f  contumac. 
Clar.  §  fin.  quaest.  44.  n-wm.  3.  4.  Gomes,  ad.  I.  76.  Tauri. 
nuTn.  1.  as  has  several  times  been  held  by  the  Court,  and  lastly 
on  31.  July.  1640.  and  on  7.  Feb.  1648.  However,  he  will  still 
be  allowed,  within  a  year,  to  purge  himself  beneficio  restitutionis 
in  integruTn,  and  upon  admission  to  vindicate  himself  properly. 
arg.  I.  4.  D.  de  requirend.  reis.  Christin.  vol.  4.  decis.  203.  § 
fin.  quaest.  94.  num.  12.  But  such  restitution  will  not  so  well 
come  before  the  same  judge,  and  it  would  be  better  to  apply  to  a 
higher  judge  by  provocation  under  benefit  of  relief.  If  the 
accused  is  concealing  himself  elsewhere  yet  believes  that  there 
are  no  proofs  against  him,  and  is  on  the  contrary  prepared  to 
prove  his  innocence  by  witnesses,  for  which  he  requires  time,  or 
has  some  other  reason  or  excuse  for  his  non-appearance,  he  may 
on  the  appointed  day  show  cause  of  excuse  for  his  absence,  and 
ask  for  an  extension  of  time,  in  order  that  he  may  appear  later 
to  defend  himself.  See  Rebuff,  ad  constit.  reg.  de  excusat.  S) 
exoner.  dbs.  torn.  3.  tract.  8.  Henoch,  de  arbitr.  jud.  lib.  1. 
arb.  79.  ^  seq.  (c). 

*  [Should    it    happen    that    the  (c)  Hereby   the  objection,    which 

offender  dies  before  the  commence-  is    sometimes    urged    against    our 

ment    of    the     judicial    accusation  .criminal  procedure,  is  removed  and 

against  him,   the  public  prosecutor  opportunity  afforded  to  absent  per- 

has  no  action  against  the  property  sons  of  establishing  their  innocence, 

left  by  him,   except  in  the  case  of  and  the  statement  in  Bort.  pag.  m. 

Crimen  laesae  majestatis.     Barels.  49.  also  illustrates  this.     "  On  the 

Crim.    Advys.    No.    58.     But  now,  10   October   1583   a   certain   person 

even  in  the  latter  case,  there  is  no  appeared    to    purge    himself,    who, 

longer     any     such     remedy.       See  having  wounded  another,  who  died 

Decker's  note  c  to  ch.   29.   infra. —  seven  months  after,  was  opposed  in 

Te.]  purgation    by    the    friends    of    the 

R.D.L. II.  35 
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[If  anyone  is  accused  of  having  committed  a  crime  in  his 
office,  he  must,  pending  the  inquiry,  be  suspended  from  the 
exercise  of  his  office;  which  suspension  does  not  bring  about 
infamy.    Neerl.  Advysb.  1.  3. J 

§  10.  If  the  accused  appears,  or  is  otherwise  in  safe  keeping, 
the  officer  may  ordinarily  and  communicative  put  him  upon  his 
trial,  that  is  with  delivery  of  proofs,  or  extraordinarily,  by  sum- 
mary process  upon  his  own  confession,  legally  taken  down  by  the 
officer  in  the  presence  of  two  magistrates  upon  oral  examination. 
auth.  apud.  eloquentissimum.  Cod.  de  fide  instrument.  Novell. 
90.  cap.  5.  Gail.  lih.  1.  observ.  96.  nu7n.  10.  Junct.  I.  8.  9.  D. 
de  quaest.  Also  by  means  of  torture  and  the  rack  in  very  serious 
cases,  whenever  the  accused  will  not  conscientiously  confess  the 
truth.  I.  15.  §  1.  I.  18.  §  2.  I.  ult.  D.  de  quaest.  and  thereupon, 
without  any  further  delay  of  proceedings,  justice  is  done;  except 
where  the  offender  has  upon  his  request  and  upon  grounds  stated 
been  admitted  in  ordinary  process,  in  which  case  his  defence  and 
excuse  against  the  accusation  by  the  officer  proceed  in  the  ordi- 
nary course,  and  a  copy  and  inspection  of  documents  and  proofs 
are  allowed  him.  A  course  which  the  judge  (unless  the  serious- 
ness and  nature  of  the  case  otherwise  require)  ought  to  be  easily 
persuaded  to  adopt,  for  the  law  favours  the  defence  of  innocence. 
See  Hypolyt  de  Marsyl.  ad  I.  1.  §  si  quis  vitro  D.  de  quaest.  and 
everyone  must  be  allowed  to  prove  the  innocence  of  an  accused, 
even  although  it  be  in  his  absence  and  without  his  knowledge. 
Idem.  Hypolyt.  pract.  crim,.  %  opportune,  num.  16.  17.  So  that 
the  judge  himself  ought  to  inquire  into  (navorschen)  his  inno- 
cence, even  although  it  has  not  been  asserted  by  anyone.  See 
Boer,  decis.  65.  num.  1. 

§  11.  But  in  order  that  the  officer  should  not  under  cover  of 
extraordinary  process  harass  people  with  any  imprisonment  or 
under  improper  annoyance,  the  Ordinance  in  .the  matter  of  pro- 
ceeding in  criminal  cases  of  the  year  1570,  art.  2.  4.  ^  seq.  has 
prescribed  three  essential  requisites. 

1st.  That  the  offender^must  be  detected  in  flagrante  delicto.- 

2nd.  Or,  if  the  offender  has  not  been  detected  in  flagrante 

deceased.    The  Attorney  General  had  friends  maintained  the  contrary,  he 

a  day  appointed,  but  as  the  appli-  was  allowed  under  bail  to  appear  by 

cant   proved  by   surgeons   that  the  Attorney."   (te  mogen  occuperen  by 

wound  was  not  mortal,  although  the  Frohur eur.) 


Ch.  XXVII.]      PROCEDURE  IN  CRIMINAL  CASES.  547 

delicto,  that  the  judge,  after  previous  inquiry  and  examination 
of  the  proofs,  has  directed  and,  consented  to  'provision  of  prise  de 
corps  or  arrest  of  his  person;  or  to  adjournement  personeel,  that 
is  to  appear  in  person. 

3rd.  Or  by  accusation  and  complaint  made  (d)  according  to 
the  disposition  of  the  written  laws,  and  at  the  discretion  of  the 
judge,  &c.,  that  is  according  to  the  ordinary  course  of  legal  pro- 
ceedings, unless  they  be  vagabonds  and  vagrants  under  good 
suspicion  of  flight,  where  the  ofEence  is  very  serious  and  heinous 
and  the  case  is  found  by  the  officer  to  be  quite  clear.  In  which 
event  the  officer  must,  within  twenty-four  hours  after  the  arrest 
and  imprisonment,  give  notice  thereof  to  the  judges  and  also  of 
the  cause  thereof  and  what  he  thinks  of  the  case,  so  that  the 
judge  may  decide  whether  the  apprehension  is  lawful  or  not. 
So,  in  the  towns,  previous  notice  and  communication  are  made 
thereof  to  the  magistrate,  with  distinction  of  the  circumstances 
of  the  crime  and  the  quality  of  the  person ;  and  the  magistrate  in 
granting  apprehension  or  personal  summons  is  not  considered  to 
do  so  further  than  at  the  risk  of  the  officer. 

Which  to  some  extent  agrees  with  the  provision  concerning 
the  Attorney  Greneral  or  Fiscal  in  art.  19.  of  the  Instruct,  of  the 
Court,  to  wit,  "  That  the  Attorney  General  shall  not  take  any 
cases  for  officers  or  others,  unless  upon  good  cause;  and  by 
Ordinance  of  the  Court  so  far  as  it  concerns  Justice,  or  of  our 
chamber  of  accounts  so  far  as  concerns  our  domains  or  revenue; 
and  shall  not  sue  anyone  except  upon  preceding  information 
against  him  whom  he  wishes  to  prosecute  at  law;  and  our 
Attorney  General  shall  in  future  take  no  preceding  information 
except  by  direction  of  the  Court,  or  in  cases  which  happen  by 
accident  in  a  place  where  he  was  present  when  the  delict  hap- 
pened." 

And  it  is  likewise  clear  that,  in  law,  incarceration  and  deten- 
tion have  no  place,  except  with  reference  to  crimes  which  are 
evident,  and  of  which  proper  evidence  has  first  been  taken.  Gloss 
&  DD.  ad  I.  si  quis  alicui  3.  Cod.  ad  leg.  Jul.  Majestat  (e). 

(d)  This  is  very  properly  in  dis-  Germans,  without  giving  all  kinds 
use,  vid.  Zurck  tit.  officieren,  §  20.  of  persons  the  liberty  of  appearing 
n.  4.  gevangenis.  §  2.  as  accusers,   and  expose  an  accused 

(e)  This  mode  of  proceeding  was  to  the  ridicule  and  angry  passions  of 
from    early    times    peculiar   to    the  the   mob,    a   preference    for   which, 
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Within  tlie  town  of  Amsterdam,  where  the  chief  oiEcer  is 
appointed  by  the  magistrate,  the  schout,  and  also  his  deputy 
upon  his  order  and  direction,  may  at  all  times  and  in  all  places 
apprehend  and  imprison  all  persons,  whether  strangers  or  resi- 
dents, against  whom  there  is  considerable  suspicion,  and  search 
all  houses  and  places  both  in  civil  and  criminal  matters,  without 
any  special  order  from  the  Burgomaster  and  schepenen. 

But  he  may  not  imprison,  apprehend,  vex,  or  molest  any 
citizen  in  his  person  or  property,  if  he  can  give  suiEcient  security, 
at  the  discretion  of  the  magistrates  (schepenen),  that  he  will 
abide  by  whatever  the  officer  may  demand  against  him;  that 
is  as  regards  all  offences,  which  a  citizen  of  Amsterdam  may 
have  committed,  except  murder,  arson,  rape,  armed  opposition 
to  the  Government,  or  where  a  citizen  has  misbehaved  within 
the  navigable  canals  of  Reygerbroek,  at  Over  Amstel  and  Oude 
Konynen  in  Gooiland,  and  this  by  virtue  of  a  certain  privilege  of 
Duke  Albert  granted  on  the  Sunday  after  St.  George's  day,  1387. 
And  should  it  happen  that  a  citizen  of  Amsterdam  is  arrested 
and  imprisoned  for  any  other  delict,  not  included  in  the  above 
exceptions,  the  sheriff  will  notwithstanding  have  to  release  him, 
if  any  person,  being  well  known  and  sufficient,  is  willing  to 
stand  bail  for  him. 

But,  if  this  does  not  happen  and  the  citizen  has  de  facto  been 
imprisoned,  he  may  on  the  day  of  appearance  make  objection 
and  state  that  he  is  unprepared  to  answer  the  charge,  until  bj- 

however    injurious,    has    been    ex-  mitterent.  2.  Ut  omnem  calumniam 

pressed  by  some  of  our  contempo-  justis    poemis    coercerent."     Secret 

raries,   although  the  celebrated  Dr.  accusations  I  quite  as  much  abhor 

Dodd,      an     Englishman,     in     his  and  our  Government  wisely  follows 

Meditations    in    prison,    especially  a    middle    course    and    the    simple 

pag.    42-44,   59   &  82,   truly  points  dictates  of  sound  reason,    vid.   our 

out  that  this  is  only  calculated  to  Author's  notes  to  the  Costumen  of 

benefit  malicious  criminals  and  arch  Mhineland     &     crim.     ordon.     art. 

knaves  (gauwdieven)  above  unfortu-  2.    3.    4.      Matthaeus.    ohserv.    rer. 

nate     offenders:      "  Ne     vero     (ait  judicatar.   obs.   61.    &  Baabos.    loc. 

Heinecc.  elem.  Jur.  germ.  v.  2.  p.  m.  comm.  I.  1.  cap.  25.     He,  moreover, 

655.)    in   calumniam   evaderet   pro-  who  falsely  accuses  another  out  of 

miscua   accusandi   licentia,    Tiomin-  malice    and    hatred,    or    has    been 

esque  pravi  innocentissimos  quosque  bribed  to  do  so,  is,  according  to  the 

temere  adlatrarent:   duo  praecipwe  Statute  of   Zeeland,    c.   1.   art.   11. 

observahant  veteres  Germani:  1.  Ut  branded  in  the  cheek  with  a  glowing 

non  nisi  homines  iniegrae  famae  et  iron,  and  must  also  make  compensa- 

minus  suspecti  ad  accusandum  ad-  tion  to  the  accused. 


Ch.  XXVII.]      PROCEDURE  IN  CRIMINAL  CASES.  549 

virtue  of  the  aforesaid  privilege  lie  has  been  released  under 
security  of  at  all  times  appearing  again  in  law,  which  exception 
and  objection  will  in  such  case  be  allowed,  and  the  defendant 
released  on  bail  for  such  amount  as  according  to  circumstances 
the  magistrates  may  fix.  See  further  hereon  a  certain  Recueil 
of  Statutes  Customs  and  Manner  of  procedure  within  Amster- 
dam by  Gerard  Eoseboom  anno  1644.  p.  46.  ^  seq. 

And  it  is  observed  as  a  Rule  that,  if  proceedings  are  taken  by 
the  officer  for  imprisonment  upon  personal  summons,  by  way  of 
request  to  be  placed  in  close  confinement,  in  order  by  examina- 
tion and  conviction  to  obtain  confession  of  the  fact,  the  de- 
fendant being  heard  and  placed  upon  his  trial  on  his  confession 
and  so  forth,  the  criminal  proceedings  are  deemed  and  held  to 
be  extraordinary. 

§  12.  Which  is  always  left  to  the  discretion  of  the  officer,  in 
cases  where  it  is  allowable,  either  to  proceed  extraordinarily, 
that  is  by  confinement  and  apprehension  and  upon  the  confession 
alone  of  the  offender,  or  to  proceed  ordinarily  and  publicly;  but 
if  he  has  once  departed  from  the  extraordinary  mode  of  proce- 
dure he  cannot  afterwards  revert  to  it. 

And  it  will  be  no  hindrance  to  him  therein  that  he  examines 
the  defendant  on  the  day  of  personal  appearance,  before  he 
makes  demand  on  articles  and  interrogatories,  which  he  is  free  to 
do,  to  try  if  it  will  throw  any  light  (on  the  subject),  and  he  may 
notwithstanding  insist  upon  provisional  incarceration  and  actual 
imprisonment,  in  order  further  to  examine  the  accused  there, 
with  the  view  of  still  ascertaining  whether  he  will  prosecute  him 
on  his  own  confession.  This  is  sometimes  useful  against  the 
ignorant  who  betray  themselves,  but  those  who  know  that  no  one 
is  obliged  to  accuse  himself,  and  that  everyone  may  defend  him- 
self at  law  by  a  simple  denial,  will  not  be  easily  frightened 
thereby. 

§  13.  In  no  other  cases  may  proceedings  be  had  extraordi- 
narily than  in  those  which  are  subject  to  corporal  punishment, 
since  persoruil  summons,  apprehension,  and  adjudication  of  pro- 
visional incarceration,  which  are  the  commencement  of  all 
extraordinary  proceedings,  have  no  application,  except  in  crimes 
the  punishment  for  which  is  death  or  corporal  punishment;  for 
otherwise  imprisonment,  which  is  a  kind  of  bodily  constraint, 
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and  the  disgrace  resulting  from  it  would  be  heavier  than  the 
punishment  of  the  act,  so  that  for  an  offence,  which  does  not 
bring  about  bodily  punishment,  bail  may  always  be  demanded. 
I.  1.  Sf  I.  2.  D.  de  custod.  Sf  exhibit,  repr.  I.  2.  Cod.  8f  transmitt. 
reis.  Sf  ibi.  DD.  Jul.  Clar.  lib.  5.  Sent.  §  ultim.  quaest.  28. 
num.  1. 

§  14.  In  two  ways  an  application  may  be  made  in  the  name  of 
a  prisoner  or  defendant  to  be  received  in  ordinary  process. 

1st.  That  in  the  name  of  a  prisoner,  when  he  is  brought  up, 
request  is  made  for  "  copy  of  the  accusation,  and  a  day 
appointed  for  the  principal  case,  and  that  by  provision  he  may 
be  released  from  personal  appearance,  or  from  the  imprisonment 
in  which  he  has  been  placed,  and  allowed  to  appear  by  attorney 
under  security  and  promise  of  again  appearing  in  person  at  all 
times  for  admonition,  sub  poena  confessi  Sf  convicti,  or  security 
if  need  be,  at  the  discretion  of  the  magistrates  of  the  town 
[schepenen) . ' ' 

2nd.  In  contrary  conclusion  as  follows :  "  Denying  the  acts 
laid  to  his  charge  in  the  accusation,  concludes  on  the  reasons  and 
grounds  to  be  more  fully  set  forth  in  the  suit,  and  that  the 
accusation  be  rejected  and  the  claim  and  conclusion  be  dismissed 
with  costs,  and  that  the  honourable  the  prosecutor  shall  be  con- 
demned that  the  detention  with  the  effect  thereof  be  declared  to 
have  taken  place  improperly  and  unlawfully,  free  of  costs  and 
loss,  and  that  he  may  be  released  on  provision,  &c."  In  these 
countries  a  custom,  that  no  one  is  punished  with  death  except  he 
who  has  with  his  own  lips  confessed  to  his  crime,  has  been  prin- 
cipally introduced,  so  that  the  convicted  person  should  not 
appeal  against  the  sentence  passed  upon  him,  for  anyone  who 
has  had  justice  done  him  upon  his  own  confession  is  not  received 
in  appeal.  I.  2.  Cod.  quor.  appel.  nan.  recip.  Plac.  of  10.  Sept. 
1591.  concerning  which  the  practice  of  torture  is  clearly  for- 
bidden, for  the  purpose  of  extorting  a  confession  by  art.  61.  of 
the  aforementioned  ordinance  of  King  Philip  in  the  matter  of 
criTwinal  justice,  where  the  proof  is  clear  and  free  from  doubt, 
&c.  However  it  is  still  practised  among  us  with  good  reason,  of 
which  we  will  treat  in  the  following  chapter. 

§  15.  From  which  it  appears  that,  although  the  proofs  are 
sufficient,  the  means  of  sharper  examination  and  torture  are  still 
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employed.     It  is  indeed  true  on  the  one  hand  that  the  confession 
serves  for  greater  satisfaction  and  security  to  the  judge;  but  on 
the  other  hand  justice  has  to  experience  greater  delay  and  diffi- 
culty if  the   accused  obstinately  adheres  to  his   denial   under 
torture,  for  he  is  thereby  to  some  extent  cleared,  the  evidence 
weakened,  and,  according  to  the  opinion  of  some,  he  must  by 
provision  be  released  under  security  and  caution  of  at  all  times 
appearing  again.     But,  as  in  this  respect  it  was  held  by  the 
Court  of  Holland  anno  1583,  that  an  offender,  obstinately  bear- 
ing the  pain   of  torture,    or  retracting  his  confession,    ought 
nevertheless  to  be  condemned  and  executed  if  the  proofs  be  clear 
and  sufficient.  See  Neostad.  cur.  Holland,  decis.  47.  and  the  fol- 
lowing chapter  §  4.    Such  torture  is  only  applicable  if  the  proofs 
of  themselves  are  not  so  clear  and  sufficient,  yet  the  probability  of 
the  guilt  of  the  offender  is  so  strong  that  it  cannot  well  be  other- 
wise, as  will  be  more  fully  discussed  hereafter.     But  as  by  law 
the  offender,  if  the  proofs  be  clear  and  sufficient,  may  be  con- 
demned as  well  without  as  upon  his  confession,  arg.  I.  8.  D.  de 
quaestionib.  8f  ibi  DD.     Farinac.  'pract.  crim.  vol.  2.  quaest.  40. 
num.  19.  20.     See  Gomes.  Resolut.  toTn.  3.  cap.  13.  num.  20. 
Clar.    pract.    crim,.    quaest.    74.    versic.    illata   reo.    38.     Anton. 
Fab.  ad  Cod.  lib.  9.  tit.  21.  dejin.  9.  ^  defm,.  12.  num.  3.  it  is 
worthy  of  the  serious  consideration  of  the  officers  of  the  law 
whether  justice  would  not  be  prejudiced  by  the  enduring  of  tor- 
ture by  offenders  of  strong  and  obstinate  nature;  and  if  the  act 
can  be. clearly  proved,  whether  it  would  not  be  more  advisable  to 
confine  ourselves  to  that,  and  have  the  offender  condemned  with- 
out any  confession ;  but  then  again  we  must  consider  whether  we 
should  in  such  event  proceed  by  ordinary  process. 

§  16.  With  respect  to  the  former  there  is  no  great  difficulty, 
and  we  must  distinguish  as  follows :  viz.  that  there  is  a  great 
difference  between  one  who,  by  appointment  of  the  judge,  is 
released  by  provision  from  confinement  or  from  personal  appear- 
ance, and  is  allowed  to  proceed  by  attorney  and  so  received  in 
ordinary  process;  and  one  who  is  not  released  but  continues  in 
confinement  for  any  serious .  off ence  involving  corporal  punish- 
ment or  arbitrary  correction  at  the  discretion  of  the  judge.  And 
in  such  cases,  although  there  be  no  confession  we  deem  it  advis- 
able to  proceed  against  the  offender  on  the  proofs  alone. which  is 
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properly  not  yet  an  ordinary  process,  but  proceedings  are  how- 
ever prosecuted  out  of  tlie  ordinary  course  upon  sucli  short  days, 
terms  and  direction  as  the  magistrates  may  approve  and  deter- 
mine. Just  as  by  the  Recueil  of  the  Statutes  of  Amsterdam  art. 
33.  the  persons,  who  are  released  from  imprisonment,  are  never- 
theless not  received  in  ordinary  process,  but  are  in  such  a  case 
obliged  to  make  conclusion  in  law  and  await  sentence  summarily 
or  orally,  upon  such  short  days  and  terms .  as  the  magistrates 
may  approve  and  direct,  all  on  pain  of  bar,  without  placing  the 
case  upon  any  roll  except  the  roll  of  the  schout,  as  was  after- 
wards provided  by  the  Ordinance  on  the  man.  of  froced.  at 
Amsterdam,,  anno  1655. 

To  which  may  be  added  that  in  some  of  our  towns  offenders 
are  released,  if  they  desire  to  make  their  defence  or  cause  it  to 
be  made  either  against  their  own  confession  or  other  proofs, 
summarily  and  orally  in  full  court  before  the  decision,  without 
however  having  anything  in  common  with  ordinary  process. 
Such  was  by  Their  High  Mightinesses,  the  States  of  Holland 
and  West  Friesland,  considered  to  concern  the  preservation  of 
the  common  fatherland  against  smugglers  and  defrauders,  and 
offenders  against  the  public  revenue,  and  even  against  those  who 
on  that  account  are  liable  to  arbitrary  corporal  punishment, 
proceedings  might  be  taken  summarily  and  de  piano,  in  which 
cases  it  is  however  the  practice  to  allow  inspection  of  documents 
and  orally  to  contradict  the  witnesses  and  evidence,  but  never- 
theless summarily  and  de  piano  without  following  the  ordinary 
manner  of  proceeding.  General  Ordon.  art.  13.  of  which  more 
fully,  hereafter. 

The  principal  point,  to  which  we  must  attend  in  criminal 
cases,  is  that  the  accused  is  not  improperly  prejudiced  in  his 
defence,  or  kept  in  the  dark  with  respect  to  the  evidence 
(against  him),  if  we  proceed  without  form.  Wherefore  he  can- 
not with  reason  complain  if  such  opportunity  to  inspect  be 
afforded  him,  as  is  observed  with  respect  to  the  public  revenue 
of  the  country,  and  proceedings  in  such  form  summarily  taken 
against  him ;  which  is  entirely  left  to  the  discretion  of  the  judge 
without  any  limitation,  who,  on  the  one  hand,  ought  to  consider 
how  much  it  concerns  the  public  weal  that  crimes  should  bfe 
punished  and  the  country  purged  therefrom  by  short  and  proper 
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means;  and,  on  the  other  hand,  should  take  care  that  by  too 
much  haste  mistakes  are  not  made  whereby  innocent  persons 
miay  be  oppressed.  With  respect  to  which  it  is  also  provided 
"by  several  articles  of  the  Ordinance  of  King  Philip  on  the 
Tuanner  of  -proceeding  in  criTninal  cases,  anno  1570,  and  especi- 
ally by  art.  32.  8f  35,  that  all  criminal  proceedings  shall  be 
prosecuted  extraordinarily,  unless  where  on  account  of  the 
gravity  and  doubt  (concerning  the  offence)  it  is  expressly 
ordained  that  the  same  be  prosecuted  by  ordinary  process.  Like- 
wise, that  the  postponements,  which  may  be  found  necessary 
in  order  to  prosecute  the  proceedings,  or  to  draw  up  the  written 
statements,  shall  be  upon  short  terms  and  intervals  from  day  to 
day,  or  from  the  third  to  the  third  day,  all  subject  to  bar,  and 
this  shall  not  be  extended  by  the  judge  except  for  sufficient  and 
lawful  reasons. 

§  17.  But  whether  the  sentence,  given  not  upon  the  confes- 
sion but  upon  the  proofs,  is  subject  to  appeal  by  the  prisoner,  is 
a  matter  of  difficulty,  as  we  have  more  fully  pointed  out  in 
Chapter  XXV.  §  14.  But  the  prisoner  will  notwithstanding 
have  to  remain  in  gaol,  and  the  court  will  not  easily  grant  an 
order  of  appeal  (mandament)  without  having  first  seen  the 
inforTnations,  and  if  they  be  found  complete  the  request  for 
appeal  will  readily  be  refused. 

§  18.  And  in  order  to  distinguish  criminal  proceedings 
according  to  their  nature  we  may  properly  divide  them  into  three 
kinds. 

1st.  Extraordinary,  if  the  proceedings  are  had  for  imprison- 
ment, and  further  justice  is  demanded  upon  the  confession  and 
admission  alone. 

2nd.  Sumnnary  and  de  piano,  where  proceedings  are  taken 
upon  the  inforTnations  and  evidence  against  anyone  remaining 
in  custody,  or  provisionally  released  therefrom,  or  otherwise 
released  from  personal  appearance  on  bail. 

3rd.  Ordinary,  where  anyone  has  been  fully  discharged  from 
personal  appearance  or  has  been  summoned  by  the  officer 
simply,  that  is  without  necessity  of  appearing  personally. 

§  19.  Although  it  is  difficult  for  a  convicted  person  to  appeal 
against  his  criminal  sentence,  and  at  the  most  he  is  only  allowed 
to  do  so  where  he  has  not  been  condemned  on  his  own  confes- 
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sion ;  yet  it  is  observed  as  a  general  rule  that  the  oiEcer  on  behalf 
of  the  State  may,  whenever  he  thinks  the  sentence  too  lenientj, 
always  appeal  therefrom  to  a  higher  judge,  even  if  the  sentence 
merely  amounts  to  a  provisional  release  from  imprisonment, 
which  the  prisoner  will  in  the  meantime  have  to  undergo  until 
the  case  has  been  disposed  of  by  the  Superior  Judge. 

But  here  we  must  distinguish,  that  if  the  person  sentenced 
appeared  at  law  not  as  a  prisoner  but  as  a  free  man,  and  if  the 
pleadings  were  so  held  upon  the  provision  for  releasing  or 
imprisoning  him,  the  magistrates  in  such  case  by  provision 
dispensed  with  the  personal  appearance  of  the  defendant,  the 
officer  will  not  be  allowed  to  detain  him  in  custody  against  the 
said  provisional  decree,  but  the  defendant  will  remain  in  the 
same  state  in  which  he  was  before  litiscontestation,  and  may  go 
as  free  as  he  was  when  he  appeared. 

It  is  also  considered  a  bad  practice  for  the  officer,  having 
summoned  anyone  to  appear  personally  and  answer  to  the  appli- 
cation, conclusion,  and  request  for  imprisonment,  and  such 
person  accordingly  appearing  at  law,  to  arrest  and  imprison  him, 
without  prosecuting  the  application  or  obtaining  an  appoint- 
ment from  the  judge  for  the  purpose. 

§  20.  In  the  court  of  the  University  of  Leyden  a  practice  has 
been  introduced  contrary  to  the  common  law,  that  in  all  criminal 
cases  without  distinction,  whether  the  proceedings  are  had 
extraordinarily  upon  the  confession  of  the  accused,  or  ordinarily 
upon  the  proofs,  no  communication  and  inspection  of  documents 
and  evidence  are  allowed,  and  the  accused,  without  being  able  to 
make  a  proper  defence,  is  condemned  as  it  were  unheard. 
Against  which  complaints  have  frequently  been  made,  but  in 
vain.  But,  since  it  has  been  understood  that  also  from  such 
decisions,  against  which  otherwise  there  is  no  appeal  or  higher 
resort,  revision  and  review  may  be  prayed  from  the  States  of 
Holland,  and,  if  so  required,  will  be  granted,  such  revision  was 
inter  alia  recently  prayed,  but  not  prosecuted  by  the  officer,  who 
did  not  like  to  rely  on  the  said  malpractice,  and  accordingly  the 
case,  which  was  otherwise  of  consequence  and  importance, 
remained  undecided. 
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CHAPTEE  XXVIII. 


OP  TORTURE. 


Sect. 


1.  Of  the  proofs  which  are  sufB.- 

cient  to  put  any  one  to  the 
torture. 

2.  How  the  accused  may  defend 

himself  against  it. 


Sect. 

3.  How  torture  is  to  take  place. 

4.  What  to  be  done,  where  the 

accused     endures     the     tor- 
ture. 


§  1.  With  reference  to  the  proofs  which  are  suiEcient  to  put 
anyone  to  the  torture,  the  DD.  entertain  different  views.  The 
general  opinion,  however,  is  that  it  may  not  take  place  on  mere 
presumptions  or  small  indicia,  that  is  speculation  and  mere 
symptoms,  but  only  upon  such  proofs  as  would  almost  alone 
amount  to  sufficient  certainty,  only  that  in  such  event  nothing 
else  is  wanting  but  the  confession  of .  the  accused,  in  order  to 
convict  him  with  sufficient  certainty  of  the  offence  out  of  his 
own  mouth.  As  is  discussed  by  Boer,  decis.  163.  num.  2.  3. 
Christin.  ad  leges  Mechlin,  art.  7.  num.  4.  Hyppol.  de  Marsil. 
ad  I.  1.  D.  de  quaest.  num.  3.  vers,  secundo  dehent.  Caution. 
Criminal,  duhio.  32.  respons.  3.  fag.  146.  Farin.  frax.  crimin. 
quaest.  37.  num,.  1.  which  must  be  decided  at  the  discretion  of 
the  judge,  who  must  so  moderate  it  that  he  should  always  be 
disposed  to  the  mildest  means  and  least  prejudicial  to  the 
accused.  So  that,  although  the  indicia  or  signs  of  the  commis- 
sion of  the  offence  necessary  for  the  application  of  torture  are 
discretionary,  yet  care  must  be  taken  that  the  same  are  legal 
and  just.  See  Damhoud.  frax.  crim.  cap.  36.  num.  3.  And 
such  that  they  are  almost  sufficient  to  convict  anyone.  I.  8.  §  2. 
C.  de  qua£st.  and  not  such  as  are  only  founded  upon  rumour  or 
common  report,  on  the  evidence  of  one  witness,  or  upon  the  prior 
bad  life  of  the  accused;  but  so  probable  that  the  confession  of 
the  accused  alone  seems  the  only  thing  wanting.  Z.  1.  §  1.  Z). 
de  quaest.  I.  18.  §  2.  D.  eod.  Albert.  Gentil.  ad  tit.  Cod.  de 
leg.  Jul.  Majest.  disputat.  3.  &  Farin.  prax.  crim.  quaest.  37. 
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nuTn.  3.  And  several  also  (out  of  proper  feeling  for  their  neigh- 
bours) are  of  opinion  that,  although  torture  may  be  employed 
upon  lawful  and  just  signs  of  guilt,  the  same  only  applies  to 
people  of  bad  character,  and  that  a  person  of  good  character 
cannot  be  put  to  the  torture  upon  mere  appearances  of  guilt, 
however  forcible  they  may  be.  ut  tradit  post.  Andream  de 
Isernia,  Thomas  G-rammatic.  Quihus  accedit.  Hyppolit.  de 
Marsil.  prax.  crim.  §  diligenter.  num.  196.  ^  97.  arg.  I.  non 
omnes  5.  §  a  barbaris  6.  D.  de  re  militari. 

The  kind  of  indicia,  which  are  sufScient  for  the  purpose,  are 
mentioned  by  Christin.  ad  Consuetud.  Mechlin,  art.  7.  num.  4. 
in  fin.  et  num.  5.  in  pr :  remissive.  Gomes,  resol.  lib.  3.  cap.  13. 
num.  7.  et  seq.  Ant.  Fab.  in  suo  Cod.  lib.  9.  tit.  21.  defin.  10. 
in  not.  Tholosan.  in  SyntagTn.  jur.  civ.  lib.  48.  tit.  12.  nuTn. 
10.  11.  et  laete  apvd.  Hippolit.  de  Marsil.  pract.  criininal.  § 
deligenter.  et  latius  apud  Farinac.  prax.  criminal,  lib.  2. 
quaest.  43.  et  seq.  See  also  on  the  same  subject  a  good  opinion 
in  the  Consult,  et  Advys.  vol.  2.  cons.  76.  et  seq.  and  what  is  said 
more  fully  by  Johan  van  Heemskerk  in  his  Batavian  Arcadia, 
pag.  mihi  452.  et  seq. 

§  2.  How  and  in  what  manner  the  accused  must  be  protected 
and  defended  against  indicia,  which  seem  sufficient  for  the  use 
of  torture,  is  discussed  by  Hippolit.  de  Marsiliis  ad  I.  1.  D.  de 
quaest.  num.  5.  et  DD.  ibi  allegat.  Bossius.  tit.  de  indidis. 
num.  74.  &  Farinac.  prax.  crim.  quaest.  38.  num,.  3.  Gomes. 
resol.  toTn.  3.  cap.  13.  nuin.  21.  Christ,  ad  leg.  Mechlin,  art.  7. 
num.  5.  et  seq.  Et  qualiter  indicia  elida/ntur  per  contraria. 
Boer,  decis.  165.  num,.  2.  et  seq.  Hyppolit.  de  Marsil.  in  sua 
praxi,  §  deligenter.  num,.  190.  et  seq.  Tholosan  in  SyntagTn. 
Jur.  lib.  48.  cap.  12.  nuTn.  7.  Anton.  Math.  tit.  de  quaest. 
cap.  3.  nuTn.  20.  Farinac.  prax.  crim,in.  quaest.  38.  num.  110, 
111,    112. 

But,  among  us,  such  defence  is  not  always  allowed  to  the 
accused,  especially  when  a  case  is  to  be  proceeded  with 
extraordinarily.  In  which  case  it  would  by  our  practice  be 
strange  that  communication  and  inspection  of  documents,  &c., 
should  take  place  upon  an  incident  and  interval,  which  is  even 
refused  and  not  obliged  to  be  done  in  the  principal  case,  but  it 
is  entirely  left  to  the  discretion  of  the  judge. 
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§  3.  How  and  in  what  manner  the  torture  is  to  be  applied  is, 
according  to  the  circumstances  of  the  case  or  person,  likewise 
left  to  the  discretion  of  the  judge;  I.  7.  I.  10.  §  3.  D.  de  quaest. 
Vigel.  cap.  4.  quaest.  4.  reg.  1.  Constit.  Carolin.  58.  wha 
should  always  take  care  that  the  torture  is  not  so  ssYere  that  the 
accused  is  thereby  injured  in  limb  or  body.  See  Jul.  Clar. 
prax.  crim,.  quaest.  64.  Hyppolit.  de  Marsil.  ad  d.  I.  7.  D.  de 
quaestion  num.  72.  Damhoud.  prax.  crim.  cap.  37.  nu7n.  5. 
Christin.  ad  consuetud.  Mechlin,  art.  7.  num.  11.  Costuym.  o£ 
Utrecht,  Ruhr.  37.  art.  5. 

§  4.  If  the  accused  endures  the  torture,  without  making  any 
confession,  no  uniform  rule  is  anywhere  observed  as  to  how  he 
ought  then  to  be  punished  (a). 


(a)  That  every  one  without  excep- 
tion is  bound  by  the  law  of  nature, 
as  well  as  by  the  law  of  society,  to 
confess  the  truth  to  those  to  whom 
the  administration  of  justice  is  en- 
trusted, is  a  proposition  that  cannot 
be  denied.  As  this  per  se  imposes  a 
duty,  it  follows  that,  on  the  other 
hand,  there  exists  a  right  to  compel 
the  unwilling  to  a  performance  of 
such  duty,  that  is  to  say,  the  com- 
munity or  those  who  have  been 
appointed  on  its  behalf  to  execute 
the  laws  have  power  to  compel  every 
member  of  the  community,  if  need 
be,  to  declare  the  truth  according  as 
it  is  known  to  his  conscience.  To 
this  end  several  means  have  been 
introduced,  and  among  others  the 
often  misused  rach,  which,  on  ac- 
count of  its  injurious  effect,  is 
already  much  less  resorted  to  in  our 
enlightened  age,  and  has  been  so 
modified  with  us  that  no  evil  is 
hardly  to  be  expected  from  it.  See 
Mr.  Calkoen,  Verhwnd.  over  het 
voorkomen  en  Straffen  der  Mis- 
daden,  pag.  277.  But  the  question 
put  by  our  Author,  viz.,  What  is  to 
be  done  if  the  accused  endures  the 
pains  of  torture  without  confessing  ? 
seems  to  me  to  weaken  very  much 
the  utility  of  the  exercise  of  torture. 


Beccaria  very  rightly  observes,  traite 
des  delits  et  des  peines,  pag.  48.  "  de 
deux  hommes  egalement  innocents  ou 
eoupahles,  le  rohuste  et  le  courageux 
sera  absous,  le  foible  et  le  timide  con- 
damne."  "  La  resultat  de  la  question 
est  done  un  affaire  de  calcul  et  de 
temperament."  The  opinions  which 
the  author  has  collected  on  this, 
question  are  of  little  consequence, 
for  if  the  person  who  has  been  tor- 
tured is  to  be  discharged  there  could 
certainly  not  have  been  sufficient 
evidence  of  the  commission  of  crime 
in  order  to  resort  to  torture ;  and 
inasmuch  as  he  can  and  must  be 
punished  upon  the  ground  of  the 
evidence,  the  rack  has  been  need- 
lessly and  improperly  applied.  But 
as  torture  is  used  by  us  simply  ex 
superabundanti  for  the  greater  satis- 
faction of  the  judge  and  to  do  justice 
upon  the  confession  according  to- 
constitutional  law,  the  question  put 
in  the  text  is  best  answered  thus  : 
"  That  then  all  further  proceedings 
are  to  be  stayed  and  the  person  tor- 
tured perpetually  confined,"  which 
benefit  (says  Mr.  Calkoen  in  the- 
Verhandeling  above  cited,  p.  292)  is 
not  to  be  extended  to  any  infamous 
offenders,  against  whom  the  pro- 
ceedings are  to  be  prosecuted  in  the 
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With  some  lie  is  entirely  acquitted  and  released  from  the 
instance.  This  is  the  opinion  of  Hyppol.  de  Marsil.  sing.  262. 
4'  multi  ihi  ah  eo  Sf  a  Farinac.  'prax.  cnTnin.  quaest.  40.  n.  7. 
allegati.  Papon,  lib.  24.  tit.  9.  arrest.  1.  Argentr.  ad  oonsue- 
tud.  Britan.  art.  41.  num.  4.  Which  is  adopted  in  the  Court  of 
Utrecht,  tit.  de  Process,  crim.  art.  20.  CostuyTn.  of  Utrecht, 
rub.  37.  art.  9.  and  the  Ordinances  of  Rhineland,  art.  1.  provide 
that  no  one  shall  he  condemned  to  death  unless  he  has  confessed 
the  crime,  although  it  be  clearly  proved  by  witnesses  and  other 
indicia. 

Others  condemn  him  notwithstanding,  for  instance  Gomes 
resolut.  torn.  3.  c.  13.  n.  20.  8f  plurimi  quos  citat.  Farinac,  in 
praot.  crim.  quaest.  40.  num.  7.  which  is  followed  by  the  Parlia- 
ment of  Paris,  according  to  the  testimony  of  Papon,  lib.  24.  tit. 
9.  arrest.  1.  in -fin.  '  See  also  Fab.  in  Cod.  tit.  21.  lib.  9.  defin.  9. 
4"  ibid,  in  notis.  num.  2.  ^  definit.  12.  num.  3.  in  not.  Chassan  ad 
Consuetud.  Burgund.  rubr.  l.§  5.  n.  93.  ^  Argentr.  ad  Consue- 
tud.  Brit.  tit.  1.  art.  41.  nuTn.  4. 

Others  again  hold  that  he  is  neither  to  be  acquitted  nor  con- 
demned, but  to  be  released  under  security  or  bail  to  appear 
again  in  law  at  all  times.  Uti  refert  Gomes  torn,.  3.  ca/p.  13. 
num.  20.  &  Faber  in  suo  codice  lib.  9.  tit.  21.  defin.  9.  Sf  ibi  not. 
num.  1.  ^  defin.  15.  Which  is  indeed  reasonable  and  fair  if 
the  torture  has  been  applied  only  upon  strong  presumption  and 
suspicion  against  the  accused. 

But  upon  the  whole  and  in  general  the  opinion  of  those,  who 
either  entirely  acquit  him,  or  condemn  him  to  a  lighter  and 
extraordinary  punishment,  according  to  the  circumstances  of  the 
case  and  sufficiency  of  the  proofs,  seems  the  more  reasonable. 
This  is  the  view  taken  by  Ludovic  Rom.  in  I.  1.  §  si  quis  in  villa 
D.  ad  St.  Syllanian.  Fachin.  controv.  lib.  9.  cap.  6.  Anthon. 
Math.  tit.  de  quaestion.  cap.  3.  num.  22.  Clar.  §  fin,  quaest. 
64.  vers,  illata  reo,  num.  38.  Grammat.  cons.  12.  num.  uU.  in 
fin.  Ant.  Faber.  Cod.  lib.  9.  tit.  21.  defin.  25.  Farinac.  prax. 
criminal.  quAxest.  40.  nuTn.  11.  12.  13.  et  seqq. 

It  has  been  held  by  the  Court  of  Friesland  that  a  tortured 

usual  way.     But   as  I  have  every  the  torture  by  them,  the  said  writer 

trust  in  the  great  wisdom  and  cau-  will  pardon  me  when  1  consider  this 

tion  of  our  judges,   that  none  but  qualification   too   unworthy   of   our 

infamous  criminals  will  be  put  to  legal  procedure. 
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person,  in  a  case  which  is  clear  without  it,  must  be  punished 
with  the  ordinary  and  common  punishment.  Joan  a  Sande.  lih. 
5.  tit.  9.  defin.  14.  And  by  the  Court  of  Holland  it  was  held, 
anno  1521,  that  where  the  act  hag  been  admitted  by  the  accused 
while  undergoing  torture,  and  ag^in  denied  by  him  when  re- 
leased from  torture,  such  admission  having  been  made  simply 
to  escape  further  torture,  he  cannot  again  be  put  to  torture;  but 
as  the  proofs  were  of  themselves  clear  and  sufficient,  the  accused 
was  nevertheless  in  the  same  case  convicted,  arg.  I.  16.  Cod.  de 
foen.  Sf  I.  ult.  Cod.  de  prohat.  See  Neostad.  decis.  cur.  Hol- 
land. 47.  Subsequently  in  the  year  1583  it  was  provided,  that 
if  an  offender  out  of  obstinacy  endures  the  pain  of  the  rack,  he 
must  nevertheless  be  convicted  if  the  proofs  are  of  themselves 
clear  and  sufficient.  Boss.  proa.  crim.  de  convict,  num.  2.  et  seq. 
Gomes,  resolut.  torn.  3.  cap.  13.  nuTn.  20.  Fab.  Cod.  lib.  9. 
tit.  21.  defin.  15.  Christin.  vol.  4.  decis.  109.  num.  6.  Joan  a 
Sande.  d.  lib.  5.  tit.  9.  defin.  14.  Otherwise  the  confession  made 
during  torture  is  not  considered  conclusive,  unless  the  person 
tortured,  for  some  time  afterwards,  at  least  twenty-four  hours 
after  he  has  been  released  from  torture  and  iron  bands,  volun- 
tarily adheres  to  his  confession.  See  Damhotid.  prax.  crim.  cap. 
39.  nuTn.  7.  Gomes,  resolut.  torn.  3.  cap.  13.  nurn.  24.  Hyppo- 
lit.  de  Marsil.  adl.  1.  %  Divus  Serverus.  17.  D.  de  quaest.  num. 
4.  5.     Costuym  of  Antwerp,  tit.  13.  art.  ult.* 

*   [See  note  on  the  torture  in  Appendix.- — Tb..] 
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CHAPTEE  XXIX. 


OF  PUNISHMENTS  AND  FINES. 


Sect. 

1.  A  fine  defined. 

2.  Punishment  defined. 

3.  Whether    and    when   confisca- 

tion of  property  takes  place. 


Sect. 
4.  Of  the  towns  to  which  charters 
have  been  granted  to  buy  off 
confiscation. 


Ceiminal  sentences  give  rise  to  fine  or  punishment. 

§   1.  Fine  (a)  is  a  punishment  consisting  in  money. 

§  2.  Punishment  is  bodily  pain  caused  to  the  guilty  person 
in  satisfaction  and  compensation  of  the  offence  (6). 

It  is  either  capital,  if  the  sentence  contains  the  clause  that 
death  shall  follow.  Z.  2.  D.  de  poenis;  or  non-capital,  as  perpetual 
imprisonment,  banishment,  whipping,  branding  and  the  like. 
I.  28.  D.  eod.  to  be  inflicted  according  to  the  circumstances  of 
the  case,  time,  place  and  person.  See  Zypae.  notit.  jur.  Belg. 
tit.  de  poenis.  Gudelin.  de  jure  Noviss.  lih.  5.  cap.  15.  vers, 
illud  circa.     Damhoud.  prax.  crim.  cap.  55.  num.  4.  5. 

§  3.  Capital  punishment  is,  according  to  the  written  laws, 
generally  followed  by  confiscation  of  property.  I.  1.  8f  tot.  tit.  D. 
8)  Cod.  de  bon.  daTnnat.  But  with  us,  and  in  the  neighbouring 
countries,  this  does  not  take  place  unless  the  same  has  been 
specially  expressed  in  the  sentence  (c). 


(a)  This  term  fine  (boete)  is  fully 
described  by  Mr.  Boey,  Woordentolk 
in  verho  amende,  pag.  m.  45.  &  in 
verb,  boete. 

(b)  The  object  of  punishment  has 
elsewhere  been  mentioned  by  me. 
See  further  Hugo  Grotius,  J.  B.  ac 
P.  lib.  2.  cap.  20.  §  1.  Boey,  in  verbo 
straff e  en  de  Verb,  over  lyfstraffelylce 
misdaden  1.  verb.  §  2.  An  offender 
after  sentence  dying  in  prison,  the 
punishment  will  take  effect  '  after 
death,  unless  it  be  decided  to  deliver 


up  the  body  to  the  college  of 
anatomy.  See  the  verb,  cited,  §  20. 
et  seq. 

(c)  Add  to  this  what  is  handed 
down  by  Boel  in  his  note  to  Loen. 
pag.  m.  229.  et  seq.  and  the  writers 
there  cited.  But,  at  the  present  day, 
confiscation  of  property  does  not 
obtain  in  Holland,  not  even  on  ac- 
count of  crimen  perduellionis  or 
laesae  majestatis;  which,  granted  to 
the  nobles  by  the  privilege  of  9  Janu- 
ary 1593,   was  nevertheless  not  ob- 
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Which  forfeiture,  if  expressed  in  the  sentence,  may  be  bought 
off  by  the  inhabitants  of  most  of  the  towns  of  Holland,  with  a 
certain  trifling  penny,  either  of  one  in  the  hundred,  or  one  in 
eighty,  sixty,  fifty,  twenty  and  less,  according  to  the  tenor  of 
the  grant  and  Privilege  of  each;  which  (privileges)  were 
formerly  conceded  by  the  Counts  of  Holland  to  several  towns 
and  villages  in  particular,  and  to  the  whole  country  in  general. 

This  buying  off  takes  place  in  all  crimes  without  distinction; 
even  in  crimen  laesae  majestatis,  except  in  those  places  whose 
charters  express  the  contrary.  See  Consult.  &  Advys.  vol.  3. 
(AmsterdaTn)  cons.  187,  Sr  vol.  2.  cons.  10.  By  some  are  also 
excluded,  from  this  right  to  buy  off,  those  who,  feeling  them- 
selves guilty  of  any  crime,  have  purposely  committed  suicide,  as 
will  be  seen  from  the  following  Charters  and  Privileges  (which 
have  very  carefully  been  collected,  together  with  others,  by 
Johan  van  Heemskerk  in  his  Batavian  Arcadia,  f.  388,  et  seq.) 
and  which  I  will  here  mention,  adding  what  I  have  been  able  to 
ascertain  concerning  them. 

§  4.  The  town  of  Dordrecht  could  never  exhibit  any  evidence 
under  seal  that  it  was  entitled  to  this  privilege;  but  it  avails 


served,  as  appears  from  the  sad 
examples  to  be  found  in  the  history  of 
our  country.  The  Salutary  Resolu- 
tion of  Their  High  Mightinesses  (the 
States  of  Holland)  of  1  May,  1735, 
is  worthy  of  notice.  "  That  from 
henceforth  no  confiscation  of  pro- 
perty, in  whole  or  in  part,  shall  be 
decreed  by  the  courts  of  jusitdce,  or 
any  tribunals  within  this  Province, 
for  whatever  reason  or  offence  it  may 
be,  great  or  small,  nothing  excepted, 
not  even  the  crimen  perduellionis  or 
laesae  majestatis."  See  Gr.  Plehk. 
vol.  vii.  p.  844.  This  resolution 
could  not  fail  to  serve  as  a  praise- 
worthy example  to  all  States  and 
Governments,  and  hence  ultimately 
in  the  year  1778  the  States  General 
passed  a  similar  Statute  on  behalf 
of  the  country  in  general  and  its 
Colonies  both  in  the  East  and  West 
Indies,  coming  under  the  manage- 
ment and  within  the  limits  of  the 

R.D.I. II. 


Charters  of  the  East  and  West  India 
Companies  of  this  State,  as  well  as 
the  colonies  of  Surinam  and  Berbice. 
A  similar  enactment  was  made  in 
Gelderland.  See  Netherland  Year- 
books of  the  year  1778,  1.  pag.  311. 
&  797.  &  2 :  pag.  805.  et  seq. 

[Decker  has  given  the  wrong  date 
of  the  Resolution  of  the  States  of 
Holland.  It  was  passed  on  1  May, 
1V32  (Gr.  PI.  Boek.  vol.  6.  577), 
while  the  States  of  Zeeland  passed 
a  similar  Tlesolution  on  16  Dec. 
1735  (Gr.  PI.  Boek.  vol.  7.  844). 
The  Placaat  of  10  Aug.  1778.  by  the 
States  General  of  the  Netherlands 
above  referred  to,  was  duly  published 
at  the  Cape  of  Good  Hope,  in  the 
Castle  of  Good  Hope,  23  April, 
1779,  and  forms '  part  of  the  Law 
of  South  Africa.  See  also  Laws  of 
Transvaal,  Proclamation,  4  May, 
1864— Tb.] 
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itself  of  this  benefit,  viz.  that  according  to  the  privileges  granted 
on  this  subject  to  the  villages  of  the  southern  part  of  Holland 
(which  Dordrecht  conceives  itself  to  be  at  full  liberty  to  follow 
in  every  respect),  in  case  of  a  mere  homicide  committed  by  a 
citizen  of  any  such  town,  without  design,  treason,  or  previous 
assault,  within  the  town  of  Dordrecht,  or  the  court  of  the 
southern  part  of  Holland  (so  far  as  the  said  citizen  was  not 
apprehended  and  the  relations  of  the  person  slain  were  recon- 
ciled), the  schout  of  the  county  is  declared  bound  to  grant  him 
permission  to  leave  the  country,  provided  he  pay  fifteen  pounds 
for  the  homicide,  and  sixteen  pounds  for  the  permission  to  leave 
the  country.  Octroy  (Grant)  of  the  Envperor  Charles  V .  to.  the 
inhabitants  of  Dordrecht,  Sept.  4,  1520,  art.  4.  See  also  the 
Handvesten  in  Zuid  Holland,  f.  243.  and  f.  122.  of  the  new 
edition,  printed  in  the  year  1654  {d). 

By  a  charter  granted  by  Duke  Albert  of  Bavaria,  Jujie  16th, 
1394,  the  inhabitants  of  Haarlem  obtained  the  privilege  that 
none  of  their  citizens  shall  in  anywise  forfeit  to  the  lord  more 
than  his  body  and  sixty  pounds  out  of  his  property,  except  in 
case  of  homicide  committed  within  the  said  town;  for  which  he 
will  forfeit  his  body,  and  eighty  pounds  out  of  his  property,  and 
no  more :  but  if  he  be  convicted  according  to  law,  and  banished 
for  the  homicide,  all  his  property  beyond  the  said  eighty  poimds 
will  be  free,  and  follow  him  wherever  he  goes. 

Liberties  similar  to  those  granted  to  Haarlem,  were  also 
granted  to  the  citizens  of  Delft  by  a  charter  of  Duke  Albert, 
July  6,  1393,  except  that  the  charter  of  Delft  speaks  of  homicide 
committed  within  the  said  city  or  the  liberty  thereof. 

Leyden  obtained  by  a  charter  of  Duke  John  of  Brabant  on  the 
20th  April,  1418,  that  no  citizen  on  account  of  any  contraven- 
tion, whatever  it  may  be,  may  forfeit  to  the  Count  and  his 
county  more  than  his  body  and  sixty  pounds;  such  pounds  as 
the  Count  would  at  that  time  take  on  account  of  his  fines  in 
Rhineland.  To  the  city  of  Amsterdam  various  privileges  were 
granted  in  this  respect  at  different  times ;  viz. : 

First,  by  a  charter  of  Count  William  of  Henegouwen,  on  the 
19th  December,  1340,  that  whosoever  of  the  citizens  shall  kill  a 
man  and  be  apprehended  on  that  account,  he  shall  forfeit  his 

(d)  Add.     Heemskerk.     Batavian  Arcadia,  pag.   412.   et  seq. 
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life,  if  lie  be  condemned  according  to  law;  and  of  his  property- 
he  shall  forfeit  to  the  lord  no  more  than  twenty  Dutch  Pounds, 
and  if  he  leaves  the  country  and  is  banished,  the  lord  shall 
likewise  have  no  more  of  his  property  than  twenty  Dutch 
pounds. 

Again,  the  charter  of  the  Empress  Margaret,  granted  on 
Monday  after  Ascension-day  in  1346,  provides,  that  whoever  of 
the  citizens  commits  homicide  out  of  that  city,  when  he  is 
reconciled  (gesoent)*  to  the  relations  of  the  person  slain,  he 
shall  be  indebted  to  the  lord  only  in  a  penalty  of  ten  pounds, 
and  ten  pounds  for  safe  conduct  (landwinning).i 

Further,  the  charter  of  Duke  William  of  Bavaria,  granted  on 
the  13th  May,  1355,  provided  that  whoever  of  the  citizens  loses 
his  life  by  due  course  of  law,  he  may  forfeit  to  the  Count  no 
more  than  half  of  his  own  property,  and  that  the  other  half 
shall  remain  to  his  wife,  his  lawful  children,  or  his  legal  heirs. 

Lastly,  the  charters  of  Duke  William  of  Bavaria,  the  son  of 
William,  of  the  20th  March,  1404,  provided  that  none  of  the 
citizens  may  forfeit  to  the  lord  in  any  matters  or  contraventions 
more  than  his  life  and  one  hundred  pounds  of  his  property. 
[And  that  different  opinions  were  entertained  by  the  lawyers 
relative  to  the  explanation  of  the  above  privilege  with  respect  to 
the  words  "life"  and  "one  hundred  pounds,"  can  be  ascer- 
tained from  the  Amsterdam's  Poorter  Regt  (Citizen-right  of 
Amsterdam)  of  Mr.  Tobias  Boel  de  Jonge,  in  which  everything 
is  recorded  which  can  be  thought  of  and  said  for  and  against 
that  privilege.]  (e). 

Gouda  has  obtained  by  a  charter  of  Duke  William  of  Bur- 
gundy, dated  Sept.  28.  1451,  that  whoever  of  its  citizens,  by 
accident  or  in  the  heat  of  passion,  kills  any  person,  he  shall 

*  \_0e80ent  from  Soenen.  See  Bort.  (soening)  with  the  relatives  of  the 

Tract.  V.  Grim.  Saecken.  tit.  12.  ch.  person  who  has  Heen  killed,  and  to 

4. — Te.]  pray  remission  (of  the  offence).  Cf  : 

t  [Landwinning  denotes  a  request  Bort.  Tract,  v.  Grim,.  Saechen.  tit. 

granted  to   anyone   who   has   inno-  12.  ch.  8.  and  Van  der  Linden.  Jtid. 

cently  killed  another.     Boey  in  his  Pract.  blc.  4.  ch.  6.  p.  273. — ^Tb.] 
Woordentollc    says    landwinning    is  (e)  It  is  not  necessary  at  the  pre- 

iHreti  de  corps  or  a  request  to  have  sent    day    to    discuss   the    different 

permission  to  come  into  the  country  views.    See  my  note  to  this  chapter, 

in  order  to  take  steps  for  effecting  a  n.  (c). 
settlement    by    way    of    expiation 
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forfeit  to  the  lord  his  life,  and  a  fine  of  sixty  pounds  of  his  pro- 
perty and  no  more. 

By  a  charter  of  Duke  William  of  Bavaria  on  the  13th  May, 
1355,  Rotterdam  obtained  the  privilege  that  whoever  of  the 
citizens  forfeits  his  life  by  due  course  of  law,  may  forfeit  no 
more  to  the  lord  than  the  half  of  his  own  property,  and  that 
the  other  half  shall  remain  to  his  wife,  or  his  lawful  children  or 
heirs ;  and  on  the  13th  February,  1580,  by  the  States  of  Holland, 
in  the  name  of  King  Philip  then  at  Utrecht,  it  was  further 
granted  that  the  citizens  of  Rotterdam,  committing  any  homi- 
cide, should  forfeit  no  more  of  their  property  than  eighty 
pounds,  of  forty  great  each,  Flemish  money.* 

To  Schiedam  was  granted,  first  by  the  Empress  Margaret  in 
the  year  1346,  that  whoever  of  the  citizens  commits  a  homicide, 
shall  forfeit  no  more  than  his  life  and  half  of  his  own  property; 
and  that  the  other  half  of  his  property  should  be  kept  by  his 
wife  and  his  lawful  children,  or  by  his  legal  heirs;  and  if  he  be 
reconciled  to  the  relatives  of  the  dead  person,  he  shall  be 
indebted  to  the  lord  only  in  a  fine  of  ten  pounds,  and  ten  pounds 
for  safe  conduct;  but  a  minor  child  of  a  citizen  of  the  said  city 
may  forfeit  no  more  than  his  life,  and  ten  pounds  out  of  his 
father's  and  mother's  property,  if  they  themselves  be  alive. 
And  afterwards  by  a  charter  of  Diike  William  of  Bavaria,  given 
on  the  27th  August,  1412,  it  was  granted  that  whoever  of  the 
citizens  commits  a  homicide  within  the  territories  of  Holland, 
shall  forfeit  his  life  and  eighty  pounds  of  his  property. 

To  Schoonhoven,  by  a  charter  of  Lord  Jan  van  Bloys,  Lord 
of  Schoonhoven  and  Gouda,  granted  on  St.  Barbara's  day  in  the 
year  1536,  no  citizen  there,  being  lawfully  married,  may  forfeit 


*  [A     pound     great     (een     pond  Voorn    a    pond    swaarte.      But    in 

groat)  =  a,     Flemish     pound     of     6  Putten    and    Zeeland   offences   were 

guilders.      Wilcocke.      Diet.      Boey  formerly   paid   in    pounds   Parisis, 

(Woordentolh  suh  voce  Ponden)  ob-  each  pound  of  20  great  or  10  common 

serves   that   pounds    were   of   three  stivers.     Boey   adds  that   according 

kinds    in    Holland.      Thus    Pounds  to    Kilian     a    pound    Artois  =  20 

Flemish,  each  equal  to  6  guilders.  common  stivers ;  a  pound  Tournois 

Pounds  Hollands,  each  equal  to  15  10      stivers;      a      pond      ouds=ll 

stivers.     Other  pounds  of  20  stivers  guilders ;  a  pound  Lovens  48  stivers, 

each   at   forty   great,    called   Koop-  and  a  pound  Steerlings  9  guilders. 

mans    pounds,    or    een    pond    goed  — Tk.] 
(a  pound  good  money),  and  in 
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more  to  the  lord  than  one  half  of  his  property,  the  other  half 
remaining  for  his  wife;  and  further  that  no  citizen's  children, 
while  they  are  maintained  by  their  father  and  mother,  may 
forfeit  more  than  ten  Dutch  pounds  to  the  lord  out  of  their 
parents'  property. 

Briel  obtained  by  a  charter  of  Duke  John  of  Bavaria,  Lord  of 
Voorn,  on  the  28th  November,  1407,  that  no  citizen  of  the  said 
town  may  forfeit  more  to  the  lord  in  any  wise,  but  his  life,  and 
fifty  Dutch  pounds  of  his  property. 

Alkmar  obtained  by  a  charter  of  Duke  William  of  Bavaria, 
May  1st,  1315,  that  whoever  of  the  citizens  forfeits  his  life  by 
due  course  of  law,  may  forfeit  no  more  to  the  lord  than  half  of 
his  own  property;  and  that  the  other  half  shall  remain  for  his 
wife  or  his  lawful  children  or  heirs.  Hoorn  and  Enkhuysen 
obtained,  by  a  charter  of  the  said  Duke  William  of  Bavaria,  on 
St.  Martin's  day  in  the  summer  of  1356,  and  Edam,  on  St. 
Elizabeth's  day  in  1357;  Monikendam,  on  St.  Clement's  day  in 
1356;  and  Medenblik,  on  the  4th  September,  1355,  one  and  the 
same  liberty  as  Alkmar.  And  to  the  inhabitants  of  Hoorn,  it 
was  in  addition  granted  by  a  charter  of  Philip  Duke  of  Austria, 
on  the  2nd  of  August,  1504,  that  if  any  of  the  citizens,  being  a 
good  and  peaceable  man,  in  defence  of  his  life  upon  a  great 
injury,  commits  homicide,  that  the  property  of  such  citizen  in 
such  a  case  shall  be  free  and  not  be  forfeited  to  the  lord;  pro- 
vided he  pays  for  it  one  portable  weight  of  sixty  pounds,  each 
of  forty  great,  Flemish  money. 

Woerden  obtained  a  charter  from  Duke  Albert  of  Bavaria  on 
St.  Pontian's  day,  1401,  that  a  citizen,  who  commits  homicide 
there,  shall  forfeit  his  life  to  the  Count,  and  not  his  property. 

Woudreghem  and  the  territory  of  Altena  obtained,  by  a 
charter  of  Jacob  Count  of  Hoorn,  Lord  of  Altena  and  Woudreg- 
hem, on  the  18th  December,  1476,  that  in  case  any  man  or 
woman  forfeit  his  or  her  life  or  property,  if  they  live  in  a  law- 
ful state  of  matrimony,  or  if  any  of  them  has  lawful  children, 
that  then  in  such  a  case  no  more  shall  be  forfeited  to  the  lord 
than  half  the  property;  and  that  the  other  half  shall  go  to  the 
husband  or  wife,  who  forfeited  nothing,  or  to  the  children,  pro- 
vided that  all  lawful  debts  be  iirst  paid  out  of  the  common 
estate. 
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Heusden  has  obtained  by  a  charter  of  Albert  of  Bavaria, 
granted  at  the  Hague  on  the  27th  May,  1430,  that  no  man 
residing  in  the  towns  or  country  of  Heusden,  having  a  wife  or 
married  child,  or  several  married  children,  may  on  account  of 
any  penalties  or  fines  (in  whatever  measure  they  may  be  in- 
curred) forfeit  more  to  the  lord  than  his  life,  and  the  half  of 
such  property  as  he  and  his  wife  or  his  married  children  pos- 
sessed together;  but  in  case  he  possesses  no  property  in  com- 
munity with  them,  that  then  he  shall  forfeit  to  the  Count  all 
his  property. 

Naarden,  Weesop,  and  Muyden,  have  the  same  liberties  in 
this  respect  as  the  citizens  of  Goyland  and  Amstelland,  which 
are  stated  further  on  in  this  chapter. 

Ylaardinge  obtained  by  a  charter  of  the  Empress  Margaret, 
on  Monday  before  Pentecost,  in  1346,  that  whoever  of  its  citi- 
zens commits  a  homicide  shall  forfeit  his  life  and  not  more  than 
half  of  his  own  property,  and  the  other  half  shall  be  retained 
by  his  wife  and  his  lawful  children  or  legal  heirs;  but  whoever 
of  the  said  citizens  commits  homicide  and  is  reconciled  with  the 
relations  of  the  dead  person,  shall  be  indebted  to  the  Count  in 
no  more  than  a  fine  of  ten  pounds,  and  ten  pounds  for  safe 
conduct. 

The  inhabitants  of  Zirxzee  obtained  a  privilege  from  Duke 
William  of  Bavaria,  on  St.  John's  day,  in  the  summer  of  1312 
(which  was  renewed  by  the  Emperor  Charles  V.  on  the  4th  July, 
1515),  that  the  citizens'  may  lose  no  more  of  their  property  than 
sixty  pounds  parasiis*  to  the  lord,  and  ten  pounds  for  the  city, 
whatever  offences  they  may  commit  of  any  criminal  or  civil 
nature,  and  whether  they  forfeit  their. lives  or  not. 

Hardinxvelt,  a  village  in  South  Holland,  has  obtained  by 
charter  of  the  Lord  Arend  van  Gent  in  the  year  1412,  that  in 
whatever  manner  a  man  conimits  a  homicide  or  any  other 
offence,  he  may  forfeit  no  more  than  his  life  and  seven  English 
nobles,  t 

Papendregt,   Yinkenland,    and   Matena,   also   villages   in  the 

*  [Parasis. — Parasises.     See  note  2.  ch.  13.    §   13.     Noble  denotes  an 

in   Appendix,   vol.    1.   p.    501.    and  English  coin  equal  to  ^  of  a  pound 

Bort.   Tract,  v.   Grim.  Saechen.  tit.  or  about  4  Dutch  gulden.  Kramers. 

10.  n.  137. — Tb.]  Kunstwoordentolk. — Tb,.] 

+  [Nohle,  Nohel.     See  vol.  1.  bk. 
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South  of  Holland,  have  obtained  by  a  charter  of  the  Lord  Eey- 
nout  van  Brederode  in  the  year  1387,  that  none  of  the  good 
people  there  may  forfeit  more  to  the  lord  than  his  life  and  ten 
pounds,  whatever  crime  he  may  have  committed ;  and  that  when- 
ever anyone  forfeits  his  life  and  quits  the  country,  he  shall 
nevertheless  forfeit  no  more  than  the  said  ten  pounds,  and  shall 
be  at  liberty  freely  to  enjoy  the  remainder  of  his  property. 

The  villages  of  Yroon,  Koedyk,  Ouddorp,  and  Otterleek  have 
the  same  right  of  citizenship  and  liberties  as  the  town  of  Alk- 
mar,  which  have  already  been  stated  supra. 

The  countries,  which  were  favoured  with  such  privileges  on 
behalf  of  all  their  inhabitants  in  general,  are  South  Holland, 
North  Holland,  Kenmerland,  Voorn,  Amstelland,  Goyland,  and 
Waterland. 

South  Holland  consists  of  those  portions  of  country,  which  are 
under  the  jurisdiction  of  the  court  and  high  tribunal  of  South 
Holland;  (viz.  the  lands  and  villages  belonging  to  the  towns  of 
Dordrecht,  Gorcum,  Worcum,  Schoonhoven,  Heusden,  and 
Geervlied  in  the  country  of  Putten)  which  obtained  by  a  charter 
of  Count  Jan  van  Henegouwen,  in  the  year  1303,  that  whoever 
commits  a  homicide  within  the  jurisdiction  of  the  Court  of  South 
Holland,  should  have  safe  conduct  from  the  lord  for  ten  Dutch 
pounds,  and  should  forfeit  no  more  than  that  sum  for  the  homi- 
cide ;  and  upon  paying  the  said  twenty  pounds  the  offender  shall 
be  at  liberty  to  enter  upon  and  possess  again  all  his  premises 
and  property  belonging  to  him  at  the  time  he  committed  the 
homicide ;  which  was  conj&rmed  by  the  Empress  Margaret  on  the 
10th  May,  1346,  and  with  this  addition  thereto,  that  those  of 
South  Holland,  as  well  noble  as  common  men,  who  resided  out 
of  the  free  towns  and  free  manors,  whether  man  or  woman,  hav- 
ing lawful  children,  may  forfeit  no  more  to  the  lord  than  their 
lives  and  the  half  of  their  own  property,  and  that  the  other  half 
shall  remain  for  their  lawful  children ;  and  likewise,  that  no  one 
shall  forfeit  the  property  of  another,  but  that  everyone 
shall  forfeit  his  own  property  personally  (met  'er  hand),*  unless 
it  be  a  man's  adopted  child,  who  being  of  age,  and  not  provided 
for  according  to  law  in  South  Holland,  shall  forfeit  ten  pounds 

*  [Met  'er  hand  —  personellement,  suh  voce  Hant.  p.  554.  col.  2.  4  (a). 
persoonlyh.      Staellert.     Glossarium      — Tr.] 
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to  the  manor  out  of  the  property  of  his  father  and  mother  and 
no  more. 

The  inhabitants  of  North  Holland,  including  the  dikereeve- 
ship  of  Rhineland,  Delftland,  Schiedam,  and  Woerden,  with  the 
towns  of  Delft,  Leyden,  Gouda,  Eotterdam,  Schiedam,  Oude- 
water,  Woerden,  Vlaardinge,  and  the  Hague,  likewise  obtained 
a  charter  from  the  said  Empress  Margaret,  on  the  Sunday  after 
Ascension  day,  in  the  year  1346,  that  whoever  of  the  good 
people,  residing  in  the  countries  of  the  northern  part  of  Hol- 
land, without  distinction  (excepting  only  those  who  in  the  said 
country  have  the  free  right  of  jurisdiction  within  their  own  free 
domains)  commits  a  homicide,  shall  forfeit  to  the  lord  no  more 
than  his  life,  and  the  half  of  his  own  property;  and  that  the 
other  half  shall  remain  for  his  wife  and  children,  or  his  lawful 
heirs;  and  that  his  feudal  land,  which  he  holds  from  the  count, 
shall  follow  him;  and  that  whenever  anyone  has  made  amends 
to  the  relatives  for  a  homicide,  he  shall  be  at  liberty  freely  to 
enter  upon  all  his  property,  both  his  own  and  his  feudal  pro- 
perty, in  the  same  manner  as  he  possessed  it  when  he  committed 
the  homicide  (excepting  when  he  shall  be  punished  by  fine  or 
branding) ;  and  he  shall  give  the  lord  a  fine  of  ten  pounds,  and 
for  safe  conduct  ten  pounds;  and  further,  whoever  forfeits  his 
life  lawfully  in  any  other  case  but  homicide,  his  wife  or  children 
or  lawful  heirs  shall  then  also  keep  the  half  of  his  own  property, 
and  the  whole  of  his  feudal  property  in  the  same  manner  as  in 
the  case  of  homicide;  and  no  minor  child  may  forfeit  more  than 
ten  pounds  out  of  the  property  of  his  father  and  mother. 

Kenmerland,  in  which  are  also  ipcluded  the  town  of  Haarlem 
and  many  important  villages  and  their  hamlets,  has  also 
obtained  from  the  Empress  Margaret,  by  a  charter,  on  Friday 
after  the  Holy  Ascension  day  in  the  year  1346,  that  whoever  of 
the  inhabitants  forfeits  his  life  lawfully,  may  forfeit  to  the  lord 
no  more  than  his  life  and  the  half  of  his  own  property ;  and  that 
the  other  half  shall  remain  for  his  wife  and  children  or  his  lawful 
heirs;  and  that  his  feudal  land,  which  he  holds  from  the  Count, 
shall  freely  follow  him  in  all  crimes,  so  far  as  he  renders  to  the 
lord,  from  whom  he  holds  it,  what  a  vassal  is  bound  to  do  to  his 
lord  without  fraud;  and  all  feudal  property,  which  is  not  held 
from  the  Count  shall  be  and  continue  in  all  rights  as  it  was 
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derived  from  antient  times;  and  whenever  anyone  commits  a 
homicide  and  has  made  amends  for  the  same,  he  shall  be  hound 
to  pay  ten  pounds  for  safe  conduct;  and  thereupon  he  shall  take 
possession  of  his  property  which  he  had  when  the  homicide  was 
committed,  unless  he  had  been  punished  for  it  by  fine  or  brand- 
ing; and  his  feudal  property  will  follow  him  as  aforesaid;  and 
moreover,  that  no  minor  child  may  forfeit  more  than  ten  pounds 
out  of  the  property  of  his  father  and  mother. 

The  inhabitants  of  the  country  of  Yoorn  have  obtained,  by  a 
charter  of  Philip,  Duke  of  Austria,  in  December,  1494,  that  for 
no  offence  whatever  shall  they  forfeit  more  than  their  lives  and 
one  hundred  pounds,  of  forty  great,  Flemish  money,  to  wit, 
eighty  pounds  for  the  forfeiture  and  twenty  pounds  for  safe 
■conduct;  excepting  for  murder,  murder  with  arson,  rape,  high- 
way robbery,  sacrilege,  suicide  (desperatie) ,*  monopoly,!  rebel- 
lion against  the  lord,  and  homicide  with  premeditated  design. 

Those  of  Amstelland  and  Goyland,  as  well  within  the  towns  as 
without  them,  obtained  by  charter  of  Albert  of  Bavaria,  on 
Sunday  after  St.  Gregory,  1387,  that  whoever  kills  a  man  in  the 
said  country,  and  is  lawfully  convicted  thereof,  shall  be  free 
upon  the  payment  of  one  hundred  pounds  out  of  his  property  to 
the  lord;  but  if  more  than  one  man  has  been  accused  and  testi- 
fied against  on  oath,  each  of  the  persons  accused  will  in  that 
case  forfeit  to  the  lord  out  of  his  property  sixty  pounds;  and, 
in  addition,  shall  make  amends  for  the  homicide  to  the  relations 
of  the  dead  person,  according  to  the  direction  of  the  court  of 
justice,  or  remain  in  the  country  without  peace;  but  if  the 
offender  be  apprehended  fresh  in  the  act,  and  be  convicted  of 
homicide,  according  to  law,  justice  shall  be  done  upon  his  body, 
and  neither  the  lord  nor  anyone  else  shall  have  anything  thereof ; 
and  further  that  no  children  may  forfeit  the  property  of  their 
parents,  during  the  lifetime  of  their  parents ;  and  lastly,  that  no 
one  may  forfeit  in  the  said  country  more  than  the  half  of  his 
property,  and  the  other  half  shall  go  to  his  wife  and  children, 
or  lawful  heirs. 

Those  of  Waterland  obtained  by  a  charter  of  the  Lord  Jan  van 

*  [Desperatie    =    Suicide.      Cf :  Tb.] 

Damhouder  Prad.   Grim.   cap.  90 :  +  [Monopoly.     See  ante.   Bk.   4. 

ch.   88  of  the  Butch  edition;   and  ch.  20.  §  3.— Te.] 
supra.   §   3.   of  the  text,   in  fine. — 
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Persyn,  on  the  evening  of  Ladyday,  1273,  that  for  a  homicide 
they  shall  forfeit  to  the  lord  no  more  than  ten  pounds. 

The  preceding  is  a  short  statement  of  the  towns  and  places 
which  have  obtained  their  peculiar  privilege  herein  by  charters- 
granted  to  them,  besides  which  there  are  very  few,  if  any  other, 
places  that  have  obtained  a  like  privilege. 

But  with  respect  to  the  Hague,  to  which  place  no  special 
privilege  was  granted,  it  is  to  be  remarked,  that  the  charter 
of  the  Empress  Margaret,  given  in  the  year  1346  (by  which  the 
privileges  above  stated  were  granted  to  all  the  territories  of 
North  Holland),  speaks  of  all  good  people  residing  within  the 
territory  of  North  Holland  without  distinction,  excepting  only 
those  who  in  the  said  territory  have  free  right  of  jurisdiction 
within  their  said  lordships;  whence  it  may  justly  be  concluded 
that  the  inhabitants  of  the  Hague  (as  that  place  is  situated 
within  the  said  territory,  and  as  the  treasurer  of  the  northern 
part  of  Holland  resides  there)  cannot  be  excluded  from  the  said 
privilege; 

The  nobility  in  Holland  obtained  a  grant  on  the  9th  January, 
1593,  that  in  no  cases  or  offences  should  they  be  liable  to  forfeit 
more  than  their  lives,  and  eighty  pounds,  excepting  in  case  of 
high  treason. 

By  the  Ordinance  of  the  Court  of  Utrecht  Ruhr,  van  proces 
crimineel,  art.  3.  it  is  also  declared,  that  until  further  interpre- 
tation of  this  clause,  expressed  in  several  of  the  above  mentioned 
charters,  whoever  forfeits  his  life,  shall  forfeit  no  more  than  the 
half  of  his  property,  and  that  the  other  half  shall  remain  for  his 
wife  and  children,  8fc.  It  is  to  be  observed,  that  the  Govern- 
ment of  the  county  has  thereby  not  only  referred  to  the  com- 
munity of  property  between  husband  and  wife,  so  as  merely  to 
remove  thereby  all  doubt  and  question,  but  also  that  of  the  half 
belonging  to  the  wife  by  virtue  of  the  community,  something 
could  be  forfeited  by  the  husband  through  crime,  as  master  of 
the  estate,  seeing  that  by  so  understanding  it  such  privilege 
would  be  very  trifling,  and  productive  of  no  benefit  whatever; 
for  indeed,  nothing  else  or  more  would  be  given  to  the  person 
favoured  than  what  the  count  according  to  the  common  law 
cannot  retain.  I.  9.  Cod.  de  bon.  proscript.  Vide  Handvest. 
in  Zuid  Holland,  p.  403.  art.  7.  8r  p.  531  of  the  new  edition  of 


Ch.  XXIX.]  OF  PUNISHMENTS  AND  FINES.  571 

the  year  1654.  Cost,  of  Antwerp,  c.  16.  art.  1.  Sande.  lih.  2. 
tit.  6.  def.  8.  Goris.  de  Societat.  Conjugal,  c.  4.  Grotius. 
Introd.  lih.  1.  c.  5.  vers,  uit  krachte,  in  fin.  "Wliicli  intention 
was  further  confirmed  and  placed  beyond  any  doubt  by  certain 
charters,  with  this  additional  clause,  to  wit,  his  wife  and  children 
or  his  lawful  heirs,  unless  from  the  words  of  the  charter  the 
contrary  expressly  appears  to  have  been  meant,  as  in  the  afore- 
said charters  of  Woudreghem  and  Altena,  and  in  the  subsequent 
one  of  Heusden  which  followed  it ;  whereby  it  seems  that  no  more 
liberty  was  granted  than  that  which  belongs  to  every  one  by  the 
common  law  of  the  land,  and  the  doubt  alone  was  removed, 
whether  also  the  goods  of  the  wife,  brought  into  the  common 
estate,  may  be  forfeited  by  the  husband,  as  master  of  the  estate. 

And  likewise,  although  in  almost  all  the  aforesaid  privileges 
and  charters  no  other  words  are  used  but  the  forfeiture  of  life 
and  property,  they  are  nevertheless  understood  to  take  effect  not 
only  when  the  offender  is  put  to  death  and  his  property  declared 
forfeited  as  well,  as  those  words  imply,  but  also  when  he  is 
banished  or  imprisoned  for  life  with  forfeiture  of  his  property.* 
Z.  2.  D.  de  poenis.  ^  ihi  DD.  I.  1.  Cod.  de  hered.  inst.  I.  14.  §  1. 
D.  de  hon.  lihert.  Vide  Hypolit.  de  Marsil.  in  Pract.  crim.  % 
opportune,  n.  36.  Menoch.  de  arbitr.  jud.  lib.  1.  cap.  89. 
nuTn.  3.  Damhoud.  prax.  crim.  cap.  16.  nvmi.  2.  And  so  it  was 
often  understood  and  judged,  and  a  good  example  thereof  is 
given  by  Eombout  Hogerbeets,  in  his  lifetime  counsellor  and 
pensionary  of  the  town  of  Leyden,  in  the  Cons.  &  Adv.  the 
(Amsterdam)  3rd  vol.  n.  1.  cons.  187. 

This  contribution  having  been  paid  by  the  citizens  and  inhabi- 
tants of  the  said  places,  in  the  manner  above  described,  according 
to  the  tenor  of  their  charters  and  privileges,  or  otherwise,  the 
forfeitures  or  confiscations  not  having  been  clearly  expressed, 
the  remaining  and  other  property  of  the  person  condemned 
devolves  upon  his  heirs,  as  well  by  last  will  as  ah  intestato; 
i.e.  as  well  relations  in  the  colldteral  as  in  the  ascending  and 
descending  line;  see  Clar.  §  fin.  quaest.  78.  num.  1.  Christin. 
vol.  5.  decis.  49.  num.  6.  not  only  to  the  third  degree,  as 
formerly,  but  even  to  the  tenth  and, further  degrees,  see  Perez. 
ad  tit.  Cod.  de  bonis  proscriptor.  sue  daTrmator.  num.  22.  vers. 

*  10 f.  Bort.  Tract,  van  Crim...  Saechen  tit.  10.  §§  138-140.— Tk.] 
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in  Germfiania,  in  verb,  quocunque  gradu.  Carer,  practical, 
criminal.  §  homicid.  7.  num.  34.  Farinac.  d.  loco.  num.  1.  ^ 
DD.  ihi  allegati.  according  to  the  law  of  succession  recognized 
in  the  country. 
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OF  PROCEEDINGS  AT  LAW  CONCERNING  THE  PUBLIC 
REVENUE  OF  THE  COUNTRY,  AND  RECOVERY  OF  ALL 
TOWN  AND  GENERAL  TAXES  AND  CONTRIBUTIONS  AND 
ALSO  OF  THE  INSPECTION  AND  KEEPING  IN  REPAIR  OP 
PUBLIC  ROADS,  DIKES,  EMBANKMENTS,  DITCHES  AND 
DAMS. 


Sect 
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Smuggling  and  defrauding  the 
Public  Revenue  of  the 
Country,  how  punished. 

2.  Contravention       and       mere 

Transgression,     how     to     be 
considered. 

3.  By  whom  to  be  decided. 

4.  Of  the  precise  account  of  the 

Five  specified  Articles. 

5.  Parate  Execution  for  the  im- 

posts of  the  country. 


Sect. 

6.  Excises  of  the  towns,  how  to  be 

demanded,  and  in  what 
manner  smugglers  are  to  be 
punished. 

7.  In  Poundages  and  Taxes. 

8.  Distraining   according  to   the 

Dike  law. 

9.  Inspection    of    Roads,    Dikes,. 

Embankments,  Ditches,  Dams, 
Drained  Lakes,  &c.,  how  to 
be  made,  and  §  10. 

10.  By  Seven  Witnesses. 


Foe  the  coniinon  revenue  of  the  country  (in  which  are  included 
all  poundages,  tolls,  taxes,  imposts,  rents,  excises,  contributions, 
and  voluntary  contributions  imposed  for  the  maintenance  of  the 
common  cause),  there  is  altogether  a  special  legal  process 
appointed. 

§  1.  All  imposts  or  rents  and  excises,  levied  for  the  support  of 
the  common  cause,  and  imposed  upon  consumable  articles  and 
commodities  in  the  towns  and  in  the  country,  ought  to  be  punctu- 
ally paid  and  brought  in;  or  else  the  negligent,  and  those  who 
have  dealt  in  any  goods  or  merchandizes,  owing  imposts  or  toll, 
or  who  have  disposed  of,  carried  away,  introduced  and  consumed 
the  same,  without  paying  the  full  and  entire  amount  of  the  said 
contributions,  are  condemned ;  jirst,  to  pay  a  fine  of  two  hundred 
gilders,  under  prohibition  of  carrying  on  their  trade,  dealings, 
&c.,  for  one  year  for  the  first  offence;  for  the  second  offence  two 
years  and  forfeiture  of  four  hundred  gilders;  and  for  the  third 
time  six  hundred  gilders,  with  perpetual  banishment  and  liability 
to  be  declared  useless  to  the  country,  and  an  enemy  of  the  state,. 
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according  to  the  general  Placaat  upon  the  levying  of  the  general 
and  public  revenue  (Generale  Placaat  op  het  stuk  van  den  opheve 
van  de  Generale  en  Gemeene  Middelen) ;  all  this  over  and  above 
the  fines  imposed  specially  by  the  particular  ordinances  concern- 
ing every  impost  and  excise  against  smugglers  and  transgressors 
of  the  said  ordinances,  as  well  on  behalf  of  the  country  generally 
as  of  the  towns  and  places  to  which  special  power  was  herein 
granted. 

§  2.  With  this  exception,  however,  that  a  contravention  of  the 
said  special  ordinances,  so  far  as  the  frauds  and  deceptions  do  not 
concern  the  common  revenue  and  imposts,  ought  only  to  be  con- 
sidered as  a  contravention  and  mere  transgression,  and  the 
penalties  in  the  said  general  placaat  are  not  understood  to  be 
applicable  to  them  (a). 

§  3.  In  order  to  take  cognizance  of  and  to  have  jurisdiction 
over  the  fines,  penalties,  or  other  disputes  concerning  the  said 
imposts  and  duties,  the  schepenen  or  some  of  them  are  authorized 
and  directed  in  every  town  to  decide  the  said  differences  arising 
as  well  in  the  town  as  in  the  adjoining  villages;  who  are  bound 
to  meet  for  that  purpose  on  certain  days  in  the  week,  and 
administer  justice  to  the  litigating  parties  summarily  and  de 
piano,  that  is,  straightway  and  without  delay. 

If  anyone  finds  himself  aggrieved  by  their  decision,  he  may 
appeal  to  the  lords  commissioned  counsellors  of  their  high 
mightinesses  the  States  of  Holland,  within  two  months;  pro- 
vided that,  if  judgment  be  given  against  farmers  of  the  revenue, 

(a)  Fraud  properly  denotes  a  de-  the  Gen.  Plac.  art.  19.  et  vid.  gen. 

ceitful  withholding  of  what  is  due  to  reg.  p.  323.)  just  as  in  the  case  of 

the    Government    of    the    Country,  other  condemnations  where   anyone 

whereas    Contravention   really   con-  alleges  to  be  aggrieved,  to  my  Lords 

sists  in  negligence  in  carrying  out  Commissioners   of   the    Court ;    and 

the  law.      Consequently  there  is  a  why  these  are  rather  considered  as 

great    difference    between    the    two,  arrests  more  than  other  Condemna- 

which    causes    the    imputability    of  tions  ;  for  the  right  cannot  very  well 

these  acts  (which  can  alone  be  dis-  be  derived  from  the  amount  of  the 

tinguished  by  the  circumstances)  to  sums,  unless  these  are  considered  as 

differ     also.       But     (salvo     semper  arbitrary    corrections    or    composi- 

meliori)   I  cannot   understand  why  tions.    For  the  rest  I  conform  to  the 

there  can  be  no  appeal  in  case  of  con-  respective  Ordinances,  Placaats,  and 

travention     (the    condemnation    in  Resolutions  passed  successively  upon 

which   merely   comprises    a   fine   of  the  general  revenue.    Add.  Zurck  in 

f.  200,  without  infamy,  according  to  Cod.  tit.  gem.  Middelen. 
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tlie  execution  will  in  the  meantime  be  suspended  and  postponed; 
but  against  others  it  is  notwithstanding  to  be  carried  into  effect 
provisionally.     See  the  Generale  Ordonnantie,  art.  17. 

The  law  concerning  the  public  revenue  is  to  be  sought  in 
the  special  ordinances  in  every  case  in  particular,  which  are 
strictly  observed  in  every  part  thereof,  revised  from  time  to  time, 
and  often  amplified  and  amended,  all  of  which  is  too  extensive 
to  admit  of  its  being  here  particularly  considered. 

§  4.  Except  only  that  this  is  to  be  remarked  therein  by  way  of 
admonition,  namely,  that  the  ordinance  relative  to  the  duty 
upon  the  consumption  of  wine,  beer,  salt,  soap,  and  woollen 
cloth,  framed  in  the  year  1633  (and  still  constantly  renewed),  so 
far  as  the  rendering  of  an  exact  account  of  the  said  five  species  of 
articles  was  thereby  introduced,  has  not  been  accepted  and  put 
in  practice  until  this  day  by  the  towns,  so  that  with  respect  to 
them  we  ought  still  to  act  according  to  the  ordinance  of  the  year 
1632. 

§  5.  The  imposts  and  duties  upon  consumable  articles  and 
commodities,  and  likewise  the  poundage  upon  lands,  houses  and 
other  taxes  and  contributions  (excepting  only  the  fines  and 
penalties  against  the  particular  transgressors,  for  which  a  pre- 
vious decree  of  the  judge  is  necessary),  are  recovered  by  imme- 
diate and  actual  execution  from  those  who  are  unwilling  to  pay 
them,  or  who  do  not  pay  their  dues  at  the  appointed  time  and 
place;  and  after  a  demand  of  twenty- four  hours,  they  are  really 
and  actually  recovered  by  seizure  and  detention  of  person  and 
property,  by  imprisonment  and  arrest  of  all  those  who  may  be 
found  in  arrear  on  that  account  of  something  due  to  the  common 
revenue,  and  even  the  towns,  villages,  societies  and  others  liable 
to  pay  the  imposts  and  rents  on  account  of  hire  or  rent,  or  other- 
wise to  answer  for  the  same  (for  which  every  citizen,  inhabitant 
and  member  may  be  called  upon  in  particular  for  his  town, 
village,  or  society),  and  their  property  may  be  inventoried  and 
detained,  whether  moveable  or  immoveable,  in  order  to  be  sold, 
six  days  after  demand  on  account  of  non-payment,  according  to 
the  order  made  and  published  for  that  purpose  at  the  end  of 
March,  1588  (6). 

(b)  Add.  A  Man.  v.  proced.  art.      tit.  95.  cap.  2.  in  not.  num.  10. 
24.  n.  8.  &  Merula  Man.  van  proced. 
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He,  who  feels  himself  aggrieved  by  such  execution,  may  appear 
in  opposition  before  the  commissioned  counsellors  of  the  States 
of  Holland,  by  means  of  petition,  and  remaining  in  prison,  or 
otherwise  being  previously  released  upon  bail,  if  he  be  able  to 
give  the  same,  and  if  the  case  be  of  great  importance  the  petition 
will  be  entertained  and  a  certain  day  allowed  him ;  on  which  day 
he  may  not  only  oppose  the  mode  of  execution,  if  anything  wrong 
has  been  done  therein  (as  in  other  common  imprisonments),  but 
he  may  also  independently  thereof,  seeing  that  no  judgment  has 
preceded  in  the  said  case,  raise  the  question  of  the  legality  or 
illegality  of  the  whole  case  with  respect  to  liability  or  nonliability 
for  the  debt. 

§  6.  Almost  all  the  towns  have  a  right  to  levy  and  impose 
excise  on  their  behalf  on  wine,  beer,  the  grinding  of  corn,  on 
cattle,  and  the  like,  in  order  to  defray  therewith  the  expenses  of 
the  necessary  maintenance  of  the  works  of  the  town  and  other 
charges;  and  an  account  of  this  and  what  is  paid  out  therefrom 
is  annually  rendered  by  the  treasurer  to  some  of  the  presiding 
members  of  Government,  appointed  for  that  purpose,  and  who 
are  denominated  examiners  {Rojermeesters). 

Some  of  these  excises,  together  with  the  common  revenue  of 
the  country,  are  publicly  farmed  out;  and  some  are  recovered  by 
collection  and  collectors  (c),  and  negligent  transgressors  who  take 
articles  subject  to  the  payment  of  excise  without  paying  the  same, 
and  those  who  without  seeing  a  proper  certificate  thereof  deliver 
and  give  out  the  same,  are  fined  in  a  summary  way  by  the 
court,  consisting  of  the  schout,  burgomaster,  and  schepenen,  and 
are  fined  and  punished  arbitrarily  according  to  the  exigency  of 
the  case. 

Of  these  offenders,  formerly,  those  who  intentionally  trans- 
gressed were  publicly  exposed  upon  the  pillory  with  a  wooden 
hood,  or  were  led  along  all  the  streets  with  a  cask  without  a 
bottom  suspended  to  their  body,  and  they  were  to  undergo  further 
similar  public  disgrace;  but  such  punishments  have  not  been 
inflicted  for  a  long  time;  and  offences  of  this  description  are  at 
present  mulcted  and  punished  mostly  by  pecuniary  fines,  prohibi- 
tion from  trading,  and,  if  the  offence  be  very  great,  by  simple 

(c)  See  the  placaat  for  the  aboli-  revenue,  26  June,  1748.  Groot. 
tion    of    farming    out    the    public      placaath.  vol.  VII.  fol.  1204. 
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banishment  from  the  town.*  From  such  sentences  as  they  fall 
under  arbitrary  correction,  no  appeal  or  higher  resort  may  be 
made,  as  has  been  pointed  out  already  with  respect  to  arbitrary 
correction. 

§  7.  The  poundage  of  the  assessment  of  lands  is  collected  and 
accounted  for  in  a  similar  manner  by  the  receivers  and  collectors 
thereof;  but  of  the  houses  in  the  towns  the  same  is  taxed  by  the 
magistrates  up  to  a  certain  amount,  who  also  recover  their 
poundage  and  other  taxes  imposed  directly  without  any  process  of 
law  from  those  who  do  not  pay.  Sometimes  by  seizure,  that  is 
when  the  schout  attaches  the  furniture  of  the  house  and  sells  it 
for  his  arrears;  sometimes  by  imposing  the  burden  of  custodians 
(Kluivers),  that  is  soldiers,  messengers  or  servants,  who  at  cer- 
tain daily  remuneration  are  put  in  custody  of  the  property  until 
satisfaction  be  made.  By  some  the  doors  and  windows  are 
removed.     See  Keuren  of  Ley  den,  art.  201. 

But  with  regard  to  the  poundage  of  lands,  it  is  specially  to  be 
remarked,  that  the  execution  of  them  is  carried  out  at  the  cost  of 
the  lessees,  as  was  determined  by  a  resolution  of  my  lords,  the 
States  of  Holland,  on  the  6th  of  June,  1605,  that  no  schout  and 
court  of  any  village,  nor  those  who  undertake  the  collection  of  the 
poundage,  shall  after  the  expiration  of  three  months  in  every 
year  have  any  right  to  claim  from  the  proprietors  or  their  lands 
any  part  of  the  poundage  of  the  preceding  year;  unless  within 
the  said  period  they  had  duly  and  properly  taken  out  execution 
against  the  tenants  thereof,  without  any  collusion;  and  in  case 
they  had  properly  done  their  duty  and  taken  out  execution,  that 
they  may  demand  from  the  owners  no  more  than  the  eighth 
penny :  but  on  the  first  of  August,  1658,  the  said  resolution, 
against  charging  the  owners  the  poundage  of  lands  farmed  out, 
after  three  months  from  the  expiration  of  every  year,  was  pro- 
longed to  a  whole  year.  And  with  respect  to  owners  who  clear 
or  cultivate  their  own  land,  both  the  owner  and  the  land  itself 
remain  under  obligation  and  execution. 

§  8.  In  Rhin eland,  the  money,  which  by  consent  of  the  dyke- 

*  [i.e.    An  order  of   banishment  See  Stallaert.    Gloss.      A  Kluyver, 

pronounced  in  camera   and  not  in  according    to    Kilian,    also    denotes 

public  (Stil  ontsegging  van  de  Stad.  exactor,    executor    rei    judicatae. — 

— Tb.]  Te.] 

t  [.Kluivers,    Oluivers,    Cnuivers. 
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reeve  and  hig-li  lieemraden*  in  the  manors,  is  assessed  for  making- 
and  repairing  sluices,  flood-gates,  plating  or  supporting  of 
embankments  (Plaatwerk),  mills,  dikes,  bridges,  culverts,  small 
banks  and  similar  other  works,  is  recovered  by  distress  against 
those  who  do  not  pay  on  the  day  appointed;  which  distress  being 
levied,  the  dykereeve  lays  out  the  money,  together  with  the  dis- 
tress money,  provided  he  may  recover  the  same  again  from  the 
property  of  the  person  in  default  by  rating,  and  execute  two 
ratings  in  money,  and  four  ratings  in  pawn,  according  to  the 
dike-law  in  the  following  manner,  viz.  He  who  is  desirous  of 
having  distress  levied,  and  who  is  entitled  to  it,  delivers  a  certifi- 
cate to  the  messenger  of  the  superintendents  of  dikes,  signed  by 
him,  containing  a  correct  statement  of  the  money  for  which 
distress  is  to  be  levied,  and  how  it  has  become  due;  whereupon 
the  messenger  distrains  against  the  persons  mentioned  therein, 
and  notifies  them  to  pay  within  twenty-four  hours  the  amount 
therein  contained,  with  the  distress  money :  but  if  distress  has 
been  had  against  anyone  unjustly,  too  high,  or  for  a  debt  which 
is  not  liquid,  he  may  within  twenty-four  hours  defend  himself 
against  it  (jpandkeeringi),  provided  he  pays  over  to  the  messenger 
the  amount  together  with  the  costs  of  distress,  under  security  of 
restitution  {namptissement) ;  and  the  messenger  shall  appoint  a 
court-day  for  the  purpose  of  deciding  upon  the  distress  and  the 
objection  thereto. 

The  twenty-four  hours  having  expired  and  no  payment  or 
restitution  having  followed,  the  messenger  delivers  a  return  and 
evidence  thereof  into  the  hands  of  the  dykereeve,  who  is  bound 
to  lay  out  the  money  together  with  the  costs  of  distress,  which 
he  will  be  at  liberty  to  recover  and  claim  again  by  rating  from  the 
goods  which  are  nearest  at  hand  of  the  person  distrained  against, 
whereof  he  causes  notice  to  be  given  to  him,  that  the  amount  has 
been  laid  out  by  him,  and  that  therefore  the  person  against  whom 
distress  was  levied  shall  return  the  same  double  within  twenty- 
four  hours,  or  that  he  shall  proceed  otherwise  by  rating ;  against 
which  rating  he  may  again,  provided  he  pays  under  security  of 
restitution,  defend  himself  within  twenty-four  hours  {schat- 
keering) .  But  if  no  payment  nor  defence  against  the  rating  takes 
place,  the  rating  and  pointing  out  of  property  may  be  proceeded 

*  [Keemraden.     See  note  in  the  Appendix,  vol.  1.  p.  477. — Tb.] 
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witli  by  the  messenger  with  two  schepenen  or  neighbours,  suffi- 
cient for  the  amount  claimed,  as  well  as  for  the  fines  and  costs; 
which  rating  being  made,  the  messenger  may  take  the  rated  pro- 
perty for  the  benefit  of  him  who  has  caused  the  rating  to  be  made, 
or  leave  the  same  to  the  raters  for  the  amount  rated.  See  Keuren 
in  't  HeiTwraadschap  van  Rynland,  art.  195,  215,  219,  §  222.  and 
also  Keuren  van  't  Heimraadscha/p  van  Delftland,  art.  301,  et 
seq.  of  Schieland,  art.  231.  et  seq. 

Which  manner  of  proceeding  is  also  observed  in  Kenmerland, 
according  to  the  charters  of  Duke  John  of  Bavaria  of  the  year 
1412.  Vide  Charter  of  Kenmerland,  p.  198,  where  the  mode  of 
levying  distress  is  treated  at  length. 

§  9.  Common  works  of  villages  or  manors  with  respect  to 
dikes,  embankments,  dams,  and  ditches,  have  also  a  peculiar  mode 
of  procedure  in  Rhineland ;  as  follows :  In  order  that  all  public 
roads,  embankments,  dams,  dikes,  and  ditches  may  be  constantly 
kept  and  remain  in  good  repair,  the  schout,  each  in  his  division, 
with  five  superintendents,  once  or  twice  a  year,  upon  a  preceding 
notice  and  publication  of  fourteen  days  (at  least  of  eight  days) 
proceeds  to  view  and  inspect  all  the  roads,  embankments,  dikes, 
dams,  ditches,  and  other  public  works;  on  which  appointed  day 
all  persons  liable  to  keep  dikes  in  repair  (gehoefslaagden)*  are 
bound  to  shew  the  commencement  and  end  of  their  portion  of  the 
works ;  and  the  two  who  are  situated  next  to  the  works  which  are 
not  shown,  are  bound  to  name  the  persons  bound  to  keep  such 
works  in  repair,  or  to  purge  themselves  by  oath  that  they  do  not 
know  them;  whereupon  the  schout  and  superintendents  of  dikes 
(Kroos-hei7nraden)f  at  once  make  a  thorough  inspection;  and 
upon  the  works  which  are  then  inspected  with  the  view  of  ascer- 
taining the  liability  (ter  hanne),  those,  who  are  to  pay  fines, 
forfeit  twelve  stivers  for  the  benefit  of  the  schout,  who  shall  give 
notice  to  the  owner  or  occupier,  that  the  inspection  was  made  at  his 
expense,  in  order  that  the  fine  and  the  costs  of  the  notice  may  be 
paid  by  him,  and  the  requisite  work  be  done ;  and  if  at  the  expira- 
tion of  eight  days,  the  bailiff  and  superintendents  of  the  dikes 
come  a  second  time  to  the  work  which  has  remained  unfinished, 

*  IGehoefslaagden  from  Hoefslag,  +  [Kroos-heimraden,   from  Kroos 

i.e.,  the  share  for  which  anyone  has  sedge ;  a  waterplant.      See  also  the 

been  assessed  in  the  maintenance  of  note  in  the   Appendix   to    vol.     1. 

a  dike  or  road. — Te.]  p.  477  re  Heemraden. — Tb.] 
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to  see  whether  it  has  been  completed  or  not,  and  if  it  still  remains 
unfinished,  the  person  whose  duty  it  is  to  perform  the  work  shall 
forfeit  a  double  fine,  and  the  schout  is  to  give  him  notice  again ; 
and  on  the  eighth  day  after  such  second  inspection,  if  the  schout 
and  the  said  superintendents  come  for  the  third  time  upon  the 
work  left  unfinished,  and  find  it  still  in  the  same  incomplete 
state,  the  person  whose  unfinished  work  was  so  inspected,  shall 
forfeit  two  double  fines,  and  the  schout  will  give  out  the  said 
work  at  the  lowest  price. to  be  completed  at  the  expense  of  the 
said  person.  For  the .  recovery  of  which  costs  and  fines  the 
schout  likewise  proceeds  by  levying  distress  in  the  manner 
already  described.  See  Keuren  van  't  Heimraadscha/p  van 
Rynland,  art.  190.  &  191,  van  Delftland,  art.  173.  et  seq. 

§  10.  But  with  respect  to  unappropriated  and  unmade  works, 
the  owner  of  which  is  not  to  be  found,  or  is  uncertain,  or  concern- 
ing which  there  is  a  dispute  among  two  or  three,  the  same  having 
been  inspected  thrice,  and  the  work  given  but  and  taken  up,  the 
practice  is  to  proceed  therein  upon  the  evidence  of  the  seven 
nearest  owners  or  occupiers  and  proceeding  in  the  manner 
following;  viz.  the  schout  causes  to  be  summoned  upon  the  work, 
on  a  certain  day,  the  seven  nearest  persons  to  the  unappropriated 
work,  to  wit  four  from  the  sea  side,  and  three  from  the  land  side ; 
who  are  bound  to  appear  on  the  day  appointed,  on  pain  of  forfeit- 
ing forty-two  schellings*  to  the  schout  for  the  first  time,  a  third 
part  of  ten  pounds  for  the  second  time,  half  for  the  dikereeve  and 
half  for  the  schout;  and  for  the  third  time,  upon  a  penalty  of  ten 
pounds,  two  third  parts  for  the  schout;  and,  in  case  of  further 
unwillingness,  on  pain  of  arbitrary  correction  and  banishment. 

On  the  said  day  the  schout  comes  with  his  superintendents, 
and  holds  his  court  there,  making  a  report  of  the  inspection  and 
the  money  laid  out,  and  takes  a  conclusion  before  the  said  super- 
intendents against  the  said  seven  nearest  persons,  that  they  shall 
name  the  right  owner  of  the  work,  or  that  they  shall  provisionally 
advance  the  amount  of  the  fines  and  costs,  and  proceed  to  make 
the  said  work  with  the  others,  until  the  right  owner  of  the  work 
shall  have  been  made  known,  in  order  that  he  may  continue  the 
work,  and  all  preceding  fines  and  costs  be  repaid  by  him.  Where- 
upon the  said  superintendents,  having  fully  heard  the  said  seven 

*  [A  Schelling =2id.—1-R.'] 
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nearest  persons,  in  the  absence  of  the  schout,  cause  their  finding 
to  he  reduced  into  writing ;  and  immediately,  or  at  furthest  within 
eight  days  afterwards,  pronounce  their  decision  upon  the  work, 
and  further  condemn  in  all  the  fines  and  costs  those  whom  they 
shall  by  their  oath  find  to  be  liable  for  the  same;  against  whom 
the  schout  produces  his  declaration  and  account  of  the  costs 
before  the  said  superintendents,  and  prays  an  adjudication 
thereon  and  proceeds  according  to  the  said  dike-law  in  recovering 
the  same  by  levying  distress.  See  Keuren  van  Rynland,  art.  193. 
Delftland,  art.  182.  Schieland,  art.  202;  Handvest  of  Kenmer- 
land,  p.  53.  See  also  Charters  of  South  Holland,  new  edition, 
pp.  327,  344,  496,  anno  1654.  And  the  charters  granted  by 
Philip  Duke  of  Burgundy  to  the  towns  of  Holland  on  the  9th 
August,  1446,  contain  a  clause  to  the  following  effect :  "  Whereas, 
at  some  places  in  our  countries,  many  subtilties  and  evasions  are 
used  in  legal  proceedings  by  our  subjects  against  each  other  in 
their  claims  of  lands,  which  they  advance  against  each  other  by 
means  of  the  testimony  of  seven  possessors,*  which  is  an  antient 
custom  in  law,  which  they  abuse :  hence  with  the  advice  and 
approbation  of  our  general  body  of  knights,  cities,  notables,  and 
wise  persons  of  our  said  country  we  have  ordained,  agreed  and 
resolved,  that  the  mode  which  shall  in  future  be  used  and 
observed  respecting  the  right  of  seven  nearest  possessors  shall  be, 
that  the  nearest  seven  fields  which  desire  to  acquire  an  additional 
one,  lose  still  what  is  situated  on  both  sides,  according  to  ancient 
custom,  and  shall  have  the  eighth  field  without  bant  or  penalty, 
i.e.  that  from  every  piece  of  land  between  two  dividing  ditches 
there  shall  be  but  one  possessor,  and  that  such  piece  of  land  shall 
be  at  least  of  an  extent  of  one  morgen  or  six  hundred  roods ;  and 
if  more  than  one  person  has  ownership  in  such  piece  of  land,  then 
he  who  owns  the  largest  proportion  of  land  therein  shall  be 
deemed  the  possessor  thereof ;  and  if  there  be  several  owners,  they 
shall  draw  lots  as  to  who  shall  be  possessor  thereof ;  and  whoever 
loses  he  shall  pay  the  expenses  of  the  seven  members  of  the  court ; 
to  wit,  of  each  of  the  seven  for  his  charges  of  every  lawday,  two 
good  grotes,+  and  if  any  one  of  the  seven  resides  more  than  a 

*  [Seven     possessors;     Seventuig.  Vol.  I.,  page  295,  and  §  9.  supra. — 

See  note  in  the  Appendix. — Te.]  Tr.] 

t  [Ban,   liability  for  compulsory  J  [Grotes;  Chooten.     See  note  in 

work  or  repair.      Vide  the  note  to  the  Appendix. — Te.]. 
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mile  away,  they  shall  give  for  every  mile  two  good  grotes.  Nor 
shall  the  schout  appoint  a  lawday  of  seventuig,  without  pre- 
viously taking  security  for  the  expenses  of  the  seven,  and  also 
of  the  defendant.  And,  moreover,  no  one  shall  he  one  of  the 
tribunal  of  seven  over  any  land,  unless  he  shall  have  been  a  pos- 
sessor of  the  land  for  a  year  and  a  day  before  he  shall  be  able 
to  testify.  And  of  lands  situated  on  sandhills  (geesten)  or 
where  there  are  no  dividing  ditches,  it  is  likewise  to  be  under- 
stood that  every  piece  of  land  by  reason  of  which  one  shall 
testify,  shall  be  at  least  one  morgen  in  extent,  as  aforesaid." 

"With  respect  to  the  inspection  of  embankments,  dams,  ditches, 
and  waters  in  the  drained  marshes  (which  are  numerous  in 
Ehineland)  every  marsh  has  its  special  regulation,  which  gener- 
ally consists  herein :  In  order  to  keep  such  drained  marsh 
thoroughly  dry,  to  avoid  the  danger  of  being  broken  into  or 
flooded,  attention  ought  from  time  to  time  to  be  paid  to  the 
highest  waters  in  winter,  which  come  from  outside  against  these 
drained  marshes  (polders),  and  which  ought  to  be  prevented  by 
proper  embankments;  and  for  that  purpose,  in  mills,  sluices,  or 
waters,  a  mark  or  measure  of  the  height  of  the  water  is  made, 
according  to  which  the  height  of  the  embankments  and  dams 
above  the  said  mark  and  measure  is  taken,  and  allowing  for  some 
shrinkage  a  definite  measure  is  fixed,  by  some  at  five  or  six 
inches  more  or  less  above  the  said  mark,  of  such  breadth  as  is 
deemed  sufficient  according  to  the  circumstances  of  each,  to  pre- 
vent the  inflowing  of  the  said  outside  water. 

In  order  that  all  the  lands  may  be  equally  well  served,  the 
waters  are  deepened  once  a  year  up  to  a  certain  mark,  and  the 
ditches  are  thoroughly  cleaned  and  repaired,  one  year  on  the 
south  side  and  the  next  year  on  the  north  side  of  the  lands. 

The  inspection  is  made  once  or  twice  a  year  by  the  schout  of 
the  manor  within  which  the  drained  marsh  is  situated,  and  by 
two  or  more  superintendents  chosen  annually  for  the  purpose  by 
the  landholders  (ingelanden),*  one  of  whom  goes  out  of  office, 
and  the  other  continues  as  old  superintendent  of  drained  marshes, 
which  likewise  are  subject  to  fines  on  the  first,  second,  and  third 


*  [Inglelanden,  i.e.,  owners  or  possessors  of  land  within  a  drained  or 
dike-protected  polder. — Tr.] 
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inspection,  and  ultimately  to  the  work  being  given  out,  as 
already  stated  concerning  public  roads. 

The  works  are  made  for  the  most  part  by  each  person  next  to 
bis  own  land,  where  the  end  protections  are  which  border  upon 
the  waters  or  embankments;  but  where  the  embankments  or 
waters  run  along  any  person's  land,  or  into  large  marshes,  where 
there  are  many  interior  lands,  an  apportionment  of  liability 
(hoefslag)  is  made;  and  each  one's  work  according  to  the  size 
of  his  lands  is  marked  off  along  the  embankments  and  waters,  by 
dividing  up  the  whole  length  thereof. 

Accounts  of  the  common  charges  of  milling  and  others  are 
annually  submitted  by  the  superintendents  of  mills  in  the  pre- 
sence of  the  schout  and  landholders  summoned  for  that  purpose 
by  the  posting  up  of  notices ;  and,  for  greater  security  so  that  no 
improper  charges  be  included  therein,  the  said  accounts  are  to 
be  examined  by  the  dikereeve  and  superintendents  of  dykes  in 
Ehineland,  under  a  certain  penalty;  and  an  estimate  of  the 
number  of  morgen  of  the  drained  marsh  each  according  to  its 
share  is  made  and  furnished  before  the  same  may  be  collected  and 
received  by  the  mill  superintendents  of  such  drained  marshes. 
But  on  account  of  the  difficulty  in  collecting  the  money,  a 
special  privilege  was  granted  in  favour  of  some  drained  marshes 
at  the  time  they  were  made,  that  the  landholders  subject  thereto 
must,  besides  the  framing  of  the  account  and  estimate,  render 
their  share  in  material ;  on  which  the  approbation  of  the  dikereeve 
and  superior  superintendents  of  the  dikes  is  requested.  See  the 
187.  Keur.  van  't  Heimraadschap  van  Rhynland  and  certain 
ampliat.  8f  interpretat.  ejusdem,  Nov.  12.  1639,  July  6,  1651, 
and  Feb.  3,  1652.  From  this  regulation  are  excluded  drained 
marshes  which  are  less  than  one  hundred  morgen  in  size,  and 
which,  on  account  of  their  small  size,  are  managed  by  the  mill- 
masters  alone,  without  the  knowledge  of  the  schout,  or  appro- 
bation of  the  heimraden.  See  the  above-cited  Keur.  of  the  12th 
November,  1612,  and  the  subsequent  ampliation  and  interpreta- 
tion thereof. 
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CHAPTEE    XXXI. 

OF    THE    MANNER    OP    PROCEEDING    BY    WRITTEN    OR 
VERBAL  PLEADING. 


Sect. 

1.  How  to   conduct   and  proceed 

with  a  case  after  its  comple- 
tion. 

2.  By  memorials   and   advertise- 

ments of  law,   and  how  the 
same  are  to  be  put  in.  ' 

3.  Of  additions  and  how  they  are 

to  be  drawn  up. 

4.  Of  Advertisements  of  law  and 

when  to  use  them,  et  vid.  §  7. 

5.  How  to  introduce  new  facts. 


Sect. 

6.  How  to  frame  a  claim,  answer, 

replication  and  rejoinder. 

7.  See  §  4. 

8.  Of  Beproches. 

9.  Of  Salvations. 

10.  Of      Debate,       counterdebate, 

solution  and  supersolution. 

11.  How  by  word  of  mouth. 

12.  Answer. 

13.  Replication. 

14.  Rejoinder. 


Thus  far  we  have  considered  proceedings  at  law  in  general  and 
the  institution  thereof;  it  will  further  be  necessary  to  treat 
specially  of  the  mode  in  which  a  case  after  its  completion*  ought 
to  he  conducted  and  prosecuted  both  before  the  Court  of  Holland 
and  in  the  towns  and  country.  For  this  purpose  the  Instruction 
of  the  Court  of  Holland  serves  as  a  guide,  and  likewise  the  daily 
practice  in  the  application  thereof;  to  which  may  be  added  the 
Precedents  as  well  of  requests,  Tnandamenten,  conclusions  and 
Forms  of  documents,  published  by  the  Secretary,  Willem  van 
Alphen,  under  the  name  of  Pafegay  or  Boolt  of  Forms ;  and  with 
respect  to  the  towns  and  the  country  recourse  must  be  had  to  the 
Ordinance  of  't  stuk  van  de  Justitie  within  the  towns  and  in  the 
country  of  the  year  1580  in  civil  cases  and  the  Edict  of  King 
Philip  op  't  stuk  van  de  crimineele  justitie,  promulgated  both 
for  the  Court  of  Holland  and  for  the  other  judges  in  the  year 
1570,  and  confirmed  by  me  by  a  reference  to  all  laws,  jurists, 
placaats,  ordinances,  charters,  local  enactments,  customs,  and 
decisions;  and  likewise  the  Costuynfien  of  Rhineland  concerning 


*  [After  completion,  i.e.,  after  closing  of  the  pleadings,  when  the  parties 
are  at  issue. — Tr.] 
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tlie  mode  of  procedure  before  tlie  High  Court  of  Ehineland 
antiently  in  use  in  criminal  cases,  and  subsequently  confirmed 
by  me,*  wbere  whatever  relates  to  these  matters  in  particular 
is  suiBciently  discussed. 

§  1.  Except  that  the  above  do  not  treat  of  the  mode  in  which  a 
case  must  be  prosecuted  further  after  it  has  been  fully  instituted, 
and,  as  it  is  termed,  conclusion  has  been  made  in  law  and  the 
case  closed  for  final  judgment.  This  may  be  done  in  one  of  two 
ways,  either  in  writing  or  by  verbal  pleading,  according  to  the 
nature  of  the  case. 

A  case  again  may  be  conducted  in  writing  in  two  ways,  either 
in  law  or  in  fact. 

§  2.  Cases,  which  consist  of  matter  of  law,  are  admitted  or 
ordered  to  be  set  forth  in  Memorials  and  Advertisements f  of 
law.  A  memorial  is  a  short  writing  in  which  the  case  and  the 
question  alone  are  stated,  and  the  conclusion  and  dispositive 
taken  thereon,  as  well  on  the  side  of  the  plaintifE  or  applicant  as 
on  the  side  of  the  defendant  and  respondent.  On  the  side  of 
the  plaintiff  it  contains  a  short  statement  of  his  case  and  right, 
and  on  the  side  of  the  defendant  a  short  statement  and  allegation 
of  the  contrary  against  the  claim  of  the  plaintiff  or  petitioner, 
and  a  short  resolution  and  statement  in  conclusion  of  the  demand 
and  answer  made  thereto.  So  that  thereby  no  opening  of  legal 
means,  but  only  the  statement  of  the  question  and  of  the  case  of 
the  plaintiff  with  the  answer  of  the  defendant  thereon,  is  made, 
without  any  further  allegation,  which  is  reserved  for  the  second 
document  called  the  Addition. 

In  cases,  which  are  set  forth  by  memorial,  time  is  given  from 
fourteen  days  to  fourteen  days,  without  any  further  delay,  on 
pain  of  bar;  and  by  serving  and  exchanging  a  list  of  documents 
in  support  of  what  is  contained  in  the  memorial,  mentioning 
the  paragraph  in  the  memorial  to  which  they  refer,  and  the 
other  paragraphs  are  merely  casually  mentioned  that  they  are 
juris,  illative  or  negative,  that  is  that  they  consist  of  matter  in 

*  [This    refers    to    the    Author's  pronounced,       setting       forth      the 

notes  to  his  edition  of  the  Customs  grounds  of  the  case  and  referring  to 

of  Rhineland. — Tk.]  authorities      in      support     thereof. 

t  [Advertisement,  i.e.,   a  writing  Boey.  Woordentolk.     See  also  §  4.  of 

handed  in  after  the  conclusion  of  the  the  text,  infra. — Tb.J 
pleadings    and   before    judgment  is 
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law  or  are  clear,  either  in  support  of  or  against  the  claim,  with- 
out any  further  proof  being  required. 

§  3.  The  memorials  having  been  served,  the  parties  frame 
additions  in  answer  to  each  other's  memorials,  and  no  further 
opening  is  given  to  the  litigant  parties,  except  in  case  of 
appeal,  that  is  resort  to  a  higher  judge.  An  addition  is  a 
further  statement  of  the  allegation  of  the  plaintiff  or  applicant, 
and  an  answer  to  the  memorial  of  the  defendant  or  respondent, 
who  in  like  manner  replies  to  the  same,  paragraph  by  paragraph, 
and  adding  such  legal  arguments  as  each  may  deem  necessary 
in  support  of  his  case  and  contravention  of  that  of  his  opponent. 

§  4.  Which  written  additions  are  sometimes  supplemented  by 
a  further  document  called  advertisement  of  law,  in  additional 
support  of  the  case  of  the  parties.  By  means  of  such  document 
the  case  is  further  set  forth  in  law,  if  it  be  deemed  necessary, 
especially  in  the  first  instance  whenever  it  is  apprehended  that 
the  case  will  be  carried  into  appeal,  for  in  the  first  instance  the 
additions  remain  the  last  documents  of  which  the  parties  get  no 
notice,  for  they  must  guess  and  gather  from  the  memorials  alone 
and  the  inventory  of  the  documents  what  use  will  be  made 
thereof  and  whereon  the  parties  found  their  case,  and  of  the 
arguments  which  they  will  set  forth  in  their  Additions.  But 
if  the  case  is  carried  into  appeal,  a  copy  of  each  other's  addition 
may  be  obtained  in  order  to  ascertain  whereon  the  case  and  the 
judgment  are  founded. 

When,  therefore,  there  is  reason  to  think  that  the  case  will 
be  appealed  from,  some  practitioners  know  how  to  give  as  little 
opening  of  the  grounds  of  the  case  as  is  possible,  and  so  to  con- 
duct the  case,  that  by  the  additional  documents  the  case  may  be 
conducted  as  soberly  and  nearly  to  the  same  extent  as  was  done 
by  the  memorials,  adding  thereto  an  advertisement  of  law  by 
which  they  make  the  full  and  further  statement  of  the  case, 
which  advertisement  is  and  remains  a  secret  document,  as  well 
in  the  second  and  further  as  in  the  first  stage  of  the  suit.  Other 
practitioners,  however,  who  are  accustomed  to  act  plainly  do  not 
pay  much  attention  to  this,  holding  that  the  grounds  and  merits 
of  the  case  can  be  gathered  from  the  memorials;  and  that  the 
legal  arguments  which  each  can  allege  in  his  favour  ought  to  be 
so  apparent  that  one  need  not  look  for  the  same  in  the  writing  of 
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the  party,  and  that  therefore  it  must  be  of  little  consequence, 
whether  the  opposite  party  can  have  knowledge  thereof  or  not  in 
the  second  instance,  and  that  each  ought  not  to  deprive  the  other 
of  an  opportunity  of  obtaining  information  thereof,  but  ought  to 
have  the  justice  of  the  case  itself  in  view,  without  using  any 
means  of  suppression,  which  is  not  considered  a  correct  practice 
in  pleading,  nor  is  the  judge  bound  to  look  into  such  advertise- 
Tnents;  so  that  the  advertisement,  to  be  added  to  the  addition  is 
only  of  use  in  the  second  instance,  for  the  purpose  of  refuting 
the  additions  of  the  party,  on  which  account  on  both  sides  copies 
of  it  are  given;  and  likewise  when  the  case  is  decided  by  the 
Court,  he  who  loses  it  may  require  a  copy  of  the  additions  of  his 
adversary  in  order  to  consider  whether  he  will  appeal  or  not. 

When  an  appeal  is  made  to  the  Court  from  a  case  which  was 
stated  in  writing  by  memorials  and  additions  before  an  inferior 
judge,  the  case  is  again  set  forth  anew  by  means  of .  memorials 
and  advertisements  of  law,  without  being  obliged  to  make  use  of 
the  preceding  documents.  But  when  from  a  case,  which  was 
stated  in  writing  by  means  of  inemorials  and  advertisements  of 
law  to  the  Court,  an  appeal  is  lodged  to  the  Supreme  Court,  these 
writings  as  they  are  found  are  examined  [geevangeliseerd)  with 
all  the  documents  of  the  suit,  that  is  transmitted  under  seal  in 
order  that  it  may  be  decided  ex  iisdem  actis,  an  bene  vel  male; 
and  only  copies  of  the  additions  are  given  on  both  sides,  in  order 
to  answer  them  by  written  law-advertisements.  See  Instruct, 
van  den  Ho  gen  Road,  art.  225. 

§  5.  If,  after  the  case  has  been  stated  by  meviorial,  any  new 
documents  are  discovered  bearing  on  the  case,  we  may  apply  by 
means  of  request  civil  or  also  by  request  in  judicio  for  leave  to 
introduce  new  facts  and  allegations,  and  these  are  then  made 
use  of  by  ampliation  of  the  memorials  and  fresh  production  under 
inventory. 

Cases,  which  consist  in  matter  of  fact,  are  set  forth  in  various 
ways.  In  ordinary  cases  by  claim,  answer,  replication,  rejoinder, 
which  are  accepted  by  the  parties  themselves  after  taking  their 
short  conclusions,  or  otherwise  the  court  itself  issues  an  order 
with  the  clause  to  frame  and  serve  acts. 

§  6.  The  claim  is  almost  set  forth  in  the  same  way  as  the 
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memorial,  by  a  statement  of  the  case  as  it  exists  (u),  to  which 
answer  is  made  with  a  similar  inventory  of  documents  serving 
in  refutation  of  the  claim.  Whereupon  a  written  replication 
and  rejoinder  are  drawn  up  and  served,  whereby  the  parties 
respectively  persist  in  their  claim  and  answer,  and  the  allega- 
tions of  each  other  replied  to  within  a  like  time  of  from  14  days 
to  14  days.  These  writings,  having  been  served,  are  returned 
to  the  respective  parties,  in  order  to  have  such  documents  added 
thereto  under  inventory,  as  may  tend  to  support  and  prove  the 
contents  or  paragraphs  of  the  pleadings. 

§  7.  These  having  been  exchanged  on  both  sides,  each  party 
requests  such  copies  (&)  thereof  as  he  may  deem  necessary  in 
further  support  or  refutation  of  each  other's  allegations,  to  be 
made  by  advertisement  of  law. 

If  the  proof  consists  of  oral  evidence,  the  witnesses  are  further 
examined  and  their  evidence  confirmed  by  an  oath,  which  is 
called  re-hearing  the  witnesses  (recolement)*  (c),  and  they  are 
heard  on  such  paragraphs  and  points  as  each  party  seeks  and 
desires  to  adduce  against  or  in  favour  of  the  evidence  put  in. 
Against  which  again  writings  are  prepared  called  Reproches  and 
Salvations. 

§  8.  Reproche  is  a  document  whereby  the  evidence  is  chal- 

(a)  See  ante,  Ch.  XV.  and,  be-  ced.  of  the  town  of  Antwerp,  printed 
sides  the  references  there,  A  A.  at  the  end  of  the  Costuymen  tit.  van 
Barbos  loe.  comm.  lib.  10.  cap.  19.  den  Thoon,  art.  9.  &  10.  is  remark- 
junet.  Voet.  ad  Dig.  tit.  de  edendo.  able,    "  Item,   before   the   witnesses 

(b)  Or  inspection.  See  the  Utr.  are  examined,  they  shall  have  an 
Man.  van  Proced.  pt.  2.  cap.  3.  and  oath  administered  to  them,  and  the 
ante,  Ch.  XVI.  §  2.  in  notis.  danger  pointed  out  to  them  of  not 

*  [Becolement  denotes  the  rehear-  openly  declaring  (the  truth),  and  of 
ing  or  reading  over  of  the  evidence  of  leaning  towards  the  one  side  or, the 
a  witness  in  order  to  ascertain  other  through  favour,  malice, 
whether  he  adheres  to  his  statement  hatred,  or  otherwise.  And  the  wit- 
already  made  and  the  answers  given  nesses  shall  be  carefully  asked  the 
by  him,  or  whether  he  desires  to  reason  for  their  knowledge,  and  of 
correct  his  evidence  in  any  par-  the  place,  persons  who  were  present, 
ticular.  Boey.  Woordentolh.  The  and  whether  they  know  them  and  are 
term  Becolement  is  also  used  in  the  not  related  to  them,  or  have  an  in- 
sense  of  comparison,  e.g.,  of  an  terest  in  the  suit,  and  other  similar 
original  document  with  a  copy.  questions  in  full."  Add  Boey.  in 
Kramers.    Kunstwoordentolh. — Te.]  verio  recollement  S  Amst.  Secret,  c. 

(c)  Concerning  the  recolement  of  XVI. 
witnesses  the  Styl.  &  Man.  van  Pro- 
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lenged  and  contradicted,  either  on  tlie  ground  of  non-credibility 
of  the  witnesses,  or  in  refutation  of  what  they  have  testified. 

§  9.  Salvation  is  a  document  in  which  the  witnesses  and  the 
evidence  are  set  out  and  maintained  against  the  reproche  thai 
has  been  made  (d). 

In  matters  of  account  the  parties  draw  up  a  debate,  contra- 
debate,  solution  and  swper solution,  in  the  same  way  as  in  the 
case  of  claim,  answer,  replication  and  rejoinder. 

Debate  is  a  document  drawn  up  against  an  account,  pointing 
out  the  mistakes  and  errors  therein;  and  the  custom  is  to  write 
to  each  other,  by  way  of  answer,  to  the  items,  whether  they  are 
admitted  or  not,  and  the  objections  which  may  be  urged  or 
advanced  against  the  same  (e). 


(d)  See,  besides  the  Man.  van  Pro- 
ced.  in  the  Court  of  Holland,  Zeeland 
and  West  Friesland,  tit.  12.  per  tot. 
the  Man.  of  Proced.  in  the  Court  of 
Utrecht,  chaps.  24,  27,  28  &  29,  and 
the  Ordonn.  of  the  Court  of  Amster- 
dam, p.  123  et  seq. 

(e)  Concluding  generally  in  this 
or  some  similar  way,  "  for  which  and 
other  reasons  the  party  debating 
concludes,  that  the  party  debated 
against  shall  be  condemned  to  strike 
out  the  whole  amount  or  item  of, 
&c.,  brought  up  in  the  debit  of  the 
account,  and  promptly  to  pay  the 
party  debating  the  sum  of,  &c.,  to- 
gether with  interest  calculated  at  4 
per  cent,  a  mord  saltem  a  lite  mota 
until  fuU  payment  has  been  made, 
and  that  he  may  be  ordered  to  credit 
the  party  debating  in  account,  &c., 
together  with  the  costs ;"  also  some- 
times with  presentation  or  refusal  of 
an  offer  made  on  account  and  with 
this  addition;  "that  the  commis- 
sioners may  report  accordingly." 
Against  which  conclusion  is  taken  by 
contradehate  on  behalf  of  the  party 
coujiterdebated  to  dismiss  the  respec- 
tive conclusions  of  the  party  debat- 
ing, and  that  the  contra  account  and 
answer  may  be  approved  with  costs 
or  for  such  other,  &c.,  or  also  thus  : 


"  The  party  tendering,  trusting  that 
the  commissioners  will  in  their  re- 
port declare  his  ofEer  sufficient,  and 
to  pay  the  debating  party  a  sum  of 

and  shall  dismiss  the  further 

claims  of  the  debating  party." 
Further,  the  parties  on  both  sides 
persist  by  solution  and  supersolution 
in  what  they  have  already  alleged,, 
and  then,  after  interchange  of  In- 
ventories or  Notices  and  muniments 
or  documents,  secret  memorials  pro- 
perly paragraphed  are  put  in,  by 
which  the  impropriety  or  invalidity 
of  the  items  disputed  are  further 
pointed  out,  and  the  remarks  of  the 
party  claiming  on  the  account  sus- 
tained, and  on  the  other  side  the' 
objections  to  the  items  justified  and 
the  remarks  of  the  adversary  refuted. 
Whereupon  in  many  cases,  after 
report  made  by  the  commissioners, 
sentence  is  pronounced,  or  points  of 
office*  opened  as  may  be  deemed 
advisable. 

*  [Poincts  of  office  opened ;  i.e., 
where  the  Court  calls  upon  or  directs; 
one  of  the  parties  to  adduce  further 
proof  on  one  or  other  point  in  the' 
case.  See  Van  der  Linden.  Jud. 
Pract.  hh.  3.  ch.  5.  §  4.  and  supra^ 
ch.  19.  §  45.— Tb.] 
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Counter  debate  is  an  answer  to  the  debate  put  in,  dealing  with 
the  matter  articulatim,  from  one  item  to  the  other. 

Solution  is  a  document  which  serves  in  further  support  of  the 
debate  and  in  answer  to  and  as  it  were  rejection  of  the  counter 
debate. 

Supersolution  is  a  further  support  of  the  counter  debate,  and 
serves  as  a  reply  to  the  solution  put  in  by  the  party  debating. 
The  forms  and  precedents  of  these  documents  will  all  be  found 
in  the  Papegay  or  Booh  of  Forms  lately  enlarged  and  published 
by  the  Secretary  Willem  van  Alphen. 

§  10.  Yerbal  pleadings  take  place  in  all  cases,  which  are  so 
clear  that  a  decision  may  at  once  be  arrived  at,  without  any 
further  inquiry;  or  in  cases  which  admit  of  no  delay  or  where 
provision  is  prayed,  as  for  instance  in  those  claims  which  are 
founded  on  clear  documents,  acknowledgment  and  signature  of 
the  defendant,  or  other  similar  plain  and  irrebuttable  proofs; 
and  likewise  in  all  intervening  requests  and  incidents  the 
pleadings  are  held  verbally  (/). 

In  the  towns  and  in  the  country  the  cases  are  seldom  stated  in 
writing,  but  are  mostly  pleaded  verbally,  to  the  great  prejudice 
of  many  cases  which  are  not  properly  grasped  or  understood  and 
can  be  much  more  clearly  stated  and  set  out  in  writing  [g).    But 

(/)  "  Notwithstanding    that    con-  missioners  are  again  appointed  for 

elusion  has  been  made  by  the  parties,  the  inquiry,  and  the  party  on  whose 

this  will  not  afiect  the  judge,  with  behalf  such  point  of  ofBce  has  been 

regard  to  whom  conclusion  is  never  opened  complies  therewith  by  a  fresh 

taken  in  law  ante  latam  sententiam.  producing  of  witnesses,  or  otherwise, 

Merul.  I.  4.  t.  84.  0.  3.  n.  9.  Instr.  according  to  the  nature  of  the  fact 

van't  Hof.  art.  148,  for  if  the  parties  to  be  proved.     But  whether  in  such 

have   framed   reproches   and    salva-  event  fresh  reproches  and  salvations 

tions,    and    the    suit    brought    into  are  again  framed  in  writing  I  am 

Court  to  be  examined,  the  Court  will  unable  to  say.      I  believe  that  this 

consider  whether  the  facts  set  forth  will  not  be  allowed  the  parties,  ex- 

in  the  reproches  and  salvations  are  cept  for  important  reasons.    If,  how- 

of  such  importance  that  a  new  in-  ever,    the    Court    deems    such    new 

quiry  must  be  held  thereon  or  not.  inquiry  unnecessary,  it  will,  before 

If  the  latter,  the  Court  declares  by  concluding  the  suit,  declare  that  it 

interlocutory  decree,   that   the   suit  can    be    adjudicated    upon    without 

shall  not  be  concluded  at  the  stage  in  further  inquiry.    (M.  S.  R.  H.  S.)  " 

which  it  is,  but  that  inquiry  shall  (gr)  That  is  to  say,   if  the  docu- 

be  made  upon  the  facts  mentioned  in  ments  are  not  too  prolix,  but  have 

the  reproches  and  salvations,  which  been  properly  drawn ;  for  otherwise 

in  this  sense  is  likewise  opening  the  they  will  be  of  no  more  use  than  a 

point  of  office,  and  thereupon  com-  verbal  statement.      Vid.   Man.   van 
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before  the  Court  (of  Holland)  the  same  is  observed  with  a  dis- 
tinction, for  it  is  indeed  left  to  the  option  of  the  plaintiff  to 
plead  the  case  verbally,  but  he  must  expect  that  if  any  further 
inquiry  be  deemed  necessary,  the  case  may  after  conclusion  of 
the  pleadings  still  be  Ordered  to  be  stated  in  writing. 

§  11.  In  verbal  pleadings  the  plaintiff  begins  with  a  short 
introduction  and  statement  of  the  nature  of  the  case,  mentioning 
the  claim  and  conclusion  with  a  short  argument  in  support 
thereof,  together  with  the  grounds  upon  which  the  same  is 
founded,  and  further  praying  for  judgment  on  his  claim  and 
conclusion. 

§  12.  I  say  a  short  argument,  because  the  fuller  and  more 
exhaustive  argument  is  reserved  for  the  replication. 

Then  follows  the  answer  of  defendant,  likewise  with  a  short 
statement  of  the  nature  of  the  question  and  state  of  the  case,  as 
he  may  deem  best  in  support  of  his  conclusion  in  answer, 
together  with  a  brief  refutation  of  what  has  been  alleged  by  the 
plaintiff,  and  further  praying  judgment  on  his  conclusion  in 
answer. 

§  13.  Thereupon  the  plaintiff  replies  with  a  short  statement 
of  his  pleading  in  support  of  his  claim,  and  further  stating  fully 
his  arguments  supported  by  reference  to  the  laws  and  the 
commentators,  and  for  this  purpose  much  assistance  may  be 
derived  from  the  precedents  in  similar  cases  and  previous 
decisions,  although  the  judge  is  not  bound  by  them,  Quamvis 
enim  rerum  saepius  judicatarum  non  vilis  sit  auihoritas.  I.  36. 
D.  de  leg.  Attamen  non  usque  adeo  sui  valitura  est  momento 
ut  rationem  vincat  aut  legeTn.  I.  2.  Cod.  Quae  sit  longa 
Consuetudo,  as  we  have  more  fully  pointed  out  anfe,  "Bk.  1. 
ch.  3.  §  12.  After  which  argument  a  refutation  follows  of  that 
which  the  defendant  has  advanced  against  it,  and  also  a  repeti- 
tion of  the  grounds  upon  which  the  plaintiff  founds  his  claim, 
and  finishing  with  a  prayer  that  judgment  may  be  given 
accordingly  on  his  claim  and  conclusion. 

§  14.  After  the  reply  of  the  plaintiff  follows  the  rejoinder  of 
the  defendant,  in  which  he  too  briefly  repeats  the  state  of  the 

Proced.  edited  by  J.  van  der  Linden,  according  to  the  Beglement  of  the 
pag.  60  et  seq.,  where  there  is  a  year  1728,  matters  are  to  be  treated, 
concise    account    how    at    present, 
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question  and  the  arguments  in  support  of  his  plea  or  answer, 
refuting  the  arguments  and  reasons  advanced  by  the  plaintiff, 
so  far  as  may  be  thought  requisite,  and  also  citing  reasons,  laws, 
and  authorities  to  the  contrary,  and  refuting  the  precedents  and 
decisions  as  not  being  applicable  to  the  case  by  pointing  out  a 
difference  in  the  circumstances,  quuTn  minima  circumstantia 
variet  causam  et  sic  ipsum  jus.  And  also  that  the  previous 
decisions  have  not  the  force  of  law;  ending  with  a  short  review 
of  his  arguments  and  proofs,  and  praying  judgment  in  terms 
of  his  contrary  conclusion. 

In  pleading  a  case  attention  must  be  paid  to  the  statement  of 
the  case,  so  that  nothing  more  nor  less  than,  or  different  from, 
the  nature  of  the  case  and  the  truth  be  stated  (Ji).  And  for  this 
purpose  such  legal  means  ought  to  be  used  as  we  may  in  any  way 
be  able  to  apply,  together  with  a  refutation  of  everything  which 
we  can  imagine  will  be  advanced  against  them,  so  that  we  may 
be  ready  with  an  answer  to  everything  in  such  a  manner  that 
the  chief  argument  and  most  pressing  conclusion  be  reserved 
for  the  last. 


(Ji)  Experienced  orators  have  al-  side ;  thus  confounding  together  nar- 

ready  pointed  out  that  the  principal  rationem,   propositionem,   confirma- 

fault  in  pleading  is  that  in  narra-  tionem    &    confutationem.    vid.    et 

tione  we  state  unnecessary  matters  Doctiss.  J.  A.  Ernesii.  initia  doc- 

and  thereby   apply  the   documents  trinae   solidioris   praesertim   p.    m. 

themselves  and  even  the  law,  and  re-  775.    et    seq.    junct.      Bouricius    de 

fute  the  arguments  of  the  opposite  officio  advocati. 
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CHAPTER  XXXII. 


OF  JUDGES,  JURISDICTION,  AND  MANNER  OF  PROCEEDING 
IN  MATTERS  OF  THE  CHASE,  AND  CONCERNING  THE 
WASTES  AND  WOODS. 


Sect. 

1.  Of    the    jurisdiction    of    the 

woodreeve   and  master   com- 
panions. 

2.  Of  master  companions  and  how 

to  proceed  before  them,  &c. 

3.  Of  the  kind  of  cases  decided  by 

them. 

■4.  Of  gamekeepers  and  conser- 
vators of  downs. 

5.  Of  taking  out  summons  and 
execution. 


Sect. 

6.  How  to  proceed  before  wood- 

reeve  and  master  companions. 

7.  In    what    cases    by    summary 

process. 

8.  Of  which  sentences  there  can 

be  no  appeal. 

9.  To  whom  appeal  is  to  be  made, 
10.  No  possessory  provision  is  to  be 

granted  by  the  Court  of  Hol- 
land or  the  Supreme  Court. 


Having  mentioned  tlie  special  Court  for  matters  concerning 
the  chase  and  wildernesses,  it  is  necessary  that  we  should  say 
something  about  it  in  detail;  and  on  this  subject  it  must  be 
observed  that: 

§  1.  All  cases  connected  with  the  downs  and  the  chase 
cannot  be  decided  by  any  other  judge  than  the  woodreeve  and 
master  companions.  The  woodreeve  is  the  complainant  and  the 
master  companions  (Meester-Knapen)*  are  the  judges,  selected 
by  the  county  of  Holland  from  among  the  principal  of  the 
nobility. 

§  2.  They  are  three  in  number,  and  do  justice  and  give 
sentence  upon  the  complaint  and  demand  of  the  woodreeve  or 
his  deputy,  summarily  without  any  set  form  of  proceeding;  and 
by  virtue  of  the  ordinance  of  26  December,  1517,  they  used  to  sit 
four  times  in  the  year,  viz.  in  the  beginning  of  January,  April, 
July,  and  October. 

§  3.  But  by  the  recent  Placaat  of  26  March,  1674,  the  sittings 
have  been  reduced  to  two  a  year,  to  wit,  the  second  Monday  in 

*  [Meester-Kna/pen.  See  Boel.  Woordentolk.  suh  voce,  and  also  sub  voce 
Soutvesterye. — Tr.  ] 

B.D.L. II.     •  38 


694  OF  JUDGES,  JURISDICTION,  ETC.  [Bk.  V. 

tlie  month  of  May  and  the  first  Monday  in  the  month  of  October, 
for  the  purpose  of  deciding  all  cases,  breaches  and  forfeits 
which  have  occurred  and  taken  place  in  the  said  wastes,  contrary 
to  the  placaats  on  the  wastes  (wildernessen) ,  both  criminally  by 
corporal  punishment,  and  ciyilly  by  mulct  and  fine,  according 
to  the  nature  and  gravity  of  the-  offence,  as  will  more  fully 
appear  from  the  placaats  and  ordinances  on  the  subject,  which 
are  too  lengthy  to  be  mentioned  here.  And,  if  any  extra- 
ordinary cases  should  arise,  the  breach  of  which  is  so  serious 
that  the  woodreeve  and  master  companions  cannot  venture  to 
apprehend  the  offenders  or  give  sentence  thereon,  they  may 
refer  and  report  the  same  to  the  Fiscal  and  Chief  Justice  and 
Judges  of  Holland. 

§  4.  In  order  to  recover  the  said  fines  and  to  maintain  the 
provisions  and  enactments  promulgated  in  the  matter  of  the 
wildernesses  or  wastes,  the  gamekeepers  and  constables  of  downs 
are  employed,  who  pay  strict  attention  to  everything,  and 
imprison  and  fine  offenders;  and  they  receive  full  credit  in  all 
their  amercements  and  imprisonments. 

§  5.  The  summons  and  execution  of  the  sentence  are  served 
and  carried  out  by  a  messenger  of  the  court,  antiently  authorized 
thereto,  and  recently  by  act  of  the  2  April  1598. 

§  6.  The  legal  proceedings  are  carried  on  by  previous  notices 
on  the  part  of  the  gamekeepers  and  constables  of  the  downs 
(Kodde-beyers  and  Duin-meyers),*  who  within  six  days  after  the 
commission  of  any  act  must  bring  the  same  to  the  notice  of  the 
woodreeve,  who  thereupon  within  fourteen  days  at  the  furthest 
and  as  against  unknown  fugitives  causes  the  person  accused  to 
be  apprehended  and  summoned  before  the  woodreeve  and  master 
companions  on  the  next  ensuing  lawday  concerning  the  act 
charged  against  him,  together  with  a  circumstantial  description 
of  the  said  act,  place,  day  and  hour,  where,  when,  and  how 
the  same  happened. 

§  7.  In  all  petty  cases  up  to  100  Caroli  guilders  of  twenty 
stivers  each,  which  form  the  majority  of  cases,  proceedings  are 
had  summarily  and  de  piano,  without  allowing  any  terms  or 
manner  of  procedure.     See  Plac.   of  the  Emperor  Charles,   31 

*  [Kodde-beyers  and  Duyn-  V.  d.  Linden.  Jud.  Tract,  hk,  1. 
meyers.    SeeBoey.  Woordentolh.  and     ch.  3.  §  10. — Te.] 
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July,  1545.  which  merely  mentions  cases  up  to  100  Philip 
guilders,  whence  it  follows  that  in  other  higher  cases  above  this 
amount,  or  in  other  criminal  cases  which  bring  about  corporal  or 
infamous  punishment,  or  where  unusual  or  irreparable  fine  or 
amend  is  demanded,  the  ordinary  mode  of  proceeding  by  three 
defaults  and  proper  terms  for  demand,  answer,  replication  and 
rejoinder  must  be  allowed. 

§  8.  From  the  sentences  of  the  woodreeve  and  master  com- 
panions not  exceeding  100  Caroli  guilders  there  is  no  appeal 
with  any  clause  of  inhibition,*  but  the  sentence  will  be  executed 
provisionally,  so  that  only  reformation!  against  the  same  takes 
place.     See  Plac.  of  25  June,  1621. 

§  9.  And  it  must  also  be  observed  that,  from  the  sentences  of 
the  woodreeve  and  master  companions  no  appeal  or  reformation 
can  be  made  to  the  Court  of  Holland,  but  to  the  feudal  Court, 
and  from  it  to  the  Supreme  Court. 

§  10.  Likewise,  in  a  possessory  case,  if  any  one  maintains  that 
he  is  in  possession  of  the  exercise  of  the  right  of  the  chase,  no 
mandament  of  convplcdnct,  maintenue,  or  any  other  possessory 
provision  can  be  granted  by  the  Court  of  Holland  or  the  Supreme 
Court  upon  the  assertion  of  such  possession;  but  having  been 
summoned  on  account  thereof  by  prohibition  or  arrest,  he  must 
defend  the  case  in  the  ordinary  form  of  proceeding  before  the 
woodreeve  and  master  companions,  saving  his  right  of  appeal 
or  reformation  to  the  feudal  Court,  and  from  it  to  the  Supreme 
Court,  if  he  feels  himself  aggrieved  by  the  sentence.  Resolution 
concerning  the  judicature  of  the  chase,  22  November,  1670  (a).' 

*  [Inhibition.       See   the  note   to  — Te.] 

ch.  25.  §  19. — Tb.]  (a)  Compare  Vol.  I.  of  these  Com- 

+  [Beformation      differed      from  mentaries,  p.  159.  and  the  Authors 

appeal  in  the  following  respects.    It  cited  in  the  note  there,  and  also  Me- 

■was  a  means  of  taking  a  matter  from  rula,  Man.  van  Froced.  edit.  1741. 

a  lower  tribunal  to  a  higher  Court,  pag.  141-160,   where  this  subject  is 

in  cases  of  a  small  amount  or  of  a  fully  discussed  and  explained,   and 

petty  nature  only  ;  nor  was  execution  will  probably  be  still  more  minutely 

stayed  as  in  appeal,  for  it  could  pro-  discussed  in  a  later  edition.      Add. 

ceed  under  security.      See  Van  der  Groot.  Holl.  Placaatb.  VII.  pag.  869 

Linden.  Instit.  bk.  3.  part  6.  §' vi.,-  et  seq. 
and  c/.  supra,  ch.  25.  §  2.  and  §  21. 
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BOOK  IV. 

Chapter   I.    §§   4.    to   6. — Belofte,    Toezegging,   Contract. 

In  sections  3.  and  4.  of  the  text  our  Author,  like  Grotius  {Introd. 
3.  1.  §  5.  and  §§  10 — 12),  draws  a  distinction  between  Belofte  and 
Toezegging,,  but  he  does  not  attach  the  same  meaning  to  them,  as 
that  given  by  Grotius.  Van  Leeuwen  defines  the  former  as  a 
gratuitous  promise,  which,  if  made  in  earnest  and  accepted,  gives 
a  right  of  action  against  the  promisor  at  suit  of  the  promisee, 
according  to  the  common  saying  Belofte  maakt  sohuld,  i.e.  a  promise 
begets  an  obligation — in  other  words,  it  has  to  be  performed.  By 
Toezegging  Van  Leeuwen  understands  a  promise  made  to  another 
upon  such  other's  request.  He  cites,  in  support  of  this,  two  texts 
from  the  Eoman  law,  which  both  refer  to  the  stipiulation,  consisting 
of  question  and  answer;  but  that  formal  mode  of  contract  had  in 
his  day  ceased  to  exist.  Grotius,  on  the  other  hand,  employs  the 
term  B  elope  to  denote  a  bare  promise  {pollidtatio),  and  by 
Toezegging  he  means  a  promise  made  and  accepted,  that  is,  a 
binding  or  actionable  promise — in  other  words,  a  contract  (Grot.  l.o. 
and  de  J.  B.  ac.  P.  2.  11.  14).  Notwithstanding  his  inappUcable 
reference  to  the  texts  of  the  EomaoQ  law,  our  Author  is,  however, 
correct  when  he  mentions  that  a  promise  (belofte),  if  accepted, 
becomes  binding  and  results  in  an  obligation  or  right  of  action,  for 
it  was  a  general  maxim  of  Dutch  law  that  Belofte  maakt  sohuld, 
in  the  sense  that  every  accepted  promise,  if  founded  on  a  just 
or  valid  groimd  (redelyke  oorzaak),  begets  an  obligation  or  right  of 
action  (insffhuld).  Hence  Huber  lays  down  that  every  accepted 
promise  has  a  binding  effect  in  law  (Heed.  Begtsg.  3.  1.  25;  and  3. 
21.  2  and  3).  By  belofte  Huber  understands  a  declaration  by  the 
promisor  and  acceptance  by  the  promisee  (3.  21.  4) ;  and  in  §  5. 
he  points  out  that  he  does  not  observe  the  distinction  drawn  by 
Grotius  between  belofte  and  toezegging,  for  Grotius  understands 
by  the  former  a  bare  expression  of  will  by  the  one  party  but  not 
accepted  by  the  other  party,  and  which,  therefore,  has  no  binding 
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effeot;  while  by  the  latter  Grotius  denotes  a  promise  which  is 
accepted,  and  accordingly  has  a  binding  force.  But  Huber  thiriks 
this  incorrect,  as  it  was  a  common  rule  in  Dutch  practice  helofte 
maakt  schuld.  Otherwise,  according  to  him,  the  distinction 
between  helofte  and  toBzegging  would  be  that  between  pactum  and 
stipvlatio  in  Eoman  law.  But  as  this  has  disappeared  in  the 
modem  law,  the  distinction,  he  adds,  between  helofte  and 
toe z  egging  likewise  falls  away. 

When  Van  Leeuwen  in  §  4.  speaks  of  a  promise  made  on  some 
reasonable  ground,  as  where  a  person,  just  as  something  has  been 
given  to  him  or  done  for  him,  similarly  promises  to  do  something 
for  another,  the  reader  must  be  careful  not  to  conclude  from  this 
that  the  Author  intends  thereby  to  convey  that  the  promise  must 
be  founded  on  a  "  valuable  consideration,"  in  the  sense  of  the 
English  law,  as  has  sometimes  been  erroneously  supposed.  He 
is  merely  explaining  by  way  of  vLlustnation  what  is  meant  by 
reasonable  ground  or  cause  (oorzaak),  viz.,  some  valid  or  legitimate 
transaction,  as  he  himsielf  points  out  in  §  6.  of  his  text.  We  must 
bear  in  mind  that  the  unilateral  and  gratuitous  promises  have  also 
their  reasonable  ground  or  cause.  We  gather  from  Grotius  (Introd. 
bk.  3.  oh.  1.  and  De  J.  B.  ac  P.  lib.  2.  cap.  11),  from.  Huber,  our 
Author  and  others  that,  according  to  them,  a  contract  is,  as  Decker 
has  rightly  expressed  it  in  note  (d),  a  voluntary  promise  by  which 
upon  some  reasonable  ground  (oorzaak),  a,  person  undertakes  or 
promises  to  give  or  do  something  for  another  with  the  intention 
that  such  other  shall  accept  the  promise  and  thereby  acquire  a 
right  to  performance  against  the  promisor.  We  may  state  this 
in  even  simpler  form,  and  define  a  contract  in  Eoman  Dutch  law 
as  an  agreement  founded  on  some  lawful  ground  {redelyke  oorzaak) ; 
or,  as  an  agreement  relating  to  some  legitimate  transaction.  See 
further  on  this  subject  the  note  to  Oh.  II.  on  Causa  in  this 
Appendix. — Tr. 

Chapter  II.  §  5.     Stipulation  in  favour  of  a  third  person. 

The  Author  in  this  section  says  that  we  cannot  stipulate  ill 
favour  of  a  third  party,  nor  bind  such  third  party.  But  h6  is, 
here  merely  repeating  the  rule  of  the  Eoman  law,  as  appears  from 
the  passage  in  the  Institutes,  which  he  cites  in  support  of  it.  He 
is  nob  ti'eating  of  the  Dutch  law;  this  he,  however,  does  in  his 
Certs.  For.  4.  16.  8,  where  he  observes  that  by  stipulating  for 
another  an  obligatiO'ii  and  action  are  effectually  acquired,  and  he 
cites  Vinnius  ad  Inst.  3.  20.  4.  n.  3.  and  Grot.  Introd.  8.  3.  38. 
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in  support  of  this  statement.  But  here,  again,  in  order  to  be 
correct,  Van  Leeuwen  should  have  added  the  proviso  that  the 
obligation  or  right  of  action  is  only  acquired  through  the  acceptance 
by  the  third  party  of  the  promise  made.  The  Scoliast,  in  §  5.  of 
the  text,  mentions,  that,  according  to  Vinniua  l.o.  and  Groene- 
wegen  ad  Inst.  4.  20.  19,  it  best  accords  with  Dutch  customs  that 
we  can  stipulate  in  favour  of  a  third  person.  With  this  view, 
provided  there  be  acceptance  by  the  third  party,  Decker  in  his  note 
to  §  5.  agreesi,  and  among  others  Voet  2.  14.  12.  is.  cited  by  Decker, 
to  which  we  may  add  Voet  8.  4.  10.  and  45.  1.  3.  But,  as  Van  der 
Keessel  and  Van  der  Linden  have  remarked,  Voet  has  merely 
throughout  copied  Groenewegen  I.e.  Vinnius  in  his  Commentary 
on  the  InSititutes  l.o.  holds  that  Jure  naturae  aut  Gentium  there 
exists  no  reason  why  a  peirson  cannot  stipulate  in  favour  of  a  third 
party,  provided  the  latter  accepts  the  promise;  and  Groenewegen 
de  U.  abr.  Ld.  when  he  writes  hinc  nwribus  hodiemis  ex  nudo 
pacta  datur  actio,  et  stipulando  alteri  obligatio  acquiritur,  cites 
Grotius  Introd.  3.  3.  38.  and  de  J.  B.  ac  P.  bk.  2.  c.  11.  n.  18. 

The  statement  of  the  law  as  put  by  Groenewegen,  Van  Leeuwen, 
Voet  and  others,  has  been  subjected  to  criticism,  and  rightly  so, 
for  they  have  not  expressed  themselves  with  precision  and  accuracy, 
by  omitting  to  add  the  qualification  that  the  third  party  must  accept 
the  promise  made  for  his  benefit.  Moltzer,  in  his  well-written 
and  scholarly  Thesis  (De  Overeenkomst  ten  behoeve  van  Derden. 
anno  1876),  which  is  a  recognised  classic  on  the  subject,  observes 
that  the  origin  of  the  confusion,  which  exists,  must  be  sought  in 
the  vagueness  of  the  expression  aUeri  stipnilari,  for,  under  it,  can 
be  included  the  case  where  a  person  stipulates  that  something  shall 
be  given  to  or  done  for  a  third  party,  whether  he  is  acting  in  the 
name  of  such  third  party  as  agent  or  mandatary,  or  as  negotiorum 
gestor;  or  in  his  own  name;  and  then  again  whether  he  is  acting 
merely  with  the  object  of  acquiring  a  right  for  himself,  or  of  only 
securing  a  right  for  a  third  party,  or  whether  with  the  view  of 
binding  the  promittens  both  to  himself  and  to  a  third  party  (p.  178). 
By  a  stipulation  in  favour  of  a  third  party  is  to  be  understood, 
says  Professor  Moltzer,  an  agreement  whereby  two  persons 
(stipulator  and  promMtens)  agree  to  create  in  favour  of  a  third 
party  a  direct  legal  right  against  the  promittens  to  a  praestation, 
which  the  stipulator,  acting  in  his  own  name,  exacts  from  the 
promittens,  to  be  furnished  for  the  benefit  of  a  third  party;  for 
where  a  person  (stipulator)  acts  or  contracts  in  the  name  of  another 
as  representing  such  other,   it  is  obvious  that  the  latter  is  to  be 
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regarded  as  a  contiracting  and  not  as  a  mere  third  party.  After 
dealing  with  the  rule  of  th©  Eoman  law  alien  stipulari  nemo 
potest  [Dig.  45.  1.  38.  17:  Inst.  3.  20.  4.  and  19)  and  the 
exceptions  thereto,  Moltzer,  before  treating  of  the  modem  law 
contained  in  the  existing  code  of  the  Netherlands,  discusses  the 
Canon  law  and  the  views  of  the  Dutch  and  German  Jurists  of  the 
17th  and  18th  centuries  on  the  subject.  He  points  out  that  it  is 
not  correct,  as  some  have  done,  to  speak  of  a  communis  opinio 
arnong  those  Jurists  in  favoiu-  of  the  validity  of  a  stipulation  for 
the  benefit  of  a  third  party  and  the  recognition  of  his  right.  He 
criticises  Groenewegen's  opinion  in  the  passage  already  mentioned, 
and  considers  that  it  is  founded  on  a  false  basis,  and  that  Van 
Leeuwen  I.e.  and  Voet  I.e.  have  done  little  more  than  assert' 
that  in  their  day  one  could  validly  acquire  for  another.  He  also 
directs  his  attention  to  Grotius  de  J.  B.  ac  P.  2.  11.  n.  18  and  19 
and  holds  that  Gareis  {Die  Vertrdffe  zu  Gunsten  Dritten)  has 
misinterpreted  the  mesining  of  Grotius  (§  18.  2.).  Under  the 
heading  de  Promissis  of  his  11th  chapter,  Grotius  is  discussing 
the  doctrine  of  contract,  and  controverting  the  view  of  Gonnanus, 
who  adhered  to  the  Eoman  principle  of  th©  distinction  between 
formal  and  informal  agreements.  Mjoltzer,  after  reminding  the 
reader  of  the  essentials .  required  by  Grotius  to  create  a  binding 
promise  or  contract,  proceeds  to  deal  with  what  is  laid  down 
by  him  in  §  18.  But  the  passage  in  the  Introduction  to  the  Juris- 
prudence of  Holland  by  Grotius  (3.  3.  38.)  is,  however,  of  more 
importance  to  us,  than  his  treatment  of  the  matter  in  the  de  J. 
B.  ac  P.  In  his  Introduction  he  correctly  states  the  positive  law 
of  Holland,  when  h©  writes :  ' '  But  simply  to  stipulate  or  accept 
anything  for  a  third  party  (except  for  those  who  may  acquire 
a  right  through  the  act  of  another,  of  which  mention  has  already 
been  made),  is  invalid,  unless  this  takes  place  to  promote  some 
religious  service,  or  in  favour  of  the  poor,  or  that  the  acceptor 
has  himself  an  interest  in  it,  or  a  penalty  be  attached  to  it,  which 
the  promisor  will  have  to  undergo  if  he  does  not  perform  it.  But 
as,  with  us,  attention  is  paid  more  to  equity  than  to  suTstlety  of 
law,  a  third  party  may,  beyond  these  exceptions,  accept  the 
promise  and  acquire  a  right,  save  where  the  promisor,  before 
acceptance  by  the  third  party,  has  withdrawn  the  promise."  The 
words  before  acoeptanoe   by  the  third  party   (a),   occurring  in  the 

(a)  Before  acceptance.  Van  der  Keeasel  in  his  Dictata  ad  Qrot.  I.  c.  has 
rightly  pointed  out  that  instead  of  the  words  voor  de  toezegging  occurring  in 
the  earlier  editions  of  the  Introduction  we  must  read  voor  de  aanneming.  In 
the'  later  editions,  e.g.,  that  published   at  Middelburg,  which  Herbert  has  used 
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latter  part  of  this  passage,  show  that  Grotius  is  referring  to  the 
case  where  the  third  person  is  not  present  but  absent  when'  the 
promise  is  conveyed  in  nomen  tertii  by  the  promittens  (toezegger) 
to  the  stipulator,  who  has  no  mandate  from  the  third  party;  for, 
otherwise,  it  would  be  an  instance  of  agency,  and  no  acceptance  by 
the  absent  principal  or  third  party  would  be  necessary  to  create 
a  contract  or  confer  a  right.  His  meaning,  therefore,  is  this; 
A.  makes  a  promise  to  B.  in  favour  or  for  the  benefit  of  C,  B. 
not  having  amy  mandate  from  C.  If  C.  accepts  the  promise,  he 
will  acquire  a  right  against  A.,  but,  until  such  acceptance,  A.  can 
withdraw  his  promise.  Van  der  Keessel  in  hisi  Diotata  ad  Grot. 
3.  3.  38.  and  in  Thesis  510,  agrees  with  Grotius,  and  takes  Groiene- 
wegen'  to  task  for  not  appreciating  the  true  reason  why,  by  the 
Roman  law,  no  one  could  stipulate  or  promise  for  another,  which 
was  that,  from  a  promise  made  by  another,  no  one  could  acquire 
a  right  without  his  own  consent,  and  in  order  that  he  could  so 
acquire  a  right  with  his  consent,  no  one,  without  such  consent  or  a 
mandate,  could  interpose  for  another.  But,  as  Groenewegen  ad 
§  19.  n.  6.  merely  states  that  by  stipulating  for  another  an 
obligation  can  be  acquired,  repeating  herein  what  Vinnius  says 
ad  Instit.  3.  20.  4.  n.  3.,  it  does  not  follow  that  he  meant  to 
convey  that  this  can  happen  without  the  consent  or  acceptance  of 
such  other.  Van  Leeuwen  (Gens.  for.  4.  16.  8.)  hke  Groenewegen, 
says  indiscriminately  that  a  person  can  accept  a  promise  for 
another  and  acquire  a  right  of  action  for  him,  and  that  nothing 
is  more  common  than  that  in  bills  of  exchange  it  is  observed 
among  merchants  that  payment  thereof  can  be  made  either  to 
oneself  or  to  him  who  is  the  bearer  or  holder  of  the  bill.  But 
Van  der  Keessel  points  out  that  this  is  not  an  apt  illustration,  nor 
is  it  based  on  soimd  reasoning,  for  it  is  not  by  stipulating  for 
another,  but  rather  by  delivery  of  the  document  that  a  cession  of 
right  or  of  action  takes  place.  In  regard  to  Voet  (45.  1.  3.),  Van  der 
Keessel  observes  that  this  Jurist,  on  the  bare  authority  of  Groene- 
wegen, proceeds  to  lay  down  that  moribus  hodierius  a  person  can 
stipulate  for  another  as  well  as  for  himself,  and  that  he  says  the 
same  also  in  the  title  de  pactis  (2.   14.  12.).     "While,  as  we  have 

as  the  basis  of  his  translation,  in  that  of  Schorer,  also  published  at  Middelburg 
in  1767,  and  in  the  reprint  of  an  original  edition  published  in  1860  at 
Amsterdam,  the  correct  expression  voor  de  aanneming  occurs.  In  Fockema 
Andreae's  reprint  of  the  second  edition  published  in  1631,  in  which  year  the 
first  and  original  edition  also  appeared  (so  great  was  the  demand  for  this 
book)  the  error  of  voor  de  toezegging  is  repeated  without  any  comment  or 
correction. 
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seen,  agreeing  with  the  view  expressed  by  Grotius,  Van  der  Keessel 
adds  that  there  exists  a  probable  exception,  where  a  notary  or 
other  public  person  has  accepted  the  promise  for  or  on  behalf 
of  the  third  party,  and  this  because  of  the  common  view  of  the 
lawyers.,  apparently  adopted  in  practice  (b),  after  the  example 
of  the  stipulatio  servi  puhliai  in  Roman  law,  which  he  thinks, 
after  referring  to  Zoesius  Pand.  de  Verb.  Obligat.  n.  71.  and 
Vinnius  l.o.  {of.  Christinaeus..  Deais.  vol.  3.  Ut.  27.  dec.  34. 
§  6 — 7),  is  most  true  if  it  be  stipulated  pro  infante  vel  fwrioso.  A 
reference  to  Vinnius,,  however  [Inst.  3.  20.  4.  n.  3.),  shows  that 
this  commentator  is  doubtful  whether  it  can  be  said  that  a  notary 
can  validly  stipulate  and  acquire  a  right  in  favoiir  of  an  absent 
person  without  the  latter's  ratification.  As  to  whether  an 
ordinary  private  person  can  effectually  stipulate  for  a  third  party, 
Vinnius  holds  that  Jure  Naturae  aut  Gentium  there  exists  no  reason; 
why  this  cannot  be  done,  provided  the  third  party  accepts  the 
promise.  Van  der  Linden,  our  latest  Roman-Dutch  writer  prior 
to  the  introduction  of  the  Code  into  the  Kingdo'm  of  the  Netherlands, 
like  Van  der  Keessel,  approves  the  rule  as  laid  down  by  Grotius 
{Introd.  3.  3.  38).  His  view  is  that  the  Dutch  law  agrees  with  the 
Roman  in  that  one  cannot  stipula,te  for  a  third  party,  but  differs 
from  Roman  law  in  that  this  can  be  done  where  the  third  party  has 
accepted  the  promise,  for  in  such  a  case  there  is  a  binding  agree- 
ment enforceable  by  action  at  suit  of  the  third  party.  (Van  der 
Linden,  Laws  of  Holland.  1.  14.  section  3;  and  his  rwte  to  his 
translation  of  Pothier  on  Obligations.  §  65.) 

As  Groenewe'gen  ad  d.  §  19.  n.  6.  cites  Grot.  Introd.  3.  3.  n.  78 
{§  38)  and  de  J.  B.  ao.  P.  2.  11.  n.  18.  when  he  writes  stipulanda 
alteri  obligatio  acquiritur,  it  may  well  be  asked  whether  he,  and 
Voet,  who  has  simply  without  correctioni  copied  him,  intended,  to 
convey  anything  more  than,  or  different  from,  what  Grotius  has 
laid  down,  viz.,  that  a  person,  acting  without  a  mandate  from 
another,  can  stipulate  or  contract  on  behalf  or  in  favour  of  such 
other,  who,  by  his  subsequent  acceptance,  will  acquire  a  right  of 
action  against  the  promisor.  That  such  is  the  rule  of  the  Roman- 
Dutch  law  is  plain  from  what  Grotius,  Van  der  Mark,  Huber  (in 
the  passages  mentioned  by  Decker  in  his  note  to  section  5.  of  the 
text),  Vinnius,  Van  der  Keessel,  Van  der  Linden,  Moltzer  and 
others  have  written  on  the  point  (c). 

(b)  But  see  as  to  the  case  of  a  notary  acting  for  an  absent  person  Moltzer, 
p.  211.  In  South  Africa  the  practice  spoken  of  by  Van  der  Keessel  is  not 
known. 

(c)  Of.  Lee.  Introd.  to  Roman-Dutch  law.  212. 
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In  the  case  of  Tradesmen's  Benefit  Society  vs.  Du  Preez.  5.  S.  C. 
269,  the  true  import  of  the  rule  alteri  stipulari  nemo  potest  was 
apparently  misunderstood  and  misapplied.  There  a  husband  was 
a  member  of  a  benefit  society,  by  whose  rules  the  sum  of  £20  was 
to  be  paid  on  the  death  of  each  member  for  his  burial.  A  member 
could  nominate  the  person  to  whom  this  sum  should  be  paid,  and 
on  his  failure  to  do  so,  certain  specified  persons  were  by  the  rules 
entitled  to  claim  the  sum;  viz.,  "wife,  children,  father,  mother, 
brother  or  sister."  The  husband  died,  and  the  widow,  who  had 
defrayed  the  expenses  of  his  interment,  applied  to  the  society  for 
payment,  but  it  refused  to  pay.  Thereupon  she  instituted  an 
action.  The  magistrate  gave  judgment  in  her  favour.  On  appeal 
the  point  was  taken  that  there  was  no  privity  of  contract  between 
the  widow  and  the  society.  In  dismissing  the  appeal  De  Villiers, 
C.J.,  decided  the  case  on  the  ground  that,  by  Eoman-Dutoh  law, 
where  a  person  stipulates  something  in  favour  of  another,  such 
other  can  institute  an  action  for  it  against  the  promittens,  provided 
he  has  accepted  the  promise,  for  "  if  one©  a  just  cause  has  been 
established,  a  third  person  may,  in  my  opinion,  adopt  and  ratify 
a  stipulation  made  on  his  behalf  by  another."  By  "  just  cause," 
the  learned  Chief  Justice  emphasized,  is  to  be  understood  a 
"  valualjle  consideration."  The  Court  entered,  in  that  case,  uponi 
a  lengthy  discussion  as  to  the  meaning  and  effect  of  the  rule  alteri 
stipulari,  and,  in  doing  so,  seems  to  have  misconceived  its  true 
character  and  scopei.  The  rule  does  not  include  or  extend  to  a 
stipulation  made  by  a  husband  for  the  benefit  of  his  wife  or  child, 
but  relates  to  strangers  or  extraneous  persons.  It  was,  therefore, 
misapplied  and  was  not  at  all  applicable  in  the  circumstances  of 
the  case  before  the  Court.  Eittershusius  rightly  reminds  us  {de 
diff.  Jut.  Civ.  et  Canon,  lib.  3.  oof:  6.  de  Stipulai)  that  "  Jure 
civili  certum  est  alteri  extraneo  stipulari  neminem  posse."  The 
rule  is  confined  to  extraneous  persons  only  (c/.  Insi.  3.  20.  4 : 
Vinnius  Inst.  l.o.  n.  2 :  Moltzer.  83.  ff.),  and  does  not  embrace  a 
promise  stipulated  by  a  husband  in  favour  of  his  wife,  who  is 
a  mernber  of  his  family.  Hence  Grotius  tells  us  that  a  woman 
acquires  a  personal  right  of  action  through  the  stipulation  of  her 
husband,  children  through  that  of  their  parent  (Introd.  3.  1.  38, 
and  3.  3.  36;  Van  Leeuw.  Com.  bk.  4.  oh.  2.  §  6—7.  Van  der 
Keessel  Th.  509),  and  pupils  through  their  guardians.  The  wife, 
child  and  pupil  are  outside  of  the  scope  of  the  rule,  for  they  are 
not  personae  extraneae.  Upon  this  simple  ground,  therefore,  and 
not  upon  the  rule  of  Eoman-Dutch  law,  differing  from  the  EomaQ 
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law,  that  on  a  promise  made  in  favour  of  a  third  party,  who  is 
a  stranger,  if  the  latter  accepts  it,  an  action  can  be  maintained, 
should  Tradesmen's  Benefit  Society  vs.  Du  Pr&ez.  have  been 
decided.  While  the  decision  itself  happens  to  be  correct,  it  rests 
on  a  false  basis.  The  notion,  too,  propounded  by  the  Court,  that 
the  promise  must  be  founded  on  a  just  cause  in  the  sense  of 
' '  valuable  consideration  ' '  is  equally  untenable.  The  reasonable  or 
just  cause  (redelyke  of  g]eoorloofde  oorzahk)  of  the  Dutch  jurists 
is  in  no  way  identical  with  "  valuable  consideration,"  as  understood 
in  English  law  (see  the  nexti  note). — Tr. 

Chapter  II.    §    13. — Causa — Oorzaak — Cormideration. 

§  1.  The  rule  of  the  Eoman-Dutch  law  is  ex  nudo  pfioto  oritur 
actio,  while  that  of  the  Eoman  law  is  nuda  padio  obligationem  non 
parit.  {Dig.  2.  14.  7.  4.  and  19.  5.  15.).  The  Eomans  called  an 
agreement  between  two  persons  conventio  or  padum,.;  but  this 
by  itself  did  not  create  a  contract  [contractus).  It  had  no  binding 
effect.  To  bring  that  about  a  certain  incident,  which  the  Eomans 
named  causu,  was  necessary  to  give  the  agreement  an  obligatory 
character;  to  turn  it  into  a  contract.  The  term  causa  runs,  indeed, 
through  the  whole  private  law  of  Eome,  and  is  used  with  a  great 
variety  of  meaning  {of.  Heumann.  Handlexicon  zu  den  Qy,ellen  d. 
Bom.  Bechts).  Causa  denoted  the  formal  mark,  which  changed  a 
miere  convention  or  nude  pact  into  a  contract,  begetting  an  obliga- 
tion creating  an  action.  No  Eoman  Jurist  has  given  us  a  definition 
of  causa,  although  we  have  a  crude  and  incomplete  definition  of 
contractus  handed  down  to  us  by  Labeo  {Dig\.  50.  16.  19).  The 
commentators  and  civilians  of  a  later  period  have  furnished  us  with 
n  definition,  and  have  not  always  been  Siucoessful  in  so  doing  {cf. 
■Westenberg.  De  Caus.  Oblig.  Dissert.  2.  Cap.  2.  §  10.  seq.).  Some 
of  them  have  fallen  iato  the  error  of  regarding  causa  as  denoting 
mutuality  or  aa  exchange  of  rights — in  other  words,  sunaEa^ma 
{Dig.  2.  14.  7.  2.).  There  may  be  mutuality  in  the  bilateral  con- 
tracts, but  that  did  not  constitute  the  causa.  It  has  been  rightly 
pointed  out  that  such  a  view  is  too  narrow  and  incorrect.  The 
notion  of  mutuality  excludes,  for  instance,  the  unilateral  and 
gratuitous  contracts  of  mandate,  deposit  and  suretyship,  confuses 
the  formal  causa  with  the  material  causa  of  a  later  period,  and 
takes  no  account  of  the  'pactum  donationis,  which  was  enforceable 
by  action  and  a  contract  under  Justinian's  legislation.  A  causa 
civilis  then  was  required  to  turn  a  convention  or  pact  into  a  contract 
{Dig.  2.  14.  7.  4.);  and  by  it  the  civilians  understand  the  formal 
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mark,  which  renders  the  agreement  or  convention  actionable. 
Causa  may  be  described  as  the  incident  which  turns  the  bare 
agreement  into  a  contract  with  its  resulting  obligation  and  action. 
Every  contract  has  a  comsCa,  and  this  causa  is  not  always  the  same; 
it  varies  with  the  particular  class  or  kiad  of  legal  transaction.  Thus, 
in  contracts  made  re  the  causa  consists  in  the  delivery  or  furnishing 
of  the  thing  or  act.  In  contracts  verbis  (sti-pulatio)  the  causa  is  to 
be  sought  in  the  solemn  form  of  words  used.  In  contracts  litteris 
it  is  found  in  the  formal  entry  inj  the  ledger,  and  in  the  consensual 
csontraots  and  later  in  ennphyieusis ,  the  mere  consent  of  the  parties 
furnished  the  causa  (Heineco:  Pand.  lib.  2.  tit.  14.  §  361.  Gliick  IV. 
§  307.  De  Schepper.  D0  causa  in  conventionibus.  cap.  1.  27. 
Keller.  Pand.  §  221.  Goudsmit.  Pand.  11.  §  38.  Moddermam.  III. 
§  183.     Sohm.  Instit.  §  79.  ff.). 

§  2.  The  contracts,  coming  under  the  above  four  classes,  had 
each  its  own  peculiar  nomen,  and  were  known  as  contractus  nom- 
inati.  In  addition  to  these  there  were  other  contracts  without  any 
distinct  designation  {nomen),  which  came  within  the  obligatory 
point  of  view,  where  the  praestation  on  the  one  side,  if  accepted  by 
the  other  party  to  the  agreement,  created  a  contractual  relation  and 
consequent  obligation  in  favour  of  the  former  to  compel  the  latter 
to  carry  out  his  part  of  the  agreement.  Here  actionability  rests 
entirely  on  the  part  performance  of  the  innominate  undertaking, 
which  constitutes  the  causa,  thereof,  and  not  on  the  reciprocal 
promises  or  on  ajiy  mutuality  in  the  transaction.  These  innominate 
contracts  were  classified  under  the  four  main  heads  of  do  ut  des; 
do  ut  facias';  jacio  ut  des;  and  faoio  ut  faciae.  There  were,  how- 
ever, many  variations,  besides  these  four  set  forms,  in  which  the 
innominate  contracts  manifested  themselves.  (Voet.  Pand.  19.  6.  1. 
Modderman.  III.  §  194.  p.  112i).  Hence  it  follows  that,  as  Heinec- 
cius  (Pand.  lib.  2.  14.  de  pactis.  §  360)  puts  it,  every  contractus- 
has  either  both  nom.en  et  causam,  or  causam  only  (0/.  De  Schepper.. 
I.e.  20:-  Sohm.  Instit.   §   78.)   (d). 

In  addition  to  these  actionable  conventions  or  contracts,  there  were 
certain  recognized  pacta,  which  also  gave  rise  to  an  action.  Thus,, 
we  have  the  pacta  adjeota,  made  at  the  time  (incontinentx)  of  enter- 
ing into  the  principal  contract,  and  which  formed  part  of  it.  Again, 
some  pacts  were  recognized  by  the  Praetor's  edict  aad  called  Pacta 
Praeioria,  under  which  were  included  the  receptum  arbitrii  and  the 

(d)  As  nomen  imports  the  presence  of  causa,  several  commentators  write  that 
every  contract  has  either  nomen  or  causam.  But  as  every  contract  has  a  causa 
(Sohm.  §  98.)  this  is  not  a  strictly  correct  way  of  putting  it. 
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constitutum .  Certain  innovations  were  also  made  by  the  later  civil 
law  in  regard  to  agreements,  and  were  known  as  pacta  legitima. 
To  this  class  belonged  dotis  promissio  and  donatio,  independently 
of  the  requisite  of  registration.  These  various  kinds  of  pacts  wer© 
spoken  of  by  the  Glossators  as  vestita,  that  is  clothed  wdth  an 
action.  All  other  agreem.6nts,  outside  of  the  nominate  and  innom- 
inate contracts  and  of  pacta  vestita,  were  regarded  as  and  remained 
nuda  pacta.  They  were  not  enforceable  by  action,  although  they 
gave  rise  to  an  exception  and  could  be  set  up  by  way  of  defence. 
{Dig.  2.  14.  7.  4.)  This  was  the  underlying  and  governing  principle; 
and  henc©  Savigny  {Obligat.  II.  §  76)  observes:  "  The  rule  of  the 
nonactionability  of  pacta  nuda  may  be  regarded  as  the  character- 
istic fundamental  principle  of  the  Roman  system  of  agreements." 
We  may  also  put  it  in  another  way,  by  saying  that  the  fundamental 
principle  of  the  Roman  law  of  contract  is  that  only  those  agree- 
ments, which  possess  or  are  founded  on  a  causa  civiLis,  constitute 
a  valid  contract  with  its  resulting  obligation  and  action. 

§  3.  We  must  be  careful  not  to  rega^rd  causa  in  the  Roman 
law  as  synonymous  with  the  term  consideration  in  English  law. 
English  lawyers,  and  even  some  modern  Roman-Dutch  lawyers, 
have  fallen  into  this  error,  caused  through  a  misconception  of  the 
Roman  law.  By  consideration,  i.e.,  valuable  consideration,  is 
meant  "  a  detriment  voluntarily  incoirred  by  the  promisee,  or  a 
benefit  conferred  on  the  promisor  at  the  instance  of  the  promisee, 
in  exchange  for  the  promise."  When  the  consideration  is  itself  a 
promise  it  is  spoken  of  as  executory;  and  if  the  consideration  for 
the  promise  has  already  been  performed  it  is  said  to  be  executed. 
In  the  former  case,  as  Pollock  reminds  us,  it  is  important  to 
remember  that  it  is  the  oounterpromise  and  not  the  performance 
that  constitutes  the  consideration.  Blackstone,  Hunter  and  Maine 
have  erred  in  this  respect,  and  so  too  has  De  Villiers,  C.J.  In  a 
given  contract  in  Roman  law  there  may  be  circumstances  present, 
which  would  lead  an  English  lawyer  to  detect  the  existence  of  con- 
sideration, but  with  that  the  Roman  did  not  concern  himself.  From 
his  point  of  view,  if  the  necessary  form  had  been  observed,  or  if, 
in  the  case  of  the  innominate  contracts,  there  has  been  performance 
on  the  one  side,  the  agreement  was  binding  and  enforceable, 
and  if  not,  it  amounted  to  a  nude  pact.  If,  for  instance,  we 
take  a  convention  by  which  Titius  and  Maevius  agree  to  exchange 
slaves,  or  a  horse  for  a  cow,  this  convention  or  agreement  wiU,  in 
Roman  law,  be  nudum  paotum,  for  oausa  is  absent.  By  English 
law,  however,  such  an  agreement  is  a  binding  contract,  for  the 
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promise  of  either  party  is  the  consideration  for  that  of  the  other. 
But  if  Titius  has  delivered  his  slave  or  horse  to  Maevius,  then  the 
datio  or  praestatio,  that  is  the  delivery  or  performance  on  one  side, 
accepted  by  the  other,  constitutes  the  causa,  which  from  that 
moment  creates  a  contract  re ;  so  that  Maevius  can  be  compelled 
to  make  counter-praestation  on  his  part.  The  reason  for  this  is 
not  that  the  Eoman  jurists  required  a  quid  pro  quo  or  valuable 
consideration;  but  because  they  considered  that,  under  the  circum- 
stances, equity  and  good  conscience  demanded  that  an  action  should 
lie  at  the  suit  of  Titius,  and  in  order  to  prevent  any  fraud  on  the 
part  o(f  Maevius.  (Cujao.  vol.  5.  in  lib.  5.  Quaest.  PavM  ad  §  quod 
si  fadam.  Dig.  de  praescri-pt  Verb:  Vinn.  Tract,  de  Pact.  oaip.  8. 
§  8.  and  9:  Huber.  Praelec't.  2  lib.  2.  tit.  14.  de  Pad.  n.  2.  Heineoc. 
Pand.  lib.  2.  tit.  14.  §  350.  Gliiok.  vol.  18.  §  1069.  Modderman.  III. 
§  194).  An  English  lawyer  may  see,  in  the  case  we  have  put,  an 
executed  consideration,  but  that  is  not  the  way  in  which  the  Eoman 
law  regards  the  matter.  In  the  innominate  contracts,  which  were 
many  and  various,  it  is  performance  on  one  side,  as  we  have  in- 
dicated, which  constitutes  the  causa,  and  not  the  mutual  promises 
or  any  mutality  in  the  transaction.  It  has  been  suggested  by 
Pollock  and  Hunter,  and  others  who  have  copied  them,  that  Ulpian 
{Big.  19.  5.  15.)  came  very  near  the  notion  of  consideration,  where 
he  mentions  the  case  of  a  reward  offered  to  another  for  indicating 
the  place  of  refuge  of  a  fugitive  slave.  Here,  seeing  that  the  party 
acting  on  the  offer  discovered  and  indicated  the  slave,  Ulpian  says 
the  conventio  between  the  parties  is  not  nudum  pactum  sed  habet 
in  se  negotium  aliquod.  By  this  the  Jurist  intends  to  convey  that 
the  convention  or  agreement  partakes  somewhat  of  the  nature  of 
a  contract  (negotium).  The  contraot,  being  an  innominate  one, 
Ulpian  observes  that  a  dvilis  actio,  i.e.,  on©  praesoriptis  verbis  will 
liei;  and,  should  a  question  of  fraud  arise,  an  actio  de  dolo  will  also 
be  available.  In  the  case  put  by  Ulpian  it  is  the  performance  on 
the  side  of  the  indieator  of  the  slave  which  is  the  oausa  and  turns 
the  accepted  offer  or  conventio  into  a  binding  contract.  Had  there 
been  no  actual  performanoe  on  one  side,  there  would  have  been  no 
•contract  and  no  consequent  obligation.  Doubtless,  to  the  mind  of 
an  English  lawyer,  the  indication  of  the  fugitive  slave  would  seem 
to  be  a  consideration,  but  that  does  not  show  or  establish  that 
oausa  is  the  equivalent  of  consideration.  As  soon  as  the  fugitive 
slave  had  been  indicated  by  the  party,  who  had  discovered  his 
place  of  refuge,  the  Roman  law  held  it  to  be  inequitable  and  unjust, 
as  we  have  seen,  that  the  reward  offered  should  not  be  paid  to 
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the-  indicator,  and  upon  that  ground  afforded  him  an  action,  and 
not  because  there  may  have  been  consideration  in  the  English 
sense  of  quid  pro  quo.  The  illustration  given  by  Ulpian  in  the 
above  lex  is  not  singrdar,  but  one  of  very  many  ins.taoi&es  of  an 
innominate  contract  to  be  found  in  the  sources. 

§  4.  So,  in  dealing  with  the  group  of  contracts  created  by  mere 
consent,  English  writers  may  likewise  see  in  most  of  them  the 
presence  of  consideration,  but  a  little  reflection  shows  that  it  will 
be  a  mistake  to  infer  from  this  that  the  Roman  Jurists  regarded 
these  contracts  as  binding  because  of  it.  It  is  the  consensus,  and 
not  any  consideration  in  the  English  sense,  which  gives  binding 
efficacy  to  the  agreement.  (G-ai.  III.  §  89.  Inst.  III.  14.  2.  and 
tit.  23)  and  constitutes  th©  causa.  The  oonsiensual  contract  of 
mandate,  which  was  of  a  gratuitous  character,  has  also  a  causa 
present,  thereby  entirely  negativing  the  view  that  consideration, 
as  understood  by  the  English  law,  is  the  equivalent  of  causa  in  the 
consensual  contracts  of  the  Roman  law.  To  show  that  these  terms 
are  not  synonymo'us,  a  few  further  illustrations  may  be  put.  Thus, 
A.  gives  B.  the  refusal  of  a  thing  he  wishes  to  sell,  or  agrees  he 
will  not  sell  it  before  first  offering  if  to  B.  This  will  not  be  a  binding 
or  valid  promise  in  EngUsh  law,  no  consideration  being  present 
{Payne  v.  Cave,  3.  T.  R.  144),  but  it  would  be  valid  in  Roman  law. 
Ag&in,  A.'s  servant  is  axrested  and  is  bailed  by  B. ;  for  this  service 
A.  subsequently  promises  to  save  B.  harmless.  By  the  law  of 
England  there  is  no  good  or  valid  consideration  for  the  proniise  by 
A.  to  B.  {Hunt  V.  Bate,  3.  Dyer.  272  and  73.  Engl.  Rep.  605); 
yet  a  stipulation  to  that  efEect  wo'uld  be  enforceable  in  Roman  law. 
Similarly,  A.  promises  B.  £100  because  he  rescued' A.'s  son  from 
drowning  two  months  previously.  This  is  not  a  binding  promise  in 
English  law,  inasmuch  as  a  past  consideration,  that  is  a  past 
service  rendered,  is  not  regarded  as  a  valuable  consideration,  but 
suc'h  a  stipulation  has  a  valid  oausn  and  would  be  binding  in  Roman 
law.  There  is,  too,  the  curious  English  doctrine  .that  the  payment 
of,  or  an  agreement  to  accept,  a  lesser  sum  in  settlement  of  a 
larger  one  due,  is  not  a  good  discharge  of  a  debt,  it  being  held 
that  it  does  not  create  a  contract  for  want  of  consideration,  and 
consequently  the  creditor  can,  notwithstanding  such  payment  or 
agreement,  sue  for  and  recover  the  whole  of  the  debt.  {Foakes  vs. 
Behr.  9.  App.  Ca.  605.  a  decision  of  the  House  of  Lords,  notwith- 
standing the  pungent  criticism  of  this  doctrine  by  Jessel,  M.R.  19. 
Ch.  D.  399).  Such  a  transaction,  however,  would,  both  in  Roman 
and  Roman-Dutch  law,  afford  a  good  defence.     In  other  words  an 
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agreement  to  aooept  a  lesser  sum.  would  be  binding  on  the  creditor. 
While,  therefore,  causa  and  consideration  are  not  convertible  but 
disp'arate  terms,  it  may  happen  that,  in  a  given  instance  where  there 
is  causal  present  there  may  also  be  consideration;  just  as  there  may 
be  causa  without  consideration,  or  consideration  without  causa. 
The  statement  of  Sir  Frederick  Pollock,  in  the  later  editions  of  his 
Book  on  Contracts,  is  accordingly  quite  in  point:  "It  is  desirable 
to  bear  in  mind  that  in  Eoman,  and  therefore  also  in  early  English 
texts,  nudum  pactum  does  not  mean  an  agreement  made  without 
consideration.  Many  nuda  pacta,  according  to  classical  Eoman 
law,  would  be  quite  good  in  English  law,  as  being  made  on  sufficient 
consideration ;  while  in  many  cases  obligations  recogndzed  by  Eoman 
law  as  fully  binding,  e.ff.,  from  m,andate  or  negotiorum  gestio, 
would  be  unenforceable  as  being  without  consideratioti  in  the 
common  law  "  (7th  edn.  Note  P.  p.  702). 

§  5.  The  most  generally  used  form  of  contract  among  the 
Eomans  was  the  stipulatio,  and  when  we  read  that  to  an  action 
on  a  stipulation  sine  causa  an  equitable  defence  by  way  of  exceptio, 
and  later  even  a  condictio  were  allowed,  we  recognize  the  fact  that 
time  and  social  conditions  bring  about  necessary  changes  in  the 
legal  system  of  a  country.  The  civilis  causa  in  the  stipulation  is 
to  be  sought  in'  the  solemn  form  of  words,  and  the  student  must 
be  careful  not  to  understand  by  the  words  sine  causa  in  regard  to 
a  stipulatio  a  "  failure  of  consideration,"  as  has  sometimes  been 
erroneously  supposed.  According  to  the  theo'ry  of  the  law,  a  stipulatio 
constituted  a  binding  contract,  and  any  additional  causa,  in  the 
sense  of  inducement  ground  or  reason,  that  may  be  present,  was 
not  indispensable.  But,  as  men  do  not  bind  themselves  without 
some  good  object  or  reason,  it  may  happen  that  the  ground  or 
reason  why  the  stipulation  was  made  may  fail,  and  if  the  person, 
in  whose  favour  the  stipulation  was  made,  should  under  the  circum- 
stances seek  to  enforce  it  by  action,  it  was  considered  contrary  to 
equity  and  good  faith,  and  as  amounting  to  fraud  to  allow  him  to 
do  so.  Hence  the  Praetor  admitted  an  equitable  defence  to  a 
promise  based  on  a  formal  stipulation.  This  is  plain  from  what 
Gaius  and  Ulpian  tell  us.  (Gai.  Com.  IV.  116 :  Dig.  44.  4.  2.  3 : 
cf:  Sande.  Decis.  III.  9.  def.  1.  Van.  Leeuw.  Com.  4.  14.  5).  When 
we  speak  of  a  stipulcdio  sine  causa,  therefore,  we  must  bear  in  mind 
that  a  development  in  the  law  had  taken  place  and  we  must  under- 
stand by  causa  not  the  efficacious  cause  or  formal  mark  of  the 
contraot,  but  causa  in  the  sense  of  ground  or  reason.  But  once 
equitable  principles  came  to  be  introduced  and  recognized,  equity 

E.D.L. — n.  39 
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did  not  content  itself  with  a  mere  defence  in  the  shape  of  an 
exCeptio  doli;  its  influence  went  further.  The  principle  was  upheld 
that  no  man  ought  to  be  allowed  to  enrich  himself  or  benefit  at 
the  expense  of  another  {Dig.  12.  16.  4 :  and  50.  17.  206),  and  an 
equitable  remedy  of  recovering  back  or  of  restitution  was  likewise 
afforded,  where  money  had  been  paid  which  was  not  due,  or  where 
something  had  been  given  on  the  understanding  or  with  the  view 
that  something  else  should  be  given  or  performed,  &o.  The  actions 
available  under  such  and  similar  circumstances  were  the  aondic- 
tion.es  mentioned  in  Digest  12.  tit.  4—7.  The  oondiation  was  even 
extended  beyond  that,  so  that  not  only  property  or  money  already 
delivered  or  paid  sine  causa,  but  also  the  agreement  or  obligation 
itself  could  be  condicted,  as  Ulpian  tells  us  in  Dig.  12.  7.  1.  (c/; 
Julian  in  lex.  3.  d.  t.).  The  development  of  the  law  brought  it 
about  that  a  legitimate  ground  {justa  causa)  was  required  for  a 
promise  or  agreement  in  order  to  make  it  enforceable,  although  it 
had  been  entered  into  by  way  of  stipulation  (Coninok  Liefsting. 
Verbintenissen  uit  overeenkomst.  p.  279).  It  will  be  observed  that 
here,  likewise,  causa  is  used  ia  a  sense  wider  than  or  difierent  from 
consideration,  for  it  will  include  either  the  object  (awecfe)  with 
which  the  thing  is  given  (Gliiok.  vol.  13.  §  820.  in  fine),  or  the 
ground  or  reason.  So  that,  in  all  the  cases  in  which  the  condiotion 
is  available,  it  may,  as  Gliick  observes,  rightly  be  said  that  what 
is  demanded  back  from  the  defendant  is  possessed  by  him  sine 
causa,  or  non  ex  justa  causa,  that  is  without  valid  legal  ground  or 
reason  (Gliick.  §  836.  c/;  Lotmar.  uher  causa.  158.).  Huber  {prae- 
lect.  II.  tit.  12.  7.  n.  3.)  uses  causa  in  the  same  sense  when  he 
writes  "  per  causmn  igitur  satis  liquet  inteUigi  negotium  habile  ad 
obligaitonem  producendam,  qua  deficiente,  si  quis  petat  quod  pm- 
miss'um  est,  exoeptio  doli  maM  repellitur.  Dig.  44.  4.  2.  3."  (See  also 
Gliick  l.o.  on  this  passage  in  Huber.) 

§  6.  Commercial  activity,  intercourse  with  other  nations,  and 
the  influence  of  Greek  philosophy  and  law  had  gradually  brought 
about  changes  in  the  Eoman  formal  system  of  contract,  and  ulti- 
mately, owing  to  a  variety  of  reasons,  the  stipulation  disappeared. 
In  due  course  the  actionability  of  the  formless  agreement, 
when  made  with  the  intention  of  creating  a  legal  relationship 
between  the  parties  to  it,  which  was  manifested  by  their  entering 
into  it  with  a  serious  and  deliberate  mind,  came  to  be  generally 
recognized,  and  found  its  expression  in  the  maxim  ex  nudo  pacto 
oritur  actio.  The  process  of  this  change  from  the  formal  to  the 
formless  agreement  or  contract  was,  however,  of  slow  and  not  rapid 
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development,  as  some  writers  would  have  us  believe.  It  took 
several  centuries  for  its  accomplishment,  as  Seuffert  in  his  interest- 
ing monograph  (Zur  Oeachichte  der  Obligatorisohen  Vertrdge)  has 
clearly  demonstrated.  The  lex  mercatorum ,  the  pactum  geminatum, 
the  law  of  natin-e  as  understood  at  the  time,  national  customs ; 
and  chiefly  the  influence  of  the  canon  law,  notwithstanding  the 
opinion  of  several  commentators  to  the  contrary,  were  the  principal 
agencies  by  means  of  which  the  formless  agreement  became  firmly 
established. 

§  7.  But  with  the  disappearance  of  the  formal  stipulatio  the 
term  cMusa  survived,  although  not  used  in  the  strict  sense  connected 
with  the  stipulation,  and  still  exists  at  the  present  day  as  an 
essential  element  in  the  law  of  contract  adopted  in  the  codes  of 
France  and  the  Netherlands.  In  Germany  the  term  causa  did  not 
meet  with  favour  and  is  not  used.  The  notion,  however,  which 
causu,  or  to  use  its  Dutch  equivalent  oorzaak,  conveys  in  Eoman- 
Dutch  law,  equally  exists  in  modem  German  law,  as  it  needs  must 
in  every  legal  system.  When  the  Dutch  Jurists,  who  treat  of  the 
Eoman-Dutoh  law  of  eontraot,  speak  of  oausa  or  justa  oausa,  in 
their  Latin  commentaries,  or  of  oorzaak  or  redelyke  oorzaak  in  their 
Dutch  treatises,  they  understand  by  oausa  or  oorzaak  the  ground  or 
reason  for  the  promisfe.  So  that  justa  Ofiusa  or  redelyke  oorzaak 
denotes  a  legally  possible,  a  valid  or  lawful  groimd  or  reason. .  The 
first  Dutch  Jurist,  who  uses  the  term  causa,  appears  to  be 
Damhouder  (1507-81).  Writing  about  the  middle  of  the  sixteenth 
century,  he  says  that  a  written  acknowledgment  of  debt,  which  does 
not  express  the  causa  debiti,  is  in  law  of  no  validity  or  at  least  of 
very, little  value;  and  that  an  ohligation  has  no  oausa,  when  the 
reason  or  ground  thereof  is  not  expressed  in  it  {Praci.  civ.  oap.  175. 
n.  13  seq.).  The  reason  for  the  rule  requiring  the  mention  of  the 
oausa  debiti,  the  origin  or  ground  of  the  debt,  was  not  only  to 
prevent  fraud  (Van  Leeuw.  Com.  bk.  4.  ch.  15.  §  2),  but  all  possible 
illegality,  as  a  precaution  against  the  contract  or  transaction  being 
contra  legem,  aut  bonos  mo^es.  Professor  Pockema  Andreae  has 
pointed  this  out  by  reference  to  certain  of  the  Dutch  sources. 
(Oud.  Ned.  Burgl.  Recht.  II.  15).  Damhouder  {Praot.  Giv. 
cap.  47)  had,  indeed,  given  a  meagre  outline  in  regard  to  the  Dutch 
law  of  contract,  but  it  fell  to  Grotius  to  treat  of  the  law  of  contract 
scientifically  and  methodically.  In  his  Introduction  to  the  Law  of 
Holland,  bk.  3.  ch.  1  (which  should  be  read  together  with  his  De 
Jure  Belli  ac  Pacts,  lib.  2,  cap.  11  and  12),  Grotius  unfolds  his 
doctrine  of  contract  as  a  branch  of  the  Law  of  Obligations.      He 
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bases  his  system  on  the  Institutes  of  Justinian,  and  he  recognizes 
two  sources  of  obligation,  viz.  contracts  and  delicts.  It  is,  however, 
not  with  contracts  as  a  source  of  obligation  that  we  are  for  the 
moment  concerned,  but  with  the  causa  or  oorzaak  of  contracts 
{toezeggingen,  o'vereenkomsten) .  We  have  to  ascertain  the  mean- 
ing of  causa  or  oorzaak  as  an  essential  element  in  the  constitution 
or  definition  of  oontraotus  or  overeenkomst.  The  two  things  are 
quite  separate  and  distinct;  a  circumstance  which  is  sometimes 
overlooked,  and  has  led  to  error;  for  it  is  obvious  that  it  is  no 
answer  to  the  question  what  constitutes  the  causa  or  oorzaak  of  a 
contract  in  Eoman-Dutch  law  ?  to  say  ' '  the  contract  itself  is  the 
causa  obligationis.  The  student,  who  is  familiar  with  the  Insti- 
tutes III.  13.  2.  and  the  commentators  thereon,  and  who  knows 
his  Grotius,  Huber,  Van  Leeuwen  and  Van  der  Linden,  is  well 
aware  of  this  simple  and  elementary  distinction  between  con- 
i-raicHus  and  obligatio.  According  to  Grotius  the  following  are 
the  essentials  of  a  vaUd  contract.  1st,  A  proimise  deliberately 
made,  i.e.,  with  the  intention  of  being  bound,  and  its  accept- 
ance by  the  promisee  {Introd.  3.  1.  10-12  and  48 :  c/.  De 
J  B.  ao  P  2.  11.  14).  2nd.  Free  exercise  of  the  wiU  of  the 
parties  {lb.  §  19).  3rd.  A  proper  legitimate  subject-matter  (§  89.  ff), 
or,  as  Grotius  also  puts  it,  a  valid  or  reasonable  ground  (redelicke 
oorzaeok.  §  62-3).  It  is  with  the  last  requisite  mentioned  that  we 
are  more  particularly  concerned.  What  does  Grotius  mean  by 
redelyke  oorzaak  as  being  a  necessary  element  in  the  definition  of  a 
valid  contract?  The  answer  is  simple  and  easy  to  find,  yet,  this 
notwithstanding,  some  curious  theories  have  been  advanced  in 
regard  to  it.  There  are,  for  instance,  the  oft-repeated  dicta  of  the 
late  Lord  De  Villieirs,  C.J.,  occurring  in  quite  a  series  of  cases  that 
causa  and  redelyke  oorzaak  of  the  Bbman  and  Eoman-Dutch  law 
are  identical  with  the  English  notion  of  "  valuable  consideration." 
More  recently  the  view  has  also  been  put  forth  that,  according  to 
Grotius,  Huber,  Van  der  Linden  and  others,  cau^a  or  oorzaak 
denotes  the  contract  itself.  Both  these  theories  are  based  on  a 
misconception  of  the  Eo-man  and  Eoman-Dutch  law.  This  will  be 
apparent  to  the  reader  from  what  has  already  been  said  in  regard 
to  the  Eomaa  law  on  the  subject,  and  from  an  examination  of  the 
Dutch  Jurists  and  sources.  It  is  only  when  we  speak  of  obligation 
as  vinculum  juris  that  contractus,  Uke  delictum,  is  spoken  of  as 
causa  obligationis  in  the  sense  of  source  or  origin  of  obligation. 
That,  as  everyone  knows,  is  an  elementary  principle  of  both  the 
Eoman  and  Eoman-Dutch  legal  systems.    But  the  caus>a  contractus 
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is  something  entirely  different.  In  Eoman -Dutch  law  causa  or 
oorzadk  denotes,  as  we  have  said,  the  ground  or  reason  of  the 
promise  or  agreement.  Like  the  Eoman  law,  the  Dutch  law 
requires  both  conventio  and  causa  to  constitute  a  contract  or  over- 
eenkomst,  although  it  uses  causa  in  the  sense  not  of  the  fomial 
mark  but  of  ground  or  reason.  Now,  Grotius  (3.  1.  39.  ff.),  after 
observing  that  an  obligation  may  arise  in  regard  to  all  kinds  of  things 
and  transactions,  proceeds  to  enumerate  various  matters  in  respect 
of  which  men  can  not  lawfully  contract  or  incur  an  obliga,tion,  and 
where  in  such  cases,  therefore,  the  agreement  will  be  void.  If 
the  parties  enter  into  a  transaotion  in  regard  to  something  not  in 
commercio,  or  anything  physically  or  morally  impossible,  that  is 
anything  not  recognized  by  law,  their  agreement  does  not  constitute 
a  contract,  for  it  lacks  legal  possibility.  The  transaction  will  be 
inefficacious  (negiotium  inhaibile — vegtens  onbestaanbaar).  The 
agreement  must  according  to  Grotius  relate  to  some  l&gitimate 
transaction,  and  this  is  what  he  means  when  he  observes  in  §  52 
that  an  agreement  must  have  a  reasonable  cause  {redelicke 
oorzaech),  i.e.,  some  legititnate  ground.  For,  as  he  mentions  in 
§  43,  where  the  contract  is  founded  on  a  dishonest  ground  or 
motive  {oneerlycke  oorzaeck  ofte  inzicM),  it  is  void.  The  contract 
then  must  relate  to  some  legitimate  undertaking  or  transaction — 
de  re  licita.  Not  merely  is  this  view  borne  out  by  the  Dutch 
sources  (e),  but  the  other  Dutch  Jurists,  as  will  be  seen  below,  are 
equally  clear  on  the  point. 

§  8.  Christinaeus,  who  practised  as  an  advocate  in  the  Supreme 
Court  of  the  Netherlands  at  Mjechlin  (Malines)  in  Brabant,  writes 
"ex  omni  conventione  serio  pacta  et  conclusa  de  re  licita  oritur  actio" 
(Decis.  vol.  2.  deicis.  199.  n.  1.).  Van  Leeuwen  observes:  "  I  say 
reasonable  cause,  which  is  to  be  understood  indefinitely  of  a  cause, 
which  in  its  nature  is  good  and  legitimate."  {Com.  4.  1.  6.).  So 
Huber  in  his  Heedendaagsahe  Beohtsgeleerdheid.  3.  1.  19-20.  after 
reminding  us  that  obligation  arises  either  from  contract  or  delict, 
defines  a  contract  as  an  agreement  between  two  or  more  persons 
giving  rise  to  a  claim  and  legal  action  against  someone.  In 
3.  21.  6.  he  writes  that  all  accepted  promises  or  agreements  must 
have  a  ground  or  reason  {oorsa&k),  without  which  they  are  of  no 
effect,  and  that  in  a  written  agreement  the  ground  or  oorzaak  must 
be  expressed,  although,  if  omitted,  it  may  be  proved  aliunde.     In 

(e)  Professor  Pockema  Andreae,  as  we  have  seen,  writes  (Oud,  Ned.  Burgl. 
Recht.  II.  15.)  that  in  the  sources  so  far  as  they  go  oorzaak  is  to  be  understood 
as  denoting  the  object  of  the  parties  (doel). 
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bk.  3.  ch.  14.  §  4.  he  also  shows  us  that  he  means  by  oorzaak  the 
ground  or  reason  of  the  agreement,  for  he  there  says,  in  regard 
to  remuneratory  donations,  that  they  are  those  "which  arise  from 
some  definite  purpose  or  motive,  as,  for  instance,  by  way  of  showing 
one's  gratitude,  promotion  of  marriage,  and  all  further  donations 
which  are  made  upon  expressed  motives  or  reasons  {oogmerken  en 
ooTzaken)."  And  in  3.  21.  47.  and  68.  he  tells  us  that  the  promise 
or  agreement  must  relate  to  some  legal  or  valid  matter  or  trans- 
action. We  have  already  pointed  out  (supra  §  5.  in  fine)  that  when 
Huber  {Praelect  II.  lib.  2.  tit.  12.  7.  3.)  speaks  of  causa  as  nego- 
tium  habile,  he  is  there  using  causa  in  a  similar  sense,  as  meaning 
"  vahd  ground."  Huber's  conception  of  contract,  therefore,  is  an 
agreement  between  two  or  more  persons  relating  to  something 
having  legal  possibility,  that  is  to  something  recognized  by  the 
law — to  a  valid  transaction.  He  is  consequently  in  accord  with 
Grotius  and  Van  Leeuwen,  in  his  definition  of  contract.  Decker 
has,  therefore,  correctly  summed  up  the  matter  when,  in  his  note  (a) 
to  bk.  4.  ch.  2.  of  Van  Leeuwen's  Commentaries,  he  wrote  that 
three  essentials  are  necessary  to  constitute  a  contract  by  Dutch 
law,  viz.  1st,  parties  capable  of  binding  themselves,  2nd,  a  deliberate 
intention  to  be  boimd,  and  Brd,  the  existence  of  a  physical  or  moral 
possibility,  or,  in  other  words,  that  there  must  be  a  reasonable 
cause.  The  first  two  essentials  are  in  reality  included  in  the 
requisite  of  Consent;  while  physical  possibility  explains  itself,  and 
by  moral  possibility  is  meant  that  the  agreement  must  not  be 
contra  legem  out  bonos  mores.  So,  Van  der  Keessel  {Th.  484 
and  Dictata  ad  Grot.  3.  1.  52.  and  58),  when  he  speaks  of  justa 
oav-sa,  in  regard  to  a  written  acknowledgment  of  debt,  being 
expressed  therein,  if  the  creditor  wishes  to  escape  the  onus  of 
proving  it  aliunde,  adds  that  this  principle  is  observed  in  practice 
not  only  on  the  authority  of  the  civil  law,  but  also  lest,  perchance, 
through  no  mention  of  the  causa  it  should  happen  to  be  turpis  or 
UUcita;  which  is  only  another  way  of  saying  that  the  ground  or 
reason  for  the  debt  must  not  be  contrary  to  the  law  or  good  morals. 
Van  der  Keessel's  comment  on  Grotius  at  once  disposes  of  the 
double  error  that  causa  or  oorgaak  in  Eoman-Dutch  law  is  the 
equivalent  of  "  valuable  consideration  ";  or  that  causa  denotes  the 
contract  itself.  The  very  language  of  Grotius  3.  1.  52.  that  reason- 
able cause  relates  to  (dient  tot)  any  other  contract  likewise  negatives 
both  these  erroneous  notions.  Similarly  Van  der  Linden,  our 
latest  Roman-Dutch  writer  of  authority  before  the  introduction  of 
the  Code  into  the  kingdom  of  the  Netherlands,  is  in  full  agreement 


BOOK  IV.  615 

with  Grotius  and  the  other  Dutch  Jurists  who  come  after  him. 
After  telling  us  in  his  Institutes  {bk.  1.  cks^  14.  15.  and  16.)  that  the 
most  common  sources  of  obligation  are  contracts,  he  points  out 
that  contracts  are  void  when  they  have  no  ground  {oorzaak)  at  all; 
or  a  false  ground ;  or  a  ground  which  militates  against  justice,  good 
faith  and  morals. 

§  9.  In  order  further  to  demonstrate  that  causa  or  oorzaak,  in 
our  Eoman-Dutch  law,  is  neither  synonymous  with  the  notion  of 
"  valuable  consideration,"  nor  identical  with  the  contract  itself, 
we  may  refer  to  the  well-known  rule  of  Dutch  practice  conditio  pro 
causa  habetur,  a  principle  derived  from  the  Eoman  law.  The  rule 
itself  may  be  thus  stated :  If  a  written  contract  is  subject  to  a 
condition,  and  does  not  mention  any  ground  or  reason  {causa; 
oorzwak)  for  the  promise  to  pay  or  perform,  the  condition  will  be 
regarded  as  the  cause  or  ground  of  the  contract.  As  where  one 
promises  to  pay  another  100.  guilders  if  he  marries,  or  a  son  is  bom 
to  him,  or  his  ship  arrives  and  the  like  (see  Christinaeus.  Decis. 
vol.  2.  dec.  199.  Wassenaar.  Pract.  Notar.  ch.  11.  n.  '23.  Sande. 
Decis.  Fris.  3.  9.  1.  Van  Zutphen.  Neerl.  Pract.  sub  voce  Obligatie. 
n.  10.  Kersteman.  Regis.  W.  Bk.  Obligatie.  p.  317.  col.  1 :  Gail. 
Obs.  2.  obs.  132.  n.  4.  seq.).  We  also  find  in  the  Utrecht.  Consult, 
vol.  1.  con».  106.  a  well-reasoned  opinion  of  the  year  1664  by  a 
Dutch  Jurist,  setting  forth  not  only  that  the  above  rule  is  well 
recognized  by  Jurists,  but  also  that  it  is  daily  acted  on  by  the 
Courts  of  law.  (See  also  Christinaeus.  I.e.  and  Bell.  Jurid.  cas. 
et  decis.  9.  p.  60.  ff.). 

We  must  likewise  be  careful  to  avoid  the  error,  into  which  some 
have  fallen,  of  thinking  that,  because  certain  of  our  Dutch  writers, 
for  instance,  Vinnius,.  Voet  and  others,  merely  mention  that  hodie 
or  ex  moribus  a  nude  pact  or  formless  agreement,  seriously  and 
deliberately  made,  begets  an  action,  no  causa  or  oorzaak  is  in  their 
view  required  by  Eoman-Dutch  law  for  the  existence  of  a  contract. 
Nor  do  they  by  "seriously  and  deliberately"  understand  "reasonable 
cause  or  ooreaak,"  as  has  also  sometimes  been  wrongly  supposed; 
but  merely  that  the  promise,  pact  or  agreement  must  not  be  incon- 
siderately or  rashly  made,  or  by  way  of  a  joke,  as  they  themselves 
tell  us  (Vinn.  Insiit.  3.  14.  §  11 :  cf. :  Van  Leeuw.  Com.  4.  1.  3.), 
but  with  an  intention  to  be  bound,  That  the  existence  of  a 
serious  and  deliberate  mind  is  not  equivalent  to  legitimate  or 
reasonable  cause  is  plain  from  the  fact  that  two  persons  may,  with 
a  perfectly  deliberate  intention,  enter  into  what  the  law  considers 
a  dishonest  or  illegal  agreement,  yet,  notwithstanding  their  serious 
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and  deliberate  mind,  as  the  causa  or  oorzcuik  is  not  justa  or  reason- 
able, but  illegal'  (injusta;  illicita),  there  is  no  binding  or  valid 
contract. 

The  result  is  that,  in  simple  and  correct  language,  we  may  say 
a  contract  in  Eoman-Duteh  law  consists  of  the  following  two 
elements,  consent  of  the  parties  and  a  legal  ground  or  reasonable 
cause  (justa  causa;  geoorloofde  oorzaak).  Consent  here  includes 
capacity  to  contract,  free  exercise  of  the  will  and  a  serious  mind; 
while  legal  ground  denotes  a  legitimate  transaction. 

§  10.  In  regard  to  South  Africa  the  principle  of  the  Eoman^ 
Dutch  law  prevails,  that  a  valuable  consideration  is  not  necessary 
to  support  a  promise.  In  Louisa  v.  Van  den  Berg  (1830.  1  Menz. 
472)  and  Jacobs  v.  Norton  (1842.  2  Menz.  221)  the  Supreme  Coiurt 
of  the  Cape  of  Good  Hope  rightly  held  that  a  gratuitous  promise, 
if  accepted  and  not  tainted  with  amy  illegality,  is  enforceable  by 
action.  Upon  this  rule  of  our  common  law  the  late  Lord  De 
ViUiers,  C.J.,  attempted  to  engraft  the  English  notion  that  a 
contract  is  not  valid  unless  founded  on  a.  valuable  consideration. 
In  no  less  than  four  cases,  commencing  with  Alexander  v.  Perry 
in  1874,  and  ending  vsdth  M'Temhu  v.  Webster  in  1904,  he 
laid  down  the  erroneous  doctrine  that  the  causa  of  the  Roman 
and  Eoman-Dutch  law  is  identical  with  the  valuably  considera- 
tion of  the  English  law.  This  attempt  was,  however,  bound  to 
fail.  It  met  with  the  disapproval  of  certain  members  of  the 
profession,  and  in  1904  Innes,  C.J.,  in  Rood  v.  WoiUach  (1904. 
T.  S.  187)  administered  a  wholesome  corrective.  Ultimately,  by 
the  decision  of  the  Privy  Council  in  Jayawickreme  v.  Amarasuriya 
(119  L.  T.  499),  and  of  the  Appellate'  Division  of  the  Supreme  Court 
of  the  Union  of  South  Africa  in  Oonradie  v.  Rossouw  (1919. 
App.  Div.  279),  this  foreign  and  untenable  doctrine  received  its 
quietus.  With  us,  therefore,  the  mutual  consent  or  agreement  of 
the  parties,  in  regard  to  some  legitimate  undertaking  or  transaction, 
constitutes  a  binding  contract.  In  other  words,  an  accepted 
promise,  founded  on  or  having  a  reasonable  cause,  creates  a  right 
of  action.  [For  full  information  on  the  subject,  the  reader  is 
referred  to  my  thesis  on  Causa  in  the  Roman  and  Roman-Dutich 
Law  of  Oo7itract.  published  by  Messrs.  J.  C.  Juta  &  Co.  Cape 
Town— Tr.  ] . 

Chapter  IV.   §  2. — Suretyship  of  Women. 
The  Senatus-consuUuvi  Velleianum  was  passed  in  the  consulship 
of  Marcus  Silanus  and  Vc'lleius  Tutor,  and  was  evidently  so  named 
after  the  latter.     There  existed  at  one  time  some  uncertainty  about 
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the  true  date  of  this  consular  law,  but  it  has  long  since  been 
generally  accepted  that  it  was  introduced  in  the  sixth  year  of  the 
Emperor  Claudius  a.d.  46.  Anton  Sehulting  {anno  1717),  professor 
at  Leyden,  was  among  the  first  to  demonstrate  this  {Juris'pr.  Ante 
Justin,  ad  Ulp.  tit.  22.  19.  note  53.  p.  640),  and  his  opinion  has 
been  approved  by  subsequent  jurists,  including  Hugo  and  Eudorff 
(Rom.  Gesohichte.  §  50.  p.  122.).  Ulpian,  likewise,  from  what  we 
read  in  Dig.  16.  1.  2.  pr.  refers  this  Sctum.  to  the  reign  of  the 
Emperor  Claudius.  Prior  to  this  Saturn,  edicts  had  been  passed 
by  both  Augustus  and  Claudius,  forbidding  women  to  be  sureties 
for  their  husbands,  and,  as  Keller  puts  it,  the  subsequent  Sctum 
Velleianum  introduced  the  second  stage,  by  prohibiting  women 
becoming  sureties  for  the  debts  of  all  other  persons,  whether  male 
or  female.  Dig.  16.  1.  I.  1.  &  2.  The  true  date  of  the  Sctum.  Veil. 
is  therefore  a.d.  46  in  the  reign  of  Claudius,  and  not  a.d.  18.  in  the 
time  of  Tiberius,  as  Heineccius  and  others,  among  them  Colquhoun 
(§  1618)  and  Nathan,  Common  Law  of  South  Africa.  I.  292,  have 
supposed.  [Gluok.  Pand.  lib.  16.  tit.  1.  §  920.  MacKeldey  §  455. 
Puchta.  Inst.  III.  §  265.  and  note.  Winscheid.  II.  §  485.  note  1. 
Keller.  Pand.  §  292 :  Salkowski.  p.  724.  George  Long  in  Smith's 
Diet,  of  Antiq.  sVib  voce  Senatus  aonsuUum.  Hunter.  Roman  Law, 
2nd  edn.  p.  82.  ]  The  prohibition  against  women  becoming  sureties 
for  their  husbands  is,  therefore,  of  earlier  date  than  the  Sctum. 
Veil,  and  was  not  introduoed,  as  supposed  by  De  Villiers,  C.J., 
in  Oak  v.  Lumsden  (3.  S.  C.  at  p.  150.)  and  others,  in  the  time 
of  Justinian.  It  was  re-enacted  by  that  Emperor,  and  is  stated 
in  the  AuHhenticum,  (Cod.  4.  29.  22.)  in  the  following  terms : 
"  If  a  wife  gives  her  husband  her  consent  to  an  instrument  of  debt, 
or  binds  in  writing  either  her  own  property  or  her  person,  we  decree 
that  this  shall  by  no  means  be  valid,  whether  something  has  been 
transacted  once  or  more  frequently  for  the  same  purpose,  (or) 
whether  it  be  a  public  or  private  debt;  but  it  shall  have  the  effect 
as  if  nothing  has  been  done  or  written,  unless  it  shall  clearly  appear 
that  the  money  has  been  spent  for  the  special  use  of  the  wife 
herself. ' ' 

In  WhitnaU  v.  GoUschmidt  (3.  E.  D.  C.  314)  Shippard,  J.,  laid 
it  down  that  by  Roman-Dutch  law  the  benefit  of  the  Sc.  Veil.,  in 
order  to  be  effectual  "  must  be  made  either  judicially  on  oath,  or 
extrajudicially  by  a  public  or  notarial  instrument  duly  attested, 
without  which,  by  Dutch  as  by  Eoman  la^,  the  engagement  itself 
was  null  and  void;  and  it  is  scarcely  necessary  to  add  that  these 
rules  applied  with  far  greater  force  to  the  case  of  a  married  woman 
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attempting  to  become  surety  for  her  husband,  and,  with  that  object, 
to  renounce  the  benefit  of  the  Authentica  si  qua  MuUer."  The 
learned  Judge  cited  numerous  authorities,  and  maintained  that  both 
Groenewegen  and  Voet,  who  hold  that  a  woman  can,  by  the  customs 
of  Holland,  vahdly  renounce  the  bera.  Sg.  Yell,  by  private  as  well 
as  by  a  public  instrument,  have  no  authority  for  this  statement.  In 
Oak  V.  Lumsden  (3.  S.  C.  144),  however,  De  Villiers,  C.J.,  gives 
it  as  his  opinion  that  a  notarial  instrument  is  not- essential  to  the 
validity  of  the  renunciation,  whether  the  woman  be  married  or  not ; 
and  says  this  is  the  law  at  the  Cape  of  Good  Hope,  but  cites  no 
decision  in  support  of  it.  He,  therefore,  adopts  the  view  of  Groene- 
wegen {Cod.  4.  29.  23.  §  2.)  and  of  Voet  (16.  1.  9.)  So  far  as  the 
practice  in  the  province  of  Holland  is  concerned  (and  in  South 
Africa  the  law  of  HoUand  has,  in  case  of  conflict,  generally  been 
preferred  to  that  of  any  othfer  province  of  the  Netherlands),  the 
statement  of  Groenewegen  is  supported  by  other  writers  besides 
Voet:  vid.  Wassenaar  Jud.  Pract.  vol.  2.  ch.  10.  §  17.  and  Schorer 
ad  Grot.  2.  8.  18.  On  the  other  hand,  in  addition  to  the  authorities 
cited  by  Shippard,  J.,  in  favour  of  the  contention  that  the  renun- 
ciation must  be  made  instrumento  publico,  reference  may  be  had 
to  Kersteman  Regis.  W.  Bk.  in  voce  Beneficie.  pp.  42 — 3.  and 
Bell.  Jurid.  Cas.  78.  pp.  565  &  8.  This  last  is  an  authority  of 
importance,  for  we  there  find  an  opinion,  given  in  1675 — 6  by  four 
practising  advocates  at  the  Hague,  that  a  renunciation  of  the  8c. 
Veil.,  to  be  effectual,  must  take  place  in  instrumento  publico.  This 
opinion,  given  a  quarter  of  a  century  later  than  the  publication  of 
Groenewegen 's  treatise  De  II.  abr.,  proves  that,  even  in  the 
province  of  Holland,  in  the  latter  half  of  the  seventeenth  century, 
the  departure  from  the  rule  of  the  Roman  law  was  by  no  means 
so  generally  recognized'  in  practice  as  Groenewegen  would  have  us 
believe.  Huber,  again,  writes  that  a  woman  renouncing  the  benefit 
Sc:  Veil,  loses  her  privilege  "  provided  this  be  done  in  a  public 
instrument  executed  and  signed  before  the  Court  or  a  notary  and 
witnesses ;  for  this  is  a  requisite  of  intercession  itself,  which  other- 
wise would  ipso  jure  be  invalid.  It  matters  not  if  such  a  document 
be  sworn  or  imswom,  but  a  private  instrument  without  witnesses 
will  also  in  this  respect  hold  good  provided  it  be  under  oath." 
{Heed.  Begtsgel.  bk.  3.  ch.  27.  §  18.).  The  truth  of  the  matter 
seems  to  be,  that,  while  some  lawyers  held  a  private  renunciation 
by  the  woman,  in  the  absence  of  fraud,  sufficient,  others  thought 
such  a  practice  should  be  discouraged  and  the  rule  of  the  Eoman 
law  strictly  adhered  to.    Thus  Lybrecht  {Red.  Vert.  vol.  2.  ch.  34. 
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§  16),  after  observing  that  the  renunciation  of  the  8c.  Veil,  and 
Auth.  si  qua  Mulier  should  take  place  per  instrumenitum  publicum, 
e.g.  before  a  notary  and  witnesses,  or  a  secretary  and  two  magds- 
trates,  adds  "  But  some  are  of  a  different  opinion,  if  it  appears  that 
no  fraud  is  mixed  up  in  the  transaction,  and  she  has  with  full 
knowledge  of  her  benefit  renounced  it.  However,  for  security's 
sake  and  to  prevent  all  disputes,  it  is  advisable  to  do  so  before  a 
notary  and  witnesses."  Van  Leeuwen  in  his  Practyck  der 
Notari^sen  p.  170.  is  to  the  like  ©Sect.  This  difference  of  opinion 
among  the  lawyers  of  Holland  continued  to  a  much  later  date,  and 
appears  never  to  have  been  settled  by  any  judicial  decision.  Hence 
we  find  Van  der  Keessel  {Th.  496.),  after  stating  that  the  renun- 
ciation of  the  8c.  Veil.  oy,ght  to  be  made  by  public  instrument, 
without  which  the  suretyship  is  void,  cautiously  adding  these  words, 
"  vmless  perchance  a  different  rule  can  be  proved  to  have  been 
adopted  in  Holland  by  custom."  And  Van  der  Linden,  in  a  note 
to  his  edition  of  Pothier  (On  Obligations,  vol.  1.  p.  454.),  observes: 
"  According  to  our  modern  law  it  is  beyond  question,  and  generally 
accepted  in  practice,  that  a  woman  may  renounce  both  the 
beneficium  Scti.  Vellejan.  and  that  of  the  Auth.  si  qua  Mulier. 
(Grot.  Introd.  bk.  3.  ch.  3.  §  18.  &  19.),  and  this  even  without  any 
distinction  whether  such  renunciation  takes  place  by  a  public  or 
private  instrument  (F.  d.  Keessiel.  Th.  Jur.  HoU.  &  Zeel.  Th.  496). 
Indeed  the  making  of  this  renunciation  has  with  us  become  such  a 
well-known  and  general  form,  that  we  ought  rather  to  doubt 
whether  it  would  not  be  less  absurd  to  abolish  the  Velleianian  decree 
altogether,  as  King  Henry  IV.  has  done  in  Prance."  This  note 
of  Van  der  Linden  leaves  the  question  still  somewhat  unsettled, 
and  it  is  remarkable  that  he  merely  cites  Van  der  Keessel  in  support 
of  the  proposition  that  the  rentmoiation  ben.  8c.  Veil,  may  take 
place  by  private  instrument.  The  passage  from  Van  der  Keessel 
mentioned  above  hardly  bears  out  this  statement;  so  that,  as  far  as 
the  opinion  of  the  text-writers  and  jurists  of  Holland  is  concerned, 
the  beginning  of  the  nineteenth  century  leaves  the  question  pre- 
cisely where  it  was  in  the  age  of  Groenewegen  and  Van  Leeuwen. 
The  concluding  remark  of  Van  der  Linden  is,  however,  worthy  of 
note.  It  appears  that  in  his  day  the  practice,  with  respect  to 
renunciation  of  the  8c.  Veil.,  had,  according  to  him,  become  a  mere 
matter  of  form,  and  hence  he  puts  the  question  whether  it  would 
not  be  advisable  to  abolish  the  ben.  8c.  VeU.  altogether?  To  which 
it  may  be  answered  that,  if  the  benefit  of  the  8ctuin.  is  to  be 
retained,  the  rule  of  law  with  respect  to  its  renunciation  should  be 
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strictly  observed,  for  otherwise  the  object  of  the  Sctum.,  viz.  the 
protection  of  women,  will  be  defeated.  "  The  object  of  the  Sc. 
Veil,  and  Auth.  si  qua  M'ulier  being  to  protect  women  from  being 
deprived  of  their  property,  through  being  induced  by  undue 
influence  to  enter  upon  onerous  obligations  for  others,  there  would 
be,  if  the  matter  were  to  be  regarded  as  res  Integra,  great  weight 
in  the  contention  that,  when  these  laws  form  part  of  the  law  of  a 
country,  women  should  not  be  allowed  to  renounce  the  protection 
afforded  to  them  by  these  laws  except  by  some  formal  publjo  act, 
because  the  samie  influence  that  would  induce  them  to  sign  an 
acknowledgment  for  the  debt  of  another  would  induce  them  to  add 
■a  statement  that  they  renounced  the  benefit  of  these  laws,  and  so 
render  these  laws  of  little  use."  {Per  Smith,  J.,  Oak  v.  Lumsden, 
supra.  See  also  Christin.  Decis.  vol.  3.  dec.  36.  n.  5.  in  med.). 
By  the  Bills  of  Exchange  Act,  No.  19.  of  1893.  Cap©  of  Good  Hope. 
§  20,  it  is  provided  "  capacity  to  incur  liability  as  a  party  to  a  bill 
is  co-extensive  with  capacity  to  contract,  provided  that  to  the 
validity  of  a  bill,  accepted  or  indorsed  by  a  woman,  the  renunciation 
of  the  benefits  Senatus  Consult.  Vellejard  and  Authentiaa  si  qua 
Mulier  shall  not  be  requisite."  {Cf.  Graaff-Beinet  Board  of 
Executors  v.  Maasdorp.  1908.  E.  D.  C.  431.) 

Huber  {Heed.  Begtsg.  bk.  3.  oh.  27.  n.  10)  says  that  if  a  woman 
has  not  pleaded  the  Sc.  VeU.  she  will  have  judgment  pronounced 
against  her  {cf.  Smuts,  Louw  &  Co.  v.  Coetzer.  Buch.  1876.  p.  55); 
but  even  after  judgment  she  may  still  claim  the  hen.  8c.  Veil. 
against  execution  of  the  judgment  (Huber.  d.  I.  See  also  Goriis.  & 
Advys.  vol.  1.  Cons.  292i;  Schorer  ad  Orot.  3.  3.  §  18.  in  fine).  In 
Mahadi  v.  De  Kook  (1  H.  C.  Rep.  344)  the  High  Court  of  Griqua- 
land  West  held  that  a  woman  could  claim  the  ben.  Sc.  VeU. 
although  it  had  not  been  pleaded.  A  woman  cannot  set  up  the 
Sc.  Veil,  or  Auth.  si  qua  Mulier  where  she  has  been  guilty  of  fraud, 
or  has  been  benefited  by  the  transaction,  or  has  become  surety  for 
ber  creditor,  or  if  after  two  years  she  confirms  her  suretyship  under 
renunciation  of  benefits,  or  being  a  trader  has  become  surety  with 
reference  to  something  connected  with  such  trade,  or  where  she 
has  interposed  herself  for  a  debt  of  her  husband  in  order  to  get 
him  out  of  prison,  or  where  she  becomes  heir  to  the  principal 
debtor  (Voet.  16.  1.  10.  Kersteman.  Begits.  W.  Bk.  in.  voce 
Beneficie.  p.  42.  Wassenaar.  Pract.  Jud.  vol.  2.  ch.  10.  §  13,  and 
§§  15 — 17.  Cons.  &  Advys.  vol.  5.  Cons.  260.  in  fin.  Neostad. 
de  pact.  ant.  Obs.  18.  Fab.  ad  Cod.  4.  21.  Def.  16  dt  17.  See 
generally  Voet  and  Gliick  ad  tit.  Sc.  Veil.     In  McKellaT  v.  Bond, 
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L.  E.  9  Ap.  Ca.  715,  it  was  held  by  the  Privy  Council  that  an  agent, 
under  a  power  of  attorney  granted  to  him  by  a  woman,  cannot  in 
any  docum.ent  signed  by  him  on  her  behalf  renounce  the  beneficiwn 
8c.  Veil.,  unless  the  power  of  attorney  expressly  confers  on  him 
authority  to  make  such  a  renunciation. — Tr.] 

Chapter  VII.   §  6. — Interest. 

Interest  is  due  and  claimable  where  there  is  an  agreement  to  pay 
the  same;  such  an  agreement  may  also  be  inferred  through  custom 
or  a  course  of  previous  dealing  between  the  parties.  So  interest 
is  due  where  the  debtor  is  in  mora;  but  not  otherwise.  Gens.  For. 
Pt.  I.  4.  4.  12.  and  23.  Cons.  vol.  4.  Cons.  222.  Voet.  18.  3.  3. 
and  22.  tit.  1.  Wassenaar.  Jud.  Pract.  I.  cap.  21.  §  10.  De  Haas. 
in  nota  ad  Meruha.  Man.  van  Proced.  lib.  4.  tit.  88.  ch.  1.  §  18. 
Van  der  Keessel.  Th.  483.  Interest  on  interest  is,  as  a  rule,  not 
aUowed.  Cens.  for.  4.  4.  27.  and  35.  Voet.  22.  1.  19.  and  45.  1.  11. 
Van  der  Linden,  edn.  1806.  p.  145.  Cf.  Domat.  Civ.  Law.  bk.  3. 
tit.  5.  sect.  1.  n.  9.  seq.  Interest  is  likewise  not  allowed  by  oiu* 
law  on  an  ordinary  judgment.  Neostad.  Swpr.  Cur.  Decis.  38. 
followed  by  Groenew-egen,  Van  Leeuwen,  Voet  and  others.  Kenrick 
V.  Central  D.  M.  Co.,  4  H.  C.  36:  Buffalo  Supply  and  Cold  Storage- 
Co.  V.  Federal  Supply  Co.,  24  S.  C.  251—2:  African  Mutual  Trust 
and  Assurance  Co.  v.  Murray,  1914,  C.  P.  D.  1108. — Tr.  ] 

Chapter  VII.  §  9. — Review. 

Beview  (Bevisie)  was  an  extraordinary  remedy  afforded  a  party, 
who  felt  himself  aggrieived  by  the  decision  of  the  Supreme  or 
Highest  Court  of  Justice.  It  was  obtained  on  petition  to  the 
States  (recursus  ad  PrirMpem)  for  a  review  of  the  judgment  com- 
plained against.  If  a  revision  was  aUowed,  the  case  was  revised 
by  aU  the  members  of  the  Supreme  Court,  with  the  addition  of  five 
Eevisors  (who  were  all  jurists  and  pensionaries  of  the  chief  towns), 
and  of  two  members  of  the  Court  of  Holland,  who  had  not  pre- 
viously sat  in  the  case:  af.  Bo&y.  Woordentolk  sub  voce  Bevisie. 
Van  Leeuwen.  Com.  1.  4.  2.  in  fin.  Van  der  Linden.  Jud.  Pract. 
vol.  1.  Bk.2.  Ch.  29.— Tn.] 

Chapter  XIII.  §  4. 

§  1.  The  statement  by  Van  Leeuwen  in  this  section,  that  a 
bona  fide  pledgee  or  purchaser,  to  whom  a  movable  has,  without 
the  owner's  consent,  been  pledged  or  sold  by  another  entrusted 
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with  the  custody  thereof  by  the  owner,  can  retain  such  movable 
unless  repaid  the  amount  for  which  it  was  pledged  or  sold,  calls 
for  some  comment.  In  his  Cemisura  forensis  (4.  7.  15 — 17)  he  had 
previously  expressed  an  opposite  and  more  correct  opinion.  (C/. 
Voet.  6.  1.  12  :  Van  der  Keessel.  Th.  183.)  The  text  of  our  Author, 
which  we  are  a.bout  to  consider,  is  connected  with  a  well-established 
maxim  of  the  Dutch  law  that  movables  cannot  be  followed  up — 
Roerend  goed  heeft  geen  gevolg  (Mobilia  non  habent  sequelam.). 
There  exists,  however,  a  difference  of  opinion  among  Dutch  writers 
as  to  the  scope  and  extent  of  this  rule.  The  maxim.,  which  is  said 
to  have  been  of  general  appUcation  in  the  Netherlands,  is  asserted  to 
have  been  introduced  in  favour  of  trade  and  commerce.  The  precise 
period  when  it  originally  established  itself  is  app^arently  uncertain. 
Fockema  Andreae,  in  his  commentary  on  Grotius  (2.  3.  5 — 6.)  says 
that  an  owner  as  such  is,  according  to  early  Dutch  law  {naar  oud 
recht)  competent  to  vindicate  a  movable  which  had  got  out  of  his 
possession,  the  onus  being  on  him  to  establish  his  right  of  owner- 
ship. Speaking  of  the  Dutch  local  sources  of  the  14th,  15th  and 
16th  centuries,  he  observes  that  the  majority  of  them  recognize 
the  right  of  the  owner  to  reclaim  his  property  but  subject  in  certain 
cases  to  the  obligation  of  restoring  to  the  purchaser  thereof  the 
purchase  price,  or  paying  to  the  pledgee  the  amount  for  which  his 
movable  property  was  given  in  pledge  by  another. 

In  his  comment  on  Grot.  (2.  7.  2.)  Fockema  Andreae  again  deals 
with  the  subject  of  an  owner  following  up  his  movable  property. 
He  refers  to  the  principal  writers  and  authorities,  and  sums  up 
-the  matter  in  the  following  terms :  "  If  we  consider  what  has  been 
■said  here  and  in  regard  to  Bk.  2.  ch.  3.  §§  5 — 6,  then  we  clearly 
perceive  a  tendency  of  legislation  and  practice  to  limit,  in  favour 
of  social  intercourse,  the  rights  of  owners  of  movable  property  as 
against  third  parties  possessing  the  same.  But  at  the  same  time 
ib  is  sufficiently  manifest  that  the  Romanising  Jurists  have  pre- 
vented a  complete  and  general  attainment  of  this  object.  That 
they  were  able  to  succeed  in  part  will  indeed  be  due  to  the  fact  that 
in  doing  so  they  had  to  contend  against  a  new  doctrine,  which  had 
only  just  commenced  to  make  its  way,  and  not  against  an  ancient 
and  consequently  strong  German  principle." 

In  his  subsequent  work  {Oud.  Ned.  Burg.  Beoht.  I.  404)  he 
observes:  "  It  appears  clear  to  me  that,  in  later  times  in  Holland, 
an  owner,  who  had  voluntarily  given  his  property  to  another,  lost 
his  right  to  reclaim  it  from  third  parties,  where  the  person  to  whom 
it  had  been  entrusted  had  alienated  it."    This  observation  seems 
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not  quite  consistent  with  what  he  has  stated  in  his  earlier  comment 
on  Grotius. 

§  2.  Dutch  jurisprudence  is  undoubtedly  much  indebted  to  the 
late  Professor  Fookema  Andreae  for  his  investigations  and  researches 
into  the  original  sources;  but  he  is  at  times  disposed,  in  dealing 
with  general  rules  of  law,  to  attach  too  much  importance  to 
individual  instances  of  speicial  and  local  custom,  and  to  minimize 
the  influence  and  authority  of  the  Roman  law.  With  great  respect, 
we-  venture  to  think  that  some  of  his  conclusions  above  mentioned 
are  open  to  criticism  and  not  free  from  doubt.  So  far  as  the 
province  of  Holland  is  concerned,  his  statement  of  the  law  is  not 
exactly  borne  out  by  the  most  approved  jurists  and  the  judgments 
of  the  Courts,  which  are  after  all  the  best  guides  as  to  what  the 
Dutch  law  actually  was  in  practice.  His  conclusion  that  it  was  a 
rule  in  Holland  that  an  owner,  who  has  entrusted  his  property  to 
another,  for  instance,  where  he  has  lent  or  hired  it  out  to  another, 
who  alienates  it,  loses  his  right  to  recover  his  property  from  a  third 
person  in  possession  of  it,  is  certainly  more  than  questionable,  as  we 
will  endeavour  to  show. 

§  3.  In  his  Oensura  Forensis  (4.  7.  15 — 17)  Van  Leeuwen  com- 
,bats  the  view  of  Gro&newegen  de  R.  abr.  ad  Inst.  4.  1.  16,  where 
the  latter  lays  down  that,  if  a  person  sells  a  thing  which  has  been 
entrusted  to  him,  as  where  it  has  been  lent,  hired  or  handed  to 
him  for  safekeeping,  the  owner  thereof  cannot  reclaim  it  from  a 
third  possessor;  and  in  case  such  person  has  merely  pledged  the 
thing,  that  the  owner  cannot  recover  it  without  first  satisfying  the 
pledgee.  Van  Leeuwen  holds  that  this  is  unsound  in  principle  and 
contrary  to  a  decision  of  the  Supreme  Court  of  Holland,  which  he 
sets  out,  pronounced  in  April  1652  confirming  a  judgment  of  the 
Provincial  Court.  In  his  Commentaries  on  Roman-Dutch  Law 
(vol.  2.  bk.  4.  ch.  13.  §  4.)  Van  Leeuwen,  however,  appears  to  have 
entertained  an  opposite  view,  for  he  there  evidently,  without  men- 
tioning him,  adopts  the  opinion  of  Groenewegen,  which  in  his 
earlier  work,  the  Gensnira,  he  had  disapproved.  The  author  of  the 
Dutch  translation  of  Matthaeus.  De  Auot.  lib.  1.  cap.  11.  §  71.  has 
in  a  learned  note  endeavoured  to  explain  and  reconcile  the  apparent 
contradiction  between  the  Censura  and  the  Commentaries.  But 
whether  he  has  succeeded  in  so  doing  is  not  of  much  moment. 
After  all,  the  later  view,  expressed  by  Van  Leeuwen  in  the 
Commentaries  is  based  on  the  custom  of  Antwerp,  which  has  no 
direct  authority  in  the  province  of  Holland;  and  on  a  decision  of 
the    Supreme    Court   mentioned    in    Ne(l)stad    {deois.    85.),    which 
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likewise  has  no  direct  bearing  on  his  text,  as  it  relates  to  th©  autho- 
rity of  the  master  of  a  vessel  in  regard  to  his  ship  and  its  cargo.  The 
important  point  is  that  Van  Leeuwen  in  the  earlier  Cemisura  gives 
us  a  decision  of  the  Co'urt  of  Holland,  of  later  date  than  the  one 
referred  to  by  Neostadius,  and  confirmed  by  the  Supreme  Court, 
recognising  the  right  of  the  owner  to  vindicate  his  property.  Voet 
6.  1.  7 — 12.  enumerates  the  authorities  on  both  sides  of  the  ques- 
tion, and  seems  t6  have  fairly  stated  the  law  as  it  existed  in  his 
day  [anno  1698)  (/).  In  section  12,  dealing  partioularly  with  jthe 
law  of  the  province  of  Holland,  Voet  refers  to  the  vie^w  expressed 
by  Van  Leeuwen  in  the  Censura  and  his  citation  of  the  decision  of 
both  the  Superior  Courts  in  Holland  with  evident  approval,  and 
differs,  therefore,  from  the  statement  put  forth  by  Groenewegen. 
According  to  Voet  local  laws  and  usages,  which  deprive  an  owner 
of  his  right  of  vindicating  his  property,  should  be  strictly  construed 
and  not  be  unduly  extended.  With  this  view  Van  Hasselt,  a  jurist 
of  repute  who  wrote  in  1780  (Annotat.  ad  Matth.  Parcem.  vii.)  and 
Matthaeus  himself  are  disposed  to  agree  (Parcem.  vii.  7.).  W©  have 
also  the  Resolution  of  the  States  of  Holland  of  25.  Feb.  1683  {Gr. 
PI.  Bk.  IV.  451),  which  curiously  enough  is  not  mentioned  either 
by  Voet  or  Fockema  Andreae,  although  they  both  quote  the 
Resolution  of  the  States  of  Zeeland  of  31.  May  1679,  which  provides 
to  the  contrary.  This  Resolution  of  the- States,  of  Holland  is  of 
importance,  for  by  it  the  States  declared  that  the  owners  of 
treasury  bonds  (obligatien),  which  had  been  stolen  or  alienated 
mala  fide,  could  follow  up  and  vindicate  them  in  the  possession  of 
third  parties.  Again,  De  Haas,  in  his  Nieuw  Holl.  Consult,  cas. 
25.  pp.  341 — 2,  mentions  a  decision  of  the  Schepenen  at  Delft,  by 
which  the  right  of  the  owner  to  recover  his  bonds  (obligatien), 
which  had  been  handed  to  another  to  receive  the  interest  due 
thereon  and  were  by  him  pledged  to  an  innocent  third  party,  was 
recognized  as  against  such  third  party.  On  appeal  the  Court  of 
Holland,  and  subsequently  the  Supreme  Court  (22.  Feb.  1678)  upheld 
this  decision.  See  also  Neerl.  Advb.  II.  Cons.  68.  So,  Boel  (ad 
Loen.  cas.  50.  pp.  321 — 2),  likewise  treating  of  the  law  of  Holland, 
gives  us  two  other  decisions  of  the  Supreme  Court  of  21.  Nov. 
1692.  to  the  same  effect.  He  also  quotes  in  extenso  the  Resolution 
of  the  States  of  Holland  of  25.  Feb.  1683.     When  Decker,  in  his 

(/)  Van  der  Keessel  (Dictata  ad  Grot.  2.  3.  5.)  thinks  that  Voet  vacillates 
somewhat,  but  there  does  not  seem  to  be  any  just  ground  in  support  of  this 
observation.  Like  Van  Leeuwen,  Anton  Matthaeus  seems  also  to  have  fluc- 
tuated, as  Fockema  Andreae  has  pointed  out.  Of.  De  Auction,  lib.  1.  cap.  11. 
II  70—71.  with  his  later  work  known  as  ParosmicB.  vii.  7. 
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Note  to  Van  Leeuwen's  Commentaries  {Bk.  4.  ch.  13.  §  4.)  writes 
that  quoad  a  bona  fide  third  party  an  owner  has  O'nly  himself  to 
blame.,  if  he  entrusts  his  property  to  another  who  deals  dishonestly 
with  it,  his  remark  must  be  confined  and  understood  to  *efer 
merely  to  those  instances  where  an  owner  would  be  met  by  circum- 
stances which,  in  our  modem  practice,  will  amount  to  an 
estoppel  (g).  This  would  also  appear  to  be  SiO'  from  what  is  said 
by  Van  Zutphen.  Neerl.  Pract.  tit.  Pand.  a,H.  18.  and  22,  and 
Neerl.  Advb.  II.  cons.  18.  cited  by  Decker.  It  will  suffice,  in 
conclusion,  to  mention  Van  der  Keessel,  who  in  his  Dictata  ad  Grot. 
2.  3.  5.  has  a  olear  and  weU-considered  comment  on  the  subjeot. 
He  first  of  all  observes  that  the  privilege  or  charter  of  Maria,  of 
Burgundy  {anno  1476.  art  44),  mentioned  by  Groenewegen  {ad 
Grot.  2.  3.  5.),  confers  on  an  owner  the  right,  with  the  assistance 
of  the  local  authotrity  or  officer,  sujch  as  the  Baljuw  or  Schout,  to 
follow  up  his  property  of  which  he  has  been  dispossessed,  or  which 
has  been  stolen  from  him.  In  this  same  sense,  he  adds,  the  privi- 
lege mentioned  in  the  Regis.  Obs.  vol.  2.  obs.  27,  and  that  by 
Eosebooin  {Recueil  of  Amst.  art.  29.)  are  to  be  understood.  Van 
der  Keessel  agrees  that  an  owner,  who  has  lent  or  deposited  his 
movable  property  with  another,  can,  if  that  other  has  alienated  it, 
recover  his  property  without  restoring  to  the  purchaser  what  the 
latter  may  have  paid  for  it.  This,  observes  Van  der  Keessel,  is 
denied  by  Groeaewegen  de  U.  ahr.  Inst.  4.  1.  16.  n.  3.,  who  cites  a 
decision  of  the  Supreme  Court  given  us  by  Neostad.  decis.  85. 
But  he  points  out  that  this  decision  relied  on  by  Groenewegen  has 
no  bearing  on  the  precise  point,  as  indicated  by  Neostad  himseK, 
for  the  decision  deals,  as  we  have  already  seen,  with  the  authority 
of  a  master  of  a  vessel  entrusted  with  the  control  of  a  ship  and 
the  goods  on  board.  As  Groenewegen  adduces  nothing  further  in 
support  of  his  statement.  Van-  der  Keessel  discards  it  and  agrees 
with  Van  Leeuwen  Cens.  for.  2.  11.  3.  and  4.  7.  15.  seq.  and  Voet. 
6.  1.  12,  who  hold  that  we  should  rather  adhere  to  the  principle 
juris  Gommimis ,  that  is  of  the  Roman  law,  to  the  effect  that  the 
owner  of  a  thing  can  vindicate  and  recover  it  from  every  possessor 
without  restoring  the  price  to  a  purchaser  thereof.  Van  der  Keessel 
further  points  out  that  the  80th  Decision  in  Loenius  of  20.  Oct. 
1637.  does  not  militate  against  this,  for  there  the  owner  had 
entrusted  his  property  to  another  for  the  purpose  of  sale,  and,  if 

ig)  Ware  Smith  and  Ranee  v.  Philips -and  Lazarus.  1893.  Hertzog.  Hep.  50: 
African  Mining  and  Financial  Association  v.  De  Catelen  amd  Muller.  4.  Off. 
Rep.  344  :   United  S.  A.  Association  v.  Cohn.  1904.  T.  S.  738. 
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under  such  circumstances  the  agent  commits  a  fraud,  the  owner 
rather  than  the  purchaser  should  suffer.  The  same  remark,  he 
holds,  applies  to  Loen.  Deois.  c«s.  9.  and  to  the  opinion  given  in 
Neerl.  Adv\h.  2.  wns.  18.  The  maxim  mobiiia  non  habent  sequelam, 
Van  der  Keessel  observes,  may  be  against  this,  yet,  when  Matth. 
{Parcem.  7.  n.  7.)  concludes  that  a  thing  alienated  by  a  commoda- 
tarius  or  a  lessee  cannot  be  vindicated,  this  is  not  to  be  extended 
beyond  what  the  special  statutes  and  customs  warrant  and  imply; 
and,  so  far  as  pertains  to  the  Province  of  Holland,  it  does  not 
prevent  the  owner  vindicating  his  property.  We  have,  therefore, 
besides  the  other  authorities  which  have  been  mentioned,  including 
the  Besolution  of  the  States  of  Holland  and  the  judgments  of  the 
Courts,  the  clear  opinion  of  Voet  and  Van  der  Keessel  that  Groene- 
wegen's  statement  (de  II.  abr.  ad  Inst.  4.  1.  16.)  is  not  acceptable, 
so  far  as  the  law  of  Holland  is  concerned.  Groenewegen,  as  has 
been  pointed  out  by  later  writers  (h),  is  at  times  rather  prone, 
without  just  reason,  to  represent  the  Eoman  law  on  a  given  point 
as  having  been  departed  from  or  not  adopted  in  the  law  of  Holland. 
And,  as  he  cites  no  satisfactory  authority  in  support  of  his  assertion 
as  to  the  abolition  of  the  principle  of  the  Roman  law  in  favour  of 
the  owner's  right  of  vindication,  Groenewegen  seems  in  this  in- 
stance not  to  be  a  trustworthy  guide. 

Van  der  Keessel,  therefore,  in  regard  to  the  province  of  Holland, 
whose  jurisprudence  we  in  South  Africa  follow  rather  than  that  of 
the  other  Provinces  of  the  Netherlands,  appears  to  have  correctly 
summed  up  the  law  when  he  says:  "  The  true  owner  of  property, 
movable  as  well  as  immovable,  which  has  been  alienated  without 
his  consent,  not  only  by  one  who  has  stolen  it,  but  even  by  one 
to  whom  it  has  been  lent,  or  let,  or  given  in  deposit,  or  by  any  other 
person  not  haying  a  mandate  to  sell,  may  legally  claim  it  from  any 
one  who  is  in  possession  of  it,  without  making  restitution  of  the 
price  paid  by  him  "  (Th.  183).  The  only  exceptions  to  this  rule 
are:  1.  the  general  one  of  stolen  goods  bought  bona  fide  on  a  public 
market,  the  price  whereof  must  be  repaid  to  the  purchaser.  2.  Of 
similar  goods  given  in  pledge  to  public  pawnbrokers.  3.  In  some 
places  in  respect  of  goods  sold  by  old  clothes  merchants,  after  a 
public  exposure  of  the  same  for  eight  days,  and  4.  gold  and  silver 
sold  to  a  goldsmith  for  a  fair  price  and  openly  exposed  by  him 
{Th.  184). 

(h)  See  for  instance  Huber.  Praelect.  ad  Inst.  lib.  3.  tit.  21.  §  8.  in  Respons. 
ad  Schol.  Thomasi  :  Praelect.  ad  Pand.  lib.  5.  tit.  2.  §  3  :  lib.  18.  tit.  6.  §  2  : 
and  lib.  39.  tit.  1.   §  11  :  Bynkershoek.  Quaest.  Jur.  Priv.  lib.  3.  cap.  12. 
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§  4.  The  next  point,  in  connection  with  the  maxim  Roerend 
goed  heeft  geen  gevoLg  {mobilia  non  habent  sequelam),  which  calls 
for  notice,  is  that  Fockema  Andreae  lays  down  that  the  attempt  by 
the  Eomanising  Dutch  jiuists  to  maintain  the  principle  of  the  civil 
law  was  only  partially  successful,  inasmuch  as  they  had  to  contend 
against  a  new  doctrine,  which  was  only  just  beginning  to  manifest 
itself,  and  not  against  an  ancient  and  strong  German  notion.  This 
leads  to  the  inference  that,  in  his  opinion,  the  introduction  of  the 
rule  of  the  Eoman  law  and  the  existence  of  the  Dutch  maxim 
Roerend  goed  heeft  geen  gevolg  are  of  oontemporaneous  origin. 
We  venture,  with  great  respect,  however,  upon  the  question,  "  Is 
it  not  probable  that  the  Dutch  maxim  had  become  known  and 
adopted  before  the  reception  of  the  Eoman  law,  and  that  the  latter, 
so  far  as  the  Province  of  Holland  is  concerned,  subsequently 
narrowed  the  operation  of  this  Dutch  principle  and  succeeded  in 
confining  it  to  the  first  exception  merely,  mentioned  by  Van  der 
Keess^l  (Th.  184)?  "  There  is  at  any  rate  evidence  tending  in  that 
direction.  The  Dutch  rule,  we  are  told,  was  introduced  in  the 
interests  of  trade  and  commerce,  and  this  would  seem  to  indicate 
that  it  may  be  of  earlier  origin  than  the  reception  of  the  Eoman 
law  into  the  Netherlands  (see  as  to  this  reception  and  its  date  the 
Appendix  to  Vol.  I.  of  these  Commentaries,  p.  463-4).  We  know 
that  the  famous  Hanseatio  League  of  the  German  towns  was  already 
in  operation  in  the  12th  century,  and  it  is  not  unreasonable  to 
suppose  that  the  Dutch  people — an  essentially  commercial  nation, 
were  not  much  behind  their  German  neighbours  in  th©  promotion 
of  trade  and  commerce.  At  any  rate  the  activities  of  the  Dutch 
towns  became  established  in  the  13th  and  14th  centuries,  long 
prior  to  the  reception  of  the  Eoman  law. 

In  the  next  place,  Jan  Matthysen,  who  wrote  in  the  beginning 
of  the  15th  century  {circa  1405),  tells  us  in  his  Rechtsboek  van.  den 
Briel  (edn.  of  Fruin  and  Pols.  p.  133)  that,  where  an  owner's  mov- 
able property  has  been  pledged  by  another  to  an  innocent  third 
party,  the  latter  may  maintain  his  right  of  pledge  against  the 
owner.  And  this,  adds  Matthysen,  seems  reasonable,  for,  even 
where  a  citizen's  property  has  been  stolen,  if  he  wishes,  to  recover 
it  from  a  third  party,  who  has  bona  fide  bought  and  paid  for  it,  he 
must  repay  the  purchase  price  according  to  the  charters.  In  a 
note  the  date  of  the  particular  charter  is  given  as  1342.  This,  and 
even  th©  dat©  of  Matthys©n's  Reohtsiboek,  would  be  during  the 
rule  of  the  House  of  Bavaria  and  considerably  prior  to  that  of 
the  Dukes  of  Biu^gundy  as  Counts  of  Holland  and  of  the  reception. 
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We  should  also  b&ar  in  mind,  as  the  learned  editors  of  the 
Bechtsboek  tell  us,  that  this  woork  by  Matthysen  is  a  most 
valuable  source  of  the  ancient  Dutch  law.  The  statement  in 
it,  therefore,  which  we  have  mentioned  above,  is  of  import- 
ance, for  it  affords  us  an  illustration  of  the  early  existence 
and  application  of  the  rule  Boerend  goed  heeft  geen  gevolg. 
There  is  also  evidence  of  a  like  kind  to  be  found  in  the  Saksenspiegel 
(Bk.  II.  art.  60).  We  there  read  that  if  a  thing  has  been  handed 
to  another  for  use  or  on  hire,  and  a  third  person  bona,  fide  purchases 
it  from  the  latter,  the  property  in  it  will  pass  to  such  innocent  third 
party,  and  the  owner  will  not  have  a  right  to  reclaim  it  from  him. 
The  Saksenspiegel,  although  of  German  origin,  was  known  and  not 
without  influence  in  the  Netherlands  before  the  close  of  the  14th 
century  (i).  It  is  one  of  the  early  sources  of  law  in  Germany,  and 
also  to  a  certain  extent  in  the  Netherlands.  Again,  Groenewegen 
{ad  Grot.  2.  3.  5.)  mentions,  as  we  have  already  seen,  the  Charter 
of  the  Lady  Maria  of  Burgundy,  granted  on  14.  March  1476.  to  the 
inhabitants  of  Holland,  Zeeland  and  West  Friesland,  by  which 
the  right  was  conferred  on  them,  with  the  assistance  of  the  local 
officer,  of  following  up  and  taking  possession  of  their  movable 
property.  It  is  to  be  noted  that  Fockema  Andreae,  in  his  comment 
on  this  pass.ag6  in  Grotius,  while  he  cites  Ma.tthy&en,  has  omitted 
all  reference  to  this  charter.  The  charter  was  of  a  general  character, 
granted  to  the  inhabitants  of  the  provinces  therein  named,  and  the 
inference  to  be  drawn  from  it  seems  to  be  that,  prior  to  the  charter, 
an  owner  cooild  not  follow  up  and  take  possession  of  his  property 
which  had  been  stolen  or  taken  from  him. 

Eegard  being  had  then  to  the  early  establishment  of  the  trade 
of  the  Dutch  towns,  and  to  the  testimony  furnished  us  by  Matthysen, 
the  Saksen  Spiegel  and  the  Charter  of  Maria  of  Burgundy,  it  seems 
at  least  a  moot  point  whether  the  rule  mobilia  nan  hoibent  sequelam 
was  of  contemporaneous  growth  with  the  reception  of  the  Eoman 
law  in  Holland,  or  of  earlier  origin.  In  any  event,  as  Van  der 
Keessel  has  stated  in  Th.  183,  the  owner's  right  to  vindicate  his 
property  was  fully  recognized  by  the  law  of  Holland. 

Chapter  XIX.  §  5. — Gras  en  Grand  roering  doen. 

This  was  formerly  a  symbolical  mode  of  transferring  or  acquiring 
the   ownership  of  immovable  property.     Van  Leeuwen  thus   des- 

(i)  The  mention  by  ftrotms  (3.  28.  15.)  of  the  custom,  that  the  elder  of  two 
brothers  shall  divide  the  property  and  the  younger  have  the  right  of  choice,  is 
directly  based  on  art.  160  of  the  Saksenspiegel.   (III.  27.). 


BOOK  IV.  629 

cribes  it:  "  This  is  an  ancient  practice,  where  a  person  wishes  to 
obtain  actual  possession,  and  for  this  purpose  outs  a  green  sod  out 
of  the  land  and  turns  it  over.  But,  in  the  case  of  houses,  possession 
is  taken  and  acquired  by  knocking  at  the  door  and  going  in  and 
out  by  it."  Costuym.  of  Rynland.  xxii.  in  notis.  p.  176.  ool.  2. 
n.  3.— Te. 

Chapter  XIX.  §  13. — Gemengder  veur  hadden  gelegen;  or 
Oemengder  veur  (voor)  en  Aarde. 

This  expression  was  applied  to  lands  inseparably  connected  in 
one  lot  or  parcel  with  that  which  is  sold.  See  Pookema  Andreae. 
ad  Grot.  3.  16.  9 :  and  Van  Leeuwen.  Costuym.  van  Ryland  xxv. 
p.  180.  in  notis. — Tr. 

Chapter  XXI. — On  the  Hiring  or  Leasing  of  Houses  and  Lands. 

§  1.  There  exists  a  difference  of  opinion  among  Dutch  Jurists 
as  to  whether  a  lease  of  houses  and  of  lands  had  to  be  in  writing  or 
could  be  entered  into  verbally,  and  in  regard  to  the  construction 
to  be  put  on  the  plaoaats ..  It  is  still  a  moot  point  whether  the 
Statutes  of  1515,  1580  and  1658,  merely  deal  with  the  claim  set 
up  by  lessees  of  rural  tenements,  on  the  expiration  of  the  lease, 
to  an  afterlease  (na-huur),  and  their  claim  to  compensation  advanced 
by  them  for  meliorations  or  improvements  {beterschappen),  at  the 
end  of  the  lease ;  or  whether  these  enactments  go  further  and  also 
apply  to  the  original  term  or  lease.  So  far  as  the  Province  of 
Holland  is  concerned,  a  careful  consideration  of  the  question  leads 
to  the  conclusion  that  the  matter  has  been  definitely  settled  by 
the  Admonition  of  the  States  of  Holland  and  West  Friesland  of 
3.  April  1677.  Decker,  in  his  note  (a)  to  ch.  21.  of  these  Commen- 
taries, mentions  this  Admonition  and  has  set  out  its  terms.  It  is 
thereby  provided  that  leases  of  houses,  lands  or  other  immovable 
property  require  to  be  in  writing,  and  Decker  therefore  appears  to 
be  correct  when  he  says  that  all  doubt  on  the  subject  has  accord- 
ingly been  removed;  and  this  is  also  the  view  adopted  by  Voet 
(19.  2.  2.). 

§  2.  Another  point,  in  connection  with  which  uncertainty  exists 
in  Eoman-Dutch  law,  is  whether  a  lessee  can  cede  or  sublet  the 
subject  of  his  lease  without  the  consent  of  his  lessor.  Grotius 
(2.  44.  9.)  lays  down  that  a  lessee  or  hirer  "  may  make  over  his 
right  to  another,  except  where  this  is  prohibited  or  regulated  by 
local  ordinances  " — Den  huirman  mag  ooek  syn  recht  een  ander 
overdoen,   uitgeno'men  daer  de  plaetzeliolte  keuren  gulcks  beletten 
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ofte  m-atigen.  And  in  3.  19.  10.  Grotius  writes  "  a  lessee  may 
lease  again  to  another  that  which  has  been  leased  to  him,  except 
where  there  is  a  stipulation  to  the  contrary ;  but  this  has  no  place  in 
the  case  of  the  hire  of  services;  and  in  regard  to  houses,  this  is 
likewise  prohibited  by  ordinances  of  most  of  the  towns,  without 
the  consent  of  the  owner."  So,  Van  Leeuwen  in  §  4.  of  chapter  21. 
observes  that  a  lessee  may  indeed  make  over  (overdoen)  the  subject 
of  his  lease ;  but,  he  adds,  that  in  regard  to  dwelling-houses,  as  the 
hirer  may  be  considerably  inconvenienced  thereby,  this  is  expressly 
forbidden  in  certain  towns.  He  then  mentions  several  tovsms  where 
prohibition  exists  against  the  making  over  of  the  lease  without  the 
concurrence  or  consent  of  the  lessor,  and  says  that  at  Amsterdam 
the  hirer  of  a  house  is  obliged  to  occupy  it  himself,  and  is  not 
allowed  to  make  over  (overdoen)  the  house  to  another  without  the 
knowledge  or  consent  of  the  owner  or  lessor,  who  always  has  the 
preference  whether  he  will  take  back  the  house  that  has  been  let. 
According  to  Grotius  and  Van  Leeuwen,  therefore,  a  lessee  of  land 
was  at  liberty,  in  the  absence  of  a  stipulation  to  the  contrary,  to 
make  over  or  sublet  his  lease  to  another;  but  a  lessee  of  houses 
could  not,  in  most  of  the  towns,  do  so,  without  the  consent  of  the 
owner.  "Wassenaar  likewise,  who  died  in  1664  and  published  his 
Judicieel  Practyok  some  time  between  the  years  1653  and  1661, 
states  that  it  is  well  known  in  law  that  a  lessee  may  lease  again, 
either  in  whole  or  in  part,  whatever  he  has  hired,  if  there  be  no 
agreement  to  the  contrary,  and  this  is  also  understood  of  houses 
in  so  far  as  the  second  hirer  is  not  a  less  desirable  tenant  in  regard 
to  the  house  than  the  first.     Jud.  Pract.  oh.  7.  n.  18. 

The  opinion  has  been  advanced  that  by  the  term  overdoen  the 
Dutch  writers  do  not  understand  an  assignment  or  cession  of  the 
lease,  but  a  sublease,  for,  it  is  urged,  a  lessor  cannot  be  compelled 
without  his  consent  to  accept  a  third  person  in  the  stead  of  the 
lessee.  This  may  be  quite  correct,  but  it  does  not  follow  that 
"  where  the  making  over  of  a  lease  is  mentioned  a  sublease  is 
always  referred  to, ' '  and  that  a  cession  of  a  lease  is  unknown  among 
Eoman-Dutch  lawyers  {k).  The  expression  overdoen,  which  denotes 
a  transfer  or  cession  of  rights,  may,  when  used  in  connection  with 
a  lease,  include  a  cession  thereof  as  well  as  subletting  (c/.  Woorden- 
bock  d.  Ned.  Taal.  vol.  xi.  suh.  voce.  ii.  3.)  Grotius,  moreover, 
3.  19.  10.  says  a  lessee  may  let  or  lease  again  to  another  (wederom 
een  ander  te  verhuiren).  If  we  are  to  understand  overdoen  as  being 
equivalent  to  subletting,  then  we  have  Grotius,  who  wrote  after 

(k)  See  S.  A.  Law  Journal,  vol.  27.  p.  25. 
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the  placaai  of  1515  and  Polit.  Ordon.  of  1580,  and  Van  Leeuwen, 
who  also  wrote  after  the  Placaat  of  1658,  and  specially  mentions 
it  in  §  8  of  the  text,  both  laying  down  that  a  lessee  of  land  can 
sublet  without  the  consent  of  the  owner  or  lessor,  unless  the  latter 
has,  on  granting  the  lease,  stipulated  to  the  contrary.  Opinions 
differ  among  the  Eoman-Dutch  Jurists  as  to  the  construction  to 
be  placed  on  axt.  9.  of  the  Placaat  of  1658.  We  have,  for  instance, 
the  Jurists  who  are  the  authors  of  the  Regisffeleerde  Observaiien, 
of  whom.  Van  der  Linden  was  one,  giving  it  as  their  opinion  that 
while  formerly  a  lessee  of  land  could  sublet  without  the  consent  of 
the  lessor,  he  could  no  longer  do  so  after  this  placaat,  which  by  its 
9th  article  had  altered  the  law  in  this  respect  (Regis.  Obs.^  II. 
Obs.  80).  And  Van  der  Keessel  {Th.  674)  likewise  says  that  agri- 
cultural lands  or  rural  tenements  cannot  be  sublet  without  the 
written  consent  of  the  owner.  On  the  other  hand,  there  are  Dutch 
lawyers,  who  also  wrote  after  the  Placaat  of  1658,  and,  like  Van 
Leeuwen,  seem  to  take  the  opposite  view.  Thus,  Decker  has  not 
expressed  dissent  from  what  is  laid  down  by  Van  Leeuwen  in  his 
text;  and  infer entially  Lybrecht.  Not.  Ambt.  vol.  2.  ch.  13.  n.  7. 
p.  101.  of  the  Qth  edn.  anno  1780.  and  Van  Hasselt.  Aant.  Op.  de 
Consult,  pt.  2.  page  192  ad  Cons.  197.  support  the  view  of  our 
Author. 

§  3.  In  regard  to  the  law  in  South  Africa,  we  have  the  early 
case  of  Herbert  v.  Anderson,  decided  in  1839  (2  Menz.  174),  in 
which  the  Supreme  Court  of  the  Cape  of  Good  Hope  held  that  the 
Placaats  of  1515,  1580,  and  3.  April  1677  were  merely  fiscal  or 
revenue  ordinances  of  Holland,  and  formed  no  part  of  the  law  of 
the  Cape  Colony,  and  that  consequently  a  writing  was  not  required 
by  our  law  in  the  case  of  leases  of  urban  tenements,  at  any  rate 
when  followed  by  possession.  Accordingly,  in  1867,  the  Court  of 
the  Eastern  Districts  of  the  Colony  held  that,  bj?  the  law  of  the 
Cape  of  Good  Hope,  a  tenant  has  the  right  to  sublet  a  praedium 
urbcmum,  without  the  consent  of  the  lessor,  unless  there  be  a 
stipulation  to  the  contrary;  but  that,  in  regard  to  a  praedium 
rusticum,  he  has  not  the  right  to  sublet  without  the  written  consent 
of  the  owner  (I).  In  Thurbum  v.  Steward  (L.  E.  3.  P.  C.)  Lord 
Cairns  in  1871,  pointed  out  that,  while  a  portion  of  a  Dutch  Placaat 
may  have  ceased  to  be  of  any  validity,  another  portion  of  it  may 

(T)  Fnedlander  v.  CroHford  and  Rhodes.  S.  Searle  Eep.  395.  The  reader  will 
bear  in  mind  that  the  ground  of  the  distinction  between  an  urban  and  a  rural 
tenement  depends  not  upon  the  situation  of  the  property,  but  upon  the  end  and 
use  for  which  the  praedium  is  destined.  [See  vol.  1.  of  these  Commentaries. 
p.   305.   col.   2.   ff.]. 
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still  be  of  force  at  the  Cape;  and  this  principle  has  since  been 
generally  approved  in  South  Africa.  The  result  has  been  that, 
although  the  doctrine  laid  down  in  Herbert  v.  Anderson,  that 
writing  was  not  an  indispensable  requisite  in  the  case  of  a  lease  of 
an  urban  tenement,  unless  amounting  to  one  in  longuwi  tempus, 
and  that  a  lessee  of  an  urban  tenement  may,  except  where  there 
is  a  stipulation  to  the  contrary,  sublet  without  the  written  consent 
of  the  landlord,  was  maintained,  it  has  come  to  be  held  that  a 
lessee  cannot  do  so  in  regard  to  a  rural  tenement  without  the 
consent  in  writing  of  the  owner.  De  Vries  v.  Alexander.  (Foord 
Eep.  43.).  Green  v.  Gnffiihs.  4.  S.  C.  350.  Nieuwoudt  v.  Slavin. 
13.  S.  C.  58. 

§  4.  In  regard  to  a  lease  in  longum  tempus  there  exists  likewise 
a  difference  of  opinion  among  the  Eoman-Dutch  Jurists  as  to  its 
character  and  the  necessity  of  entering  into  such  a  lease  coram  lege 
loci  (cf :  Professor  Bodenstein.  Huur  van  Huizen  en  Landen. 
V.  12.  jf.).  It  is  a  rule  of  the  Roman-Dutch  law,  as  stated  by  Van 
-Leeuwen  in  §  7.  of  the  text,  that  Hire  goes  before  sale,  or  as  it  is 
also  sometimes  expressed  Koop  breekt  geen  huur  {of.  Grot.  2.  44.  9. 
and  3.  19.  6.  Cens.  Fotr.  4.  22.  19.  Van  der  Linden,  4.  15.  sect.  12). 
I'his  rule  is  a  departure  from  the  principle  of  the  Bornan  law,  as 
to  which  see  Hintze.  Der  8atz  Kauf  bricht  Miethe,  and  Anton.  P.  L. 
Nelissen.  Huur  en  Y ervreemding .  pp.  144-212.  In  South  Africa  the 
rule  of  the  Dutch  law  Hire  goes  before  sale  also  prevails.  In  order 
to  prevent  fraud,  however,  the  view  of  Groenewegen  de  U.  abr. 
Cod.  4.  65.  9,  that  this  rule  will  not  apply  in  the  case  of  a  lease  in 
longum,  tempus,  that  is  for  a  period  of  ten  years  and  upwards, 
unless  the  lease  has  been  executed  with  due  formality  coram  judice 
rei  sitae,  on  the  analogy  of  immovable  property,  has  been  adopted 
by  our  Courts.  (ColUns  N.  0.  v.  Hugo.  N.  0.  1893.  vol.  10.  C.  L. 
Journal  344.  and  Hertzog  Eep.  176 :  Canavan  and  Rivas  v.  New 
Transvaal  Gold  Farms  Ltd.  1904.  T.  S.  13d:  Indwe  Munic-ipaltty 
V.  Indwe  Collieries  and  Land  Co.  23.  S.  C.  226:  Brytenbaoh  v. 
Frankel.  1913.  App.  Div.  at  p.  396.  Hence  a  lease  for  ten  years 
or  more  requires  registration  in  order  to  be  •  binding  against  a 
purchaser  and  creditors  of  the  lessor. 

§  5.  A  lessee  or  tenant  possesses  the  right,  on  the  expiration 
of  the  tenancy,  to  remove  whatever  he  has  built  upon  the  land. 
De  Beers  ConsoBdiated  Mines  v.  The  London  and  S.  A.  Exploration 
Go.  10.  S.  C.  359,  or  has  affixed  to  a  building  leased  to  him, 
Mclntyre  v.  Johnson  2.  03.  Eep.  202,  provided  he  restores  the  land 
or  building  in  the  same  state  in  which  it  was  at  the  commencement 
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of  the  lease.  So  he  can,  during  his  tenancy  and  on  the  termination 
thereof,  but  not  after,  remove  whatever  he  has  sown  or  planted, 
as  flowers  and  vegetables,  in  a  garden  which  has  been  let  to  him, 
subject  to  his  handing  over  the  property  in  the  same  state  in  which 
be  received  it.  Burrows  v.  McEvoy.  1921.  C.  P.  D. — The  lessee 
of  an  agricultural  lease  can  also  at  stated  periods  cut  ordinary 
bluegum  trees  planted  by  him  during  the  currency  of  his  lease,,  for 
these,  when  cut,  sprout  out  again  and  yield,  as  it  were,  crops  of 
wood  or  fructus  from  time  to  time.  Houghton  Estate  v.  McHattie 
and  Barrett.  1.  Off.  Eep.  103.— Tk. 

Chapter    XXIV.    §    2. — Renversalen. 

"  Benversaal  is  a  non-Germanic  word  denoting  a  contrary  or 
counter  document.  By  it  is  generally  understood  something  which 
has  been  declared  or  confessed  contrary  to  an  executed  deed  or 
written  obligation."  Boey.  Wowdentolk,  et  cf.  Meyer.  Woorden- 
schat :  Benversaal  may  also  mean  a  deed  of  reversion;  a  bond  or 
undertaking  to  redeliver  mortgaged  property  when  redeemed : 
Wiloocke.  Diet,  sud  voce. — Te. 


Chapter    XXVI.    §    11.    Note    (b). — Marriage    Brokerage. 

The  question  whether  a  person,  who  has  been  employed  to  bring 
aboilt  a  marriage,  can  claim  a  commission  or  brokerage  for  his 
services  was  at  one  time  a  moot  point  among  certain  of  the  com- 
mentators on  the  civil  law.  So  far  as  the  Eoman-Dutch  law  is 
concerned,  the  subject  has  been  treated  with  clearness  and  learning 
by  Bynkershoek  {Quaest.  Jur.  Privat.  lib.  2.  cap.  6.),  to  which  the 
reader  is  referred  for  fuller  information.  The  Eoman  law,  as  we 
learn  from  Ulpian.  Dig.  50.  14.  3.  allowed  such  a  commission,  for, 
as  Bynkershoek  and  others  have  pointed  out,  we  must  understand 
the  term  conditionis  used  by  the  jxirist  in  this  lex  to  refer  to 
espousals  or  marriage.  There  is  likewise  a  subsequent  provision  in 
regard  to  marriage  brokerage  contained  in  Code  5.  1.  6.  which, 
where  a  commission  has  been  agreed  upon,  regulates  the  amount 
of  brokerage  (proxeneticum).  This  law  appears  to  be  of  Greek 
origin,  and  is  said  to  have  been  resuscitated  from  the  Basilicon  by 
Cujacius.  It  forms  no  part  of  the  Corpus  Juris  Glossatum,  and 
consequently  has  not  in  practice  been  recognized  as  binding. 
(Bynkershoek.  I.  c.  Gliick.  vol.  22.  bfe.  23.  tit.  1.  §  1194.  note  92: 
Leyser  Meditat.  vol.  xi.  Spec.  682.  n.  vii.  in  jine).  The  Dutch  law 
also  recognized  the  right  toi  a  commission  for  bringing  about  a  mar- 


634  APPENDIX  TO  VOLUME  II. 

riage.  An  agreement  to  that  effect,  in  the  absence  of  ajiy  turpitude 
or  other  objection,  was  enforceable  by  action.  Groenewegen,  indeed 
{de  II.  dhr.  ad  Cod.  3.  28.  19.  et  God.  5.  1.  6.),  asserts  that  the 
provision  in  regard  to  marriage  brokers  contained  in.  the  Corpus 
Juris  is  only  suit-ed  to  the  Italians,  and  is  not  in  keeping  with 
Dutch  customs.  He,  however,  cites  no  satisfactory  authority  in 
support  of  this,  and  here,  too,  as  already  pointed  out  in  the  note 
to  Bk.  IV.  ch.  13.  §  4.  {supm,  at  page  626),  we  must  be  careful  in 
accepting  Groenewegen 's  unsupported  testimony,  for,  as  Bynkers- 
hoek  and  Huber,  the  latter  repeatedly  so,  have  remarked,  he  is  at 
times  rather  disposed  to  affirm,  without  good  reason,  that  the  rule 
of  the  Eoman  law  on  a  given  point  has  been  departed  from  by  the 
Dutch.  In  the  present  case  it  so  happens  that  not  merely  has 
Oosterga,  who  was  Professor  at  Utrecht,  in  his  Censuvw  Belgica  in 
Cod.  5.  1.  pag.  mihi  189-90  (published  in  1666.)  controverted 
Groenewegen 's  statement,  but  there  is  also  the  opinion  of  certain 
Dutch  jurists,  pronounced  in  the  yeax  1626,  and  mentioned  by 
Bynkershpek,  to  the  effect  that  "  a  marriage  broker  is  entitled  to 
his  commission,  if  he  declares  on  oath  that  it  was  promised  him, 
and  is  a  qualified  person."  So  that  in  the  same  century,  both 
before  and  after  Groenewegen  published  his  De  leg.  abr.  in  the  year 
1649,  we  have  an  opinion  expressed  contrary  to  that  put  forth  by 
him  as  to  the  custom  of  the  Dutch. people. 

Bynkershoek,  while  admitting  that,  as  a  matter  of  pure  reason, 
different  minds  may  think  differently  on  the  subject,  considers,  as 
does  Cujacius,  that  there  is  nothing  wrong  in  principle  to  allow  a 
reasonable  commission  to  a  person  who  has  bona  fide  brought  about 
a  marriage,  whether  such  a  commission  has  been  stipulated  for  or 
not,  and  that  this  is  in  keeping  with  the  law  of  Holland.  He  men- 
tions a  decision  of  the  Supreme  Court  of  Holland  of  21st  October, 
1723,  to  the  same  effect,  which  is  likewise  reported  in  his  Obser- 
vation.es  Tumultuariae .  vol.  8.  n.  1974,  reversing  that  of  the 
Provincial  Court.  The  Supreme  Court  based  its  decision  upon  the 
ground  that  a  claim  for  marriage  brokerage  relates  to  a  legitimate 
transaction,  and  also  on  the  ground  that  the  principle  of  the  Eoman 
law  had  not  been  abrogated.  This  decision,  in  which  Bynkershoek 
appears  to  have  taken  part,  has,  therefore,  so  far  as  the  province  of 
Holland  is  concerned,  settled  the  matter,  and  it  is  quoted  with 
approval  by  subsequent  Dutch  jurists.  Thus  Schorer  ad  Grot. 
3.  12.  2.  n.  2.  mentions  it,  and  says  that  Voet.  23.  1.  1.  agrees 
with  Bynkershoek.  But  Voet  merely  states  the  Eoman  law  and  is 
silent  as  to  the  Dutch  law.     While  Voet  quotes  Cod.  5.  1.  6.  he  has 
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avoided  mentioning  Groenewegen's  comitient  on  this  text  of  the 
Code.  This  is,  however,  of  no  importance,  for  both  Groenewegen 
and  Voet  wrote  before  the  decision  of  the  Supreme  Court  reported 
by  Bynkershoek.  Similarly  Kersteman  (Regis.  W.  Boek.  sub  voce 
Makelaar),  like  Decker  in  note  (b)  of  our  text,  refers  to  the  above 
decision  and  states  that  a  broker,  who  has  acted  bona  fide  and 
satisfactorily,  is  entitled  to  a  reasonable  marriage  brokerage.  Van 
der  Keessel  also  quotes  Bynkershoek  with  approval  (Th.  482).  The 
assertion,  therefore,  by  Groenewegen  that,  in  regard  to  marriage 
brokerage,  the  Roman  law,  being  contrary  to  Dutch  customs,  was 
not  recognized  in  Holland,  is  not  borne  out  by  the  authorities-  It  is 
interesting  to  note  that  Leyser,  in  his  Meditat.  ad  Pond.  vol.  XI. 
Spec.  682.  n.  6.  observes  aonciliator  nwptiarum  proxeneticum  sibi 
jyromissum  rede  exigit;  and  in  n.  7.  he  shews  that  German  jurists 
and  customs  recognize  and  approve  this  principle,  for,  according  to 
them,  an  agreement  for  the  payment  of  marriage  brokerage  is  not 
contra  bonos  mores  and  is  enforceable  by  action.  This  further 
tends  to  infirm  Groenewegen's  statement  that  Code  1.  5.  6.  only 
applies  to  the  Italians  and  other  southern  nations.  He  may  be 
correct  that  the  Dutch,  unlike  the  Italians,  did  not  make  a  regular 
practice  of  the  employment  of  marriage  brokers,  but  that  is  a  very 
different  thing  from  saying  that  marriage  brokerage  bona  fide  earned 
is  not  enforceable  by  action  in  Dutch  law.  The  employment  of  a 
broker  to  bring  about  a  marriage  in  good  faith  being  a  legitimate 
transaction,  it  follows  that,  according  to  the  principles  of  the 
Dutch  law  relating  to  mandate,  he  is  entitled  to  a  reasonable  com- 
mission (c/.  Yan  Leeuwen.  Cens.  For.  4.  24.  6.  and  13.  arid  Com- 
inentaries  on  Bom.  Dutch  Law.  4.  26.  7.  and  10). 

As  the  Eoman  Dutch  law  recognizes  the  right  to  a  commission 
or  brokerage  for  bringing  about  a  marriage,  it  follows  that  the 
decision  of  the  Cape  Supreme  Court  in  King  v.  Gray  (1907.  24. 
S.  C.  554),  which  lays  down  the  opposite  principle,  has  departed 
from  the  correct  rule  of  our  common  law.  In  that  case  De  Villiers, 
C.J.,  in  a  considered  judgment,  held  that  a  contract  by  a  matri- 
monial agent  for  the  payment  of  a  commission  or  reward  upon  the 
completion  of  the  marriage,  brought  about  by  his  agency,  cannot 
be  enforced,  on  the  ^ound  that  such  an  agreement  is  by  our  law 
contrary  to  public  policy.  Groenewegen  and  Voet  were  cited  by 
the  Court  in  support  of  this  conclusion.  We  have  already  shewn 
that  Groenewegen's  assertion  is  not  supported  either  by  Dutch 
customs  or  any  other  satisfactory  authority,  and  cannot  be 
accepted  as  an  accurate  statement  of  the  Dutch  law.     Nor  does  the 
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twofold  reference  by  the  Court  to  Voet  take  the  matter  any  further. 
In  bk.  2.  tit.  14.  §  16.  Voet,  treating  6t  the  Eoman  l^w,  makes  the 
general  observation  that  pacts  which  are  contrary  to  law  or  public 
pohcy,  are  invalid.  But  he  nowhere  says  that  an  agreement  oir  pact 
for  payment  of  marriage  brokerage  falls  within  this  category.  On 
ihe  contrary,  in  23.  1.  1.  he  distinctly  tells  us  that  by  the  Eoman 
law  such  a  brokerage  commission  is  allowed,  and  does  not  add  that 
this  rule  has  been  departed  from  or  is  not  observed  in  Dutch  law 
The  learned  Chief  Justice  appears  to  have  adopted  the  reasoning  of 
the  English  law  in  regard  to  the  question,  and  froim  that  standpoint 
laid  down  that  a  marriage  brokerage  contract  is  contrary  to  the 
public  policy  of  our  law.  We  must,  with  great  respect,  observe 
that  in  King'  v.  Ch'ay  neither  counsel  nor  the  Court  made  any 
mention  of  Bynkershoek's  well-known  chapter  on  the  subject  of 
marriage  brokerage,  nor  of  the  decision  set  out  by  him  of  the 
Supreme  Court  of  Holland  definitely  recognising  its  validity.  No 
reference  was  likewise  made  to  the  subsequent  Dutch  jurists  who 
.quote  with  approval  the  opinion  of  Bynkershoek  and  the  decision 
of  the  Supreme  Court  to  which  he  has  directed  attention.  "We  are, 
therefore,  disposed  to  agree  with  the  view  expressed  by  Mr.  W.  G. 
Hoal  in  his  learned  article  on  Marriage  Brokerage  {S.  A.  Law 
Journal,  1919.  vol.  36.  p.  352.  ff.)  that  the  presumption  is  that  what 
is  stated  by  Bynkershoek  and  laid  down  by  the  Supreme  Court  of 
Holland  is  still  the  law;  and  with  his  observation  "  In  view  of  the 
fact  that  the  South  African  eases  have  been  decided  practically 
without  reference  to  Roman-Dutch  authorities,  the  question  must 
be  considered  as  open,  and  when  the  point  again  comes  up  for 
determination,  it  may  be  that  the  Courts  of  this  country,  after  a 
■consideration  of  such  authorities,  will  take  a  view  of  public  policy 
different  from  that  recognized  by  the  Courts  of  England." — Tr. 

Chapter  XXX. — Donation  a  Contract — Registration  of. 

In  the  opening  lines  of  this  chapter  the  Author  speaks  of  donation 
•as  a  quasi-contract;  and  in  §  1.  he  states  that  donation  is  a  volun- 
tary delivery  of  a  certain  thing,  without  any  cause  or  ground,  to 
another.  Both  these  statements  are  incorrect.  Donation  is, 
beyond  doubt,  a  contract  in  the  Roman-Dutch^  law,  and,  like  every 
other  contract,  it  has  a  legitimate  ground  or  cause  {(Musa — oorzadk). 
We  will,  from  the  author's  own  writings,  show  that  donation — that 
is,  an  accepted  promise  to  donate — constitutes  a  true  and  genuine 
contract,  for  an  agreement  to  donate  gives  the  donee  and  promisee 
an  action  to  compel  the  donor  to  complete  the  gift.     In   §   2.   of 
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Chapter  XXX.  VaJi  Leeuwen  tells  us  that  a  donation  may  either 
take  effect  immediately  or  subject  to  a  condition,  and  when  such  a 
promise  is  accepted  it  becomes  effectual  and  enforceable  by  means 
of  an  action  at  the  suit  of  the  promisee.  We  have,  therefore,  here 
tJie  presence  of  the  two  elements  necessary  in  our  Roman-Dutch  law 
to  create  a  contract,  viz.,  an  agreement  or  accepted  promise,  and 
a  lawful  reason  or  ground  for  this  agreement.  The  author  also 
makes  this  clear  in  another  way,  as  we  see  from  a  comparison  of 
other  passages  in  his  Commentaries.  Thus  in  Bk.  IV.  ch.  1.  §  5, 
he  states  that  a  promise,  which  has  no  ground  or  cause,  confers  no 
right  of  action  upon  a  promisee  against  the  promisor;  and  in  ch.  30, 
§  2.  he  writes'  that  an  accepted  promise  to  donate  is  enforceable  by 
action;  and  he  virtually  says  the  same  in  the  opening  paragraph  of 
ch.  30.  It  follows,  reading  §  5.  of  ch.  1.  together  with  the  iprin- 
dpium,  and  §  2.  of  ch.  30,  that  the  existence  of  the  action  can  only 
be  due  to  the  circumstance  that  the  accepted  promise  has  a  ground 
or  reason,  in  other  words  a  causa  or  oorz<aalc.  And  this  ground  or 
oorzaak,  as  we  know  from  Grotius  (3.  1.  35;  and  3.  2.  4)  and  other 
writers,  consists  of  the  liberality  (weldadigheid)  of  the  donor  and  pro- 
misor. Again,  if  we  refer  to  his  other  works,  it  likewise  becomes 
plain  that,  according  to  our  author,  donation  is  a  contrauct  in  Dutch 
law.  Thus  in  his  Praciyok  der  Notorissen  oap.  2.  Van  Leeuwen 
defines  a  contract  as  "  an  agreement  in  which  two  or  more  persons 
are  of  one  mind  in  regard  to  some  matter,  whence  the  one  acquires 
a  right  against  the  other  to  compel  him  to  perform  what  he  has 
promised;  whether  this  consists  in  doing,  giving  or  in  anything 
else."  Now,  having  told  us  in  principio  and  in  §  2.  of  ch.  30.  of  the 
Commentaries  that  a  promise  to  donate,  if  accepted,  is  enforceable 
by  action,  •  it  follows  that  here  too,  according  to  our  author,  such  a 
promise  is  a  contract  as  above  defined  by  himself.  And,  finally,  ia 
his  Censura  Forensis  ft.  1.  lib.  4.  cap.  12.  §  1.  Van  Leeuwen 
informs  us  that  donation  is  rightly  named  a  contract,  if  it  be  made 
by  agreement,  that  is  to  say  by  means  of  an  accepted  promise — 
si  per  oonventionem  fiat,  recte  dicitur  contractus  et  pactum.  Our 
Author  himself,  therefore,  has  demonstrated  that  he  made  a  double 
slip  in  stating  at  the  head  of  ch.  30.  and  in  §  1.  that  donation  is  a 
quasi-oontrskct,  and  is  destitute  of  any  legal  ground  or  oorzaoik.  In 
the  Roman-Dutch  law,  like  in  the  Roman  law  (Inst.  II.  7.  de 
Donat),  where  a  gift  or  donation  takes  place,  accompanied  by 
delivery,  it  is  regarded  as  a  means  of  acquiring  ownership.  But  a 
promise  to  donate,  if  accepted  by  the  promisee,  is  in  both  systems 
a  contract.    {Inst.  I.  c. :  Cod.  8.  54.  35.  5 :  Cod.  4.  21.  17 :  Voet  39, 
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5.  2.  and  11:  Grot.  3.  ch.  2.  §§1.  and  14:  Huber.  Heed  Regts.  3. 
14.  1.  and  13.  and  3.  1.  20.  and  25 :  Van  der  Linden.  Institutes.  Bk.  1. 
ah.  15.  sect.  1.).  The  notion  that  donation  is  a  contract  is  so  firmly 
established  in  the  Putoh  law  that  Grotius  and  Van  der  Linden  give 
it  the  first  place  in  their  mention  of  contracts,  and  the  existing 
Civil  Code  of  the  Netherlands  still  at  the  present  day  treats  donation 
as  a  contract.  {Burgl.  W.  Bk.  Art.  1703.  jf).  There  is  consequently 
no  justification  whatever  for  questioning  the  status  of  donation  as  a 
contract  in  Eoman-Dutch  law,  as  has  been  done  in  certain  of  our 
South  AfricEin  decisions,  e.g.  in  Malan  and  Van  der  Merwe  v.  Seore- 
tan  Boon  &  Co:  (Foord  Rep.  94.),  M'Tembu  v.  Webster  (21  S.  C. 
323),  Burger  v.  Dummer  (1913.  C.  P.  D.  769.).  See  the  subject 
more  fully  dealt  with  in  my  treatise  on  Gausxt,  in  the  Roman  and 
Roman-Dutch  Law  of  Gontrwct  (1922.  p.  71.  jf.  and  p.  96.  ff.). 

BegisiYation  of  a  Donation  abofve  500  Aurei. 

The  rule  of  the  Eoman  law  was  that  a  donation  above  500  aurei 
required  registration,  for  otherwise  the  gift  would  be  invalid  so  far 
as  the  excess  over  this  amount  was  concerned  (Voet.  39.  5.  15.). 
Upon  this  Grotius  (3.  2.  15.)  observes  that  he  can  find  no  recogni- 
tion in  the  law  of  Holland  of  this  rule,  which  was  introduced  to 
check  too  great  liberality  among  the  Romans.  He  suggests  as  a 
possible  reason  for  this  that  excessive  liberality  is  not  generally 
practised  among  the  Dutch  people.  Groenewegen,  who  has  no  dis- 
senting note  to  this  passage  in  his  annotated  edition  of  Grotius' 
Introduction,  nevertheless  holds  the  view  that-  the  Roman  law 
should  prevail,  in  as  much  as  it  has  not  been  altered  by  the  law 
of  Holland  {De.  U.  Ahr.  Inst.  3.  7.  2.).  This  opinion  of  Groene- 
wegen is  shared  by  Voet  (39.  5.  18.),  who  also  writes  that  transfer 
Coram,  lege  loci  is  equivalent  to  registration  ifl  the  case  of  immov- 
ables, and  that,  as  regards  movables,  a  donation  completed  before 
a  notary  and  two  witnesses  will  most  probably  be  held  to  have  the 
same  effect  as  registration.  Schorer  in  his  commentary  on  Grot. 
3.  2.  15.  points  out  that  Dutch  practice  is  not  uniform  in  regard  to 
the  necessity  of  registration,  but  differs  in  the  various  provinces  of 
the  Netherlands.  So  far  as  the  province  of  Holland  is  concerned, 
it  seems  that  the  jurists  were  likewise  divided  in  opinion,  some 
holding  that  registration  is  necessary,  in  order  to  give  a  donation 
above  500  aurei  validity;  while  others  considered  that  a  donation 
could  also  be  validly  effected  before  a  notary  and  two  witnesses  in 
lieu  of  registration ;  and  Schorer  refers  to  Van  Zurck  God.  Bat.  sub 
voce  Donatie,  where  Van  der  Schelling  in  his  annotation  n.  2.  bears 
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out  this  statement.  Van  Leeuwen  in  his  Cens.  For.  2.  8.  6-10.  had 
a  century  before  Schorer  pointed  out  the  existence  of  uncertainty 
in  regard  to  the  necessity  for  registration  of  a  gift  above  500  aurei, 
and  also  in  regard  to  the  value  of  the  aureus.  But  in  his  Com- 
mentaries Bk.  4.  ch.  30.  §  3.  pubHshed  in  1664,  two  years  after 
the  Censura,  he  gives  it  as  his  decided  opinion  that  registration  is 
necessary  to  the  validity  of  a  donation  above  the  prescribed  amount. 
He  is  also  equally  clear  that  a  deed  of  gift  made  before  a  notary 
and  vifitnesses  will  be  valid  and  effective.  Decker,  in  his  note  to 
this  section  of  the  Commentaries,  evidently  approves  this  view, 
for,  like  Sohorer,  he  cites  the  Cod.  Bat.  and  Van  der  Schelling's 
note  thereto,  mentioned  above,  in  support  of  our  author's  text.  In 
the  Decisions  of  Loenius  {ed.  Boel)  Gas.  123.  n.  8.  a  middle  view 
seems  to  be  taken,  for  it  is  there  laid  down  that  only  a  donation  of 
immovable  property  requires  registration.  This  is  probably  based 
on  the  view  that  a  donation  of  immovables  has  to  be  effected  coram- 
lege  loci,  which  is  equivalent  to  registration  in  Dutch  practice,  and 
amounts  also  to  delivery,  whereas  a  donation  of  movables  is  com- 
pleted by  actual  delivery,  and  a  notarial  deed  of  such  donation  is 
equally  effectual  without  registration.  So  that,  in  the  case  of 
movables,  registration  of  a  donation  above  the  prescribed  amount  is 
not  imperative  according  to  this  opinion  expressed  in  Loenius. 

When  we  come  to  our  two  latest  authoritative  writers  on  Roman- 
Dutch  law  we  find  that  they  likewise  difier  as  to  the  necessity  for 
registration.  Van  der  Keessel  {Th.  489.)  supports  the  view  that  the 
rule  of  the  Eoman  law  requiring  the  registration  of  a  donation  above 
500  aurei  prevails  in  the  province  of  Holland,  and  says  also  that  a 
transfer  coram  judice  loci,  or,  in  the  case  of  movables,  a  donation 
made  before  a  notary  and  witnesses,  will  be  equally  good.  Van  der 
Linden,  on  the  other  hand,  agrees  with  Grotius  that  registration  is 
not  necessary  {Instit.  1.  15.  sect.  1.).  The  question,  therefore,  can- 
not be  said,  to  be  satisfactorily  settled  in  Eoman-Dutch  law. 

In  South  Africa,  too,  the  decisions  are  not  uniform.  Without 
going  through  the  list  of  cases  dealing  with  the  question  of  the  regis- 
tration of  a  donation  above  the  prescribed  amount  of  500  aurei  or 
solidi,  which  with  us  is  taken  at  £500,  it  will  suffice  if  we  mention 
two  of  the  more  recent. decisions  on  the  subject — Simons  v.  Board 
of  Executors  (1915.  C.  P.  D.  479.)  and  Haines'  Executor  vs.  Haines 
(1917.  E.  D.  L.  D.  40.).  In  the  former  case  it  was  laid  down  that 
a  gift  above  500  aurei  or  £500  is  not  void,  so  far  as  the  excess  is 
concerned,  for  want  of  registration;  while  in  the  latter  it  was  held 
that,  where  a  wife  married  out  of  community  made  a  donation  to 
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her  husband,  the  defendaat,  whioh  was  not  registered  and  remained 
imrevoked  at  her  death,  the  executors  of  the  wife  were  entitled  to 
recover  so  much  otf  the  donation  as  was  above  the  amount  of  £500, 
the  Court  ruHng  ' '  that  according  to  our  law  gifts  of  movables  above 
500  aurei  must  be  registered,  and  if  not  registered  such  gifts  are 
void  as  to  the  excess."  It  follows  that,  if  a  husband,  being  a  man 
of  substance,  were  to  make  a  gift  to  his  wife  of  a  necklace  or  a 
motor  car,  valued  at  £1,000;  or  if  a  person  of  independent  means 
makes  a  gift  to  his  brother  or  friend,  who  is  a  farmer,  of  a  prize  bull 
or  stud  horse  above  the  value  of  £500,  the  donor  or,  in  the  event  of 
his  death,  his  executor,  can  subsequently  reclaim  so  much  of  the 
value  of  the  gift  as  exceeds  £500.  We  express  no  opinion  upon  it, 
except  to  observe  that  the  reason  for  the  requirement  of  registra- 
tion in  the  Roman  law,  namely  to  prevent  improvident  liberality 
and  fraud  on  creditors,  can  hardly  be  said  to  be  applicable  in  the 
case  of  the  illustrations  we  have  given,  and  many  more  may  be 
put.  In  view  of  the  fact  that  in  Eoman-Dutch  law  the  question 
of  the  necessity  of  registration  appears  to  be  matter  juris  contro- 
versi,  and  regard  being  had  to  the  above  conflict  of  decision,  there 
will  be  ample  scope  and  liberty  afforded  to  our  Appellate  Division, 
whenever  the  subject  comes  up  for  consideration  before  it,  to  choose 
between  the  conflicting  views  and  to  lay  down  a  satisfactory  and 
uniform  rule.  In  doing  so  the  Court  may  well  bear  in  mind  the 
observation  of  De  Villiers,  C.J.,  "there  must,  in  the  ordinary 
course,  be  a  progressive  development  of  the  law  keeping  pace  with 
modem  requirements":  Henderson  v.  Hanekotn.  20.  S.  C.  at 
p.  519.— Te. 

Chapter  XXXIII.   §  9. — Bribery  of  Judges. 

The  members  of  the  Court  (Baden)  after  the  year  1428  received 
fixed  salaries,  and  they  not  infrequently  accepted  presents  from 
suitors.  The  Great  Privilege  of  1477.  article  6.  sought  to  remedy 
this  by  providing  that  the  administration  of  justice  by  the  Court 
shall  take  place  in  the  ancient  manner  without  accepting  money 
from  the  parties,  upon  pain  of  dismissal,  as  stated  in  the  text.  As 
time  went  on  the  Judges  maintained  the  purity  and  dignity  of  their 
Court.  (8.  A.  Law  Journal,  vol.  26.  p.  392).— Tr. 

Chapter  XXXIX.    §  2. — Liability  of  a  Master  for  Ads  of  his 
Servant. — The   Doctrine   of   Cow.mon  Employment. 

According  to  Grotius  3.  1.  34.  a  master  is  not  liable  for  the  act 
(daed)  of  his  servant,  except  where  some  local  ordinance  expressly 
provides  to  that  effect.     And  in  3.  38.  8.  he  writes  that  a  master  is 
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not  in  general  liable  for  the  wrongful  act  {misdaed)  of  his  servant 
beyond  the  unpaid  wages  due  to  the  latter.  No  doubt,  as  a  general 
rule,  the  master  will  not  be  held  responsible  for  the  torts  and  crimes 
of  his  servant.  But  a  master  will  be  liable  for  wrongful  acts  on  the 
part  of  his  servant  committed  within  the  scope  of  his  service  or 
employment.  Our  Author  has  made  this  quite  plain.  In  Bk.  4. 
ch.  2.  §  8.  he  states  that,  just  as  parents  are  not  liable  for  offences 
{viisdHden.)  committed  by  their  children,  so  masters  are  not  respon- 
sible for  similar  acts  on  the  part  of  their  servants  beyond  the  extent 
of  their  unpaid  wages;  while  in  ch.  39.  §  2.  Van  Leeuwen  tells  us 
that  a  master  is  Hable  for  the  acts  of  his  servant  in  the  performance 
of  his  service  (c/.  Cens.  For.  pt.  1.  bk.  2.  ch.  12.  n.  3.).  Voet  is  to 
the  like  effect.  Thus  in  15.  1.  11.  he  observes  that  while  masters 
are  only  res.ponsible  for  the  wrongful  acts  of  their  servants  up  to  the 
amount  of  their  wages  which  are  due  and  unpaid,  he  in  9.  4.  10. 
distinctly  states  that  masters  are  liable  for  the  acts  of  their  servants 
acting  within  the  scope  or  course  of  their  duty  or  employment. 
Similarly  Brunneman  {ad  Pand.  39.  4.  1.  n.  6.)  writes  that  "  I  will 
be  liable  for  what  is  done  by  my  servants  si  in  affUcia,  quod  eis  a,  me 
commissum,  delinquant."  This  passage  from  Brunneman  is  cited 
with  approval  by  Schorer  in  his  note  on  Grotius  3.  1.  34.,  so  that 
Schorer  agrees  with  Van  Leeuwen  and  Voet  in  regard  to  the 
master's  liability  for  the  act  of  his  servant  within  the  scope  of  his 
employment.  "  This  my  opinion  (says  Schorer)  must  be  taken  to 
refer  to  the  negligent  or  careless  act  of  the  servant,  in  as  much  as 
the  master  could  have  employed  more  careful  servants,  but  not  if 
the  act  be  wilful."  Schorer  also  refers  to  Bynkershoek  (Quaest. 
Jur.  Pub.  lib.  1.  cwp:  19.  Vers,  quod  igitur  Senatus  Sup^.),  who  puts 
the  case  of  a  cask,  given  to  another  to  repair,  which,  on  being 
handed  by  the  latter  to  his  apprentice  or  servant  for  the  purpose,  is 
damaged.  Here,  says  Bynkershoek,  the  master  will  be  liable,  but 
not  so  where  the  servant  has  acted  beyond  the  purpose  for  which 
he  was  employed,  as  where  he  has  used  one  of  his  master's  tools 
with  which  to  kill  another.  Pothier,  in  his  treatise  on  Obligations, 
§  121.  and  §.  456,  also  holds  that  a  master  is  liable  for  the  conduct 
of  his  servant  acting  within  the  scope  of  his  employment.  Van  der 
Keessel,  however  {Th.  477)  is  of  opinion  that  masters  are  not,  as  a 
rule,  responsible  for  the  wrongful  acts  of  their  ordinary  servants 
committed  in  carrying  out  their  duijy,  where  the  former  have  not 
been  benefited  thereby;  except  where  the  servants  have  been 
improperly  employed  in  a  work  requiring  skill.  If  this  be  correiit, 
then  it  follows  that,  where  for  instance  the  driver  of  his  master's 
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wagon  with  a  load  of  produce  for  the  market  negligently  drives  into 
another  farmer's  wagon,  in  consequence  of  which  the  latter 's  wagon 
is  disabled  and  he  thereby  loses  a  particular  market,  the  liability 
of  the  master  will  depend  upon  whether  he  has  been  benefited  by 
the  negligent  act  of  his  servant,  so  that,  unless  the  owner  of  the 
damaged  wagon  proves  such  benefit,  he  will  be  entirely  without 
remedy  against  the  master.  Van  der  Keessel's  statement  of  the 
law  is  too  narrow  and  unsatisfactory,  and  Schorer  appears  to  have 
put  the  rule  more  correctly  {Lewis  v.  The  Salisbury  G.  M.  Co., 
1894.  1  Off.  Eep.  Transvaal,  p.  1.).  Van  der  Linden  {Sufpl.  ad 
Voet.  9.  4.  10.  and  in  his  note  to  Pothier  on  Obligations,  I.  c.)  agrees 
in  substance  with  what  is  said  by  Van  der  Keessel,  for  he  writes 
that  it  is  in  keeping  with  natural  reason  and  the  laws  of  the  Nether- 
lands that,  in  the  absence  of  dolus  or  culpa  on  his  part,  except 
where  some  special  ordinance  provides  otherwise,  the  master  is  not 
responsible  for  the  tortious  act  of  his  servant  in  carrying  out  his 
master's  business  (m  expeditione  negotii  dominiGi).  Van  der 
Linden  does  not  explain  why  the  principle  of  non-liability  rather 
than  of  liability  of  the  master  for  the  act  of  his  servant  in  the 
course  of  his  employment  is  more  in  accordance  with  right  reason. 
While  no  doubt  it  may  be  true  that  a  master  is  not  in  general 
liable  for  the  crimes  and  torts  committed  by  his  servant,  he  will 
nevertheless  be  responsible  for  the  latter 's  acts  committed  in 
carrying  out  his  service  and  employment.  This  seems,  upon  the 
whole,  the  sound  and  correct  view  to  take  according  to  the  authori- 
ties. It  is  also  the  conclusion  at  which  Professor  Lee  has  arrived 
{Introd.  BomfiM- Dutch  Law.  279). 

In  South  Africa  the  principle  off  a  master's  responsibility  for  the 
acts  of  his  servant,  committed  within  the  scope  of  his  employment, 
is  universally  recognized.  The  view  expressed  in  the  South  African 
Law  Journal  for  February,  1918,  p.  25.  ff.  that  "  there  is  no 
authority  in  Eoman  and  Eoman-Dutch  law,  except  by  special 
custom  or  ordinance  in  the  latter  system,  which  supports  the 
master's  liability  for  the  conduct  of  his  servant  acting  in  the  course 
of  his  employment,"  is,  as  we  have  shewn,  without  foundation. 
There  is  very  weighty  authority  in  the  Roman-Dutch  law  in  support 
of  the  doctrine  of  the  master's  responsibility.  There  is  no  justifica- 
tion, therefore,  for  the  criticism  contained  in  the  Law  Journal  that, 
in  its  decision  in  M'Kizi  v.  Martens  (1914.  App.  Div.  382)  the 
Appellate  Division,  in  holding  the  master  or  employer  liable  for  the 
acts  of  those  in  charge  of  his  wagon  and  oxen,  introduced  or  fol- 
lowed the  English  law. 
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The  Doctrine  of  Common  Em^phyment. 
The  English  and  American  principle  that,  although  the  master  is 
liable  to  third  parties,  he  is  not  responsible  to  his  servant  or  work- 
man for  an  injury  sustained  through  the  negligence  of  a  fellow- 
servant  or  workman  in  the  exercise  of  their  common  service  or 
employment,  although  unknown  in  Roman-Dutch  law,  was  never- 
theless recognized  by  the  Court,  of  the  Eastern  Districts,  adminis- 
tering that  law,  in  Hilpert  v.  The  Castle  Mail  Packets  Co.  (1887. 
12.  E.  D.  C.  38).  But  it  was  subsequently  repudiated  as  being 
foreign  to  our  jurisprudence  in  Lewis  v.  The  Salisbury  G.  M.  Co. 
(1  Off.  Eep.  1894.  p.  1),  Eagleson  v.  The  Argus  Printing  and  Publish- 
ing Co.  {lb.  p.  259),  Waring  and  Gillow  v.  Sherborne  (1904.  T.  S. 
340),  and  Parker  v.  No.  I.  Tin  Syndicate,  Ltd.  (1906.  T.  S.  at 
p.  582).— Tk. 

Chapter  XXXIX.    §§   5-6. — Dannage  Caused  by  Animals — Noxal 

Surrender. 

According  to  the  Roman  and  Roman-Dutch  law  the -liability  of 
a  person,  for  damage  or  injury  done  to  another  by  his  dog  or  animal, 
rests  on  ownership  of  the  animal  and  not  on  culpa  or  scienter  {Inst. 
4.  9.  1 :  Grotius  3.  38.  10.  and  13 :  Van  Leeuwen.  Com.  3.  39.  5 : 
Voet.  9.  1.  1.  and  4-6:  Fockema  Andreae  Oud.  Ned.  Burgl.  Reaht. 
TI.  114).  It  seems  also  that  the  owner  could,  in  Roman-Dutch  law, 
either  pay  compensation  for  the  damage  caused  to  another  or  sur- 
render the  animal.  But  this  rule  is  apparently  subject  to  qualifica- 
tion. Thus  Grotius  (3.  38.  10.)  says  a  person  is  rendered  liable 
through  the  act  of  his  cattle,  if  one  of  them  becomes  infuriated  or 
wild  contrary  to  its  nature,  or  has  attacked  another's  animal  and 
has  either  killed  or  wounded  it.  The  owner  of  such  an  animal  was 
obliged  to  compensate  the  damage  or  surrender  the  animal  at  his 
election.  By  "  contrary  to  its  nature "  we  must  understand 
Grotius  to  mean  that  a  tame  animal  acts  as  if  it  were  in  a  wild 
state  {of.  Voet  9.  4.  1.  and  4.  hereon).  But  Grotius  also  writes 
{I.  c.  §  13)  that  the  owner  of  a  dog,  which  has  killed  the  swans  or 
other  birds  of  another,  cannot  escape  liability  for  compensation  by 
surrendering  the  animal.  So,  Van  Leeuwen,  in  §  6.  of  the  text, 
observes  that  if  the  animal  be  wild  by  nature,  or  otherwise  of  a 
mischievous  propensity,   as  for  instance  a  dog  (m)  accustomed  to 

(m)  A  dog  falls  within  the  category  of  animals  ferte  natura  (Inst.  4.  9.  1  :  Voet 
4.  9.  8.  and  21.  1.  12.  In  Smith  v.  Burger.  Kotzi  J.,  directed  the  jury  that  defen- 
dant's liability  for  disfigurement  caused  by  his  dog  rested  on  his  ownership  of  the 
animal.     (C.  P.  D.  Eecords  of  Illiquid  Cases,  vol.  10.  June.  1914.  fol.  150—165.) 
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bite,  or  a  horse  accustomed  to  kick,  the  owner  will  be  liable  to  make 
full  compensation  for  the  damage  done,  and  cannot  escape  liability 
by  the  surrender  of  the  animal.  Voet,  likewise,  while  mentioning 
(9.  4.  8.  and  10.)  that  the  owner  can  free  himself  from  responsi- 
bihty  by  surrendering  the  animal,  adds  in  §  8.  that  in  his  day 
(moribus  hodiemis)  a  person  could  claim  damages  to'  the  full  extent 
for  the  disabling,  disfigurement,  medical  expenses  and  other  loss 
sustained  by  him  through  damage  caused  by  another's  animal.  He 
cites  Grotius  3.  34.  2.  and  P.  Voet.  4.  9.  1.  who  bear  him  out 
therein.  Decker,  in  his  note  to  §  6.  of  Van  Leeuwen's  Commpn- 
iaries,  says  that  it  is,  not  without  reiasQw,  a  matter  of  doubt  with 
many  whether,  according  to  the  Dutch  laws,  the  owner  can  escape 
further  liability  by  the  surrender  of  the  animal  {noxae  dando 
animal),  or  is  bound  tO'  make  full  compensation.  Vinnius  again- 
{Instit.  4.  9.  1.)  holds  that  noxae  deditio  is  no  longer  in  use.  That 
noxal  surrender  was  recognized  in  local  laws  of  the  Dutch  father- 
land to  a  certain,  if  not  a  oomsiderable,  extent  can  be  gathered  from 
what  we  read  in  the  Regis.  Obs.  vol.  2.  obs.  94.  and  also  in  Fockema 
Andreae  Oud.  Ned.  Burgl.  Recht.  II.  §  44  (n.).  But  it  seems  diffi- 
cult to  think  that  it  was  a  rule  of  general  application  in  all  cases. 

(n)  For  further  information  on  the  subject  see  Van  der  Linden  Suppl.  ad  Voet 
9.  4.  1.  In  the  Saksenspiegel  in  Nederland  we  read  :  "  Whoever's  dog  or  bear  or 
bull  or  qx,  or  whatever  four-footed  animal  it  be,  kills  or  maims  a  person,  the 
owner  of  the  animal  shall  make  good  the  damage  according  to  the- person's  were- 
gild  or  the  degree  of  damage  sustained,  if  he  takes  back  the  animal  under  his  care 
after  it  has  caused  the  damage.  But  if  he  drive  the  animal  away,  without  ever 
again .  keeping  it  at  his  house  or  in  his  fi^d  and  without  giving  it  food  or  water 
at  his  place,  then  he  will  be  free  of  responsibility  for  the  damage,  and  then  the 
other,  if  he  chooses,  can  appropriate  the  animal  for  the  damage  sustained.  No 
animal  is  subject  to  punishment  by  the  Judge  for  its  acts."  Saks-Spieg.  in  Nedl. 
XXXVIII.  (II.  40.  ed.  Van  Jutphaas.  p.  110.)  And,  again,  "  He,  who  has  a  dog, 
which  attacks  people  unawares,  or  a  tame  wolf,  or  bear,  or  ape,  must  make  good  all 
damage  which  they  cause.  Even,  although  he  is  prepared  to  part  with  the  animal 
after  it  has  occasioned  the  damage.  He  cannot  get  rid  of  his  responsibility  by  that 
means  if  one  can  through  the  evidence  of  two  persons  prove  that  he  kept  the  animal 
up  to  the  time  that  it  did  the  mischief.  If  anyone  kill  the  dog  or  bear  or  ape,  or 
other  similar  animals  because  these  wanted  to  do  him  harm,  then  he  is  not  liable 
to  fine  or  compensation  if  he  is  prepared  solemnly  to  swear  that  he  did  so  in  self- 
defence  (noodweer)."    Saks-Spieg.  in  Nedl.  LX.  (II.  62.  ed.  Van  Jutphaas.  p.  126). 

So,  in  u.  note  to  the  ancient  Frisian  Law  (Oude  Friesche  Wetten)  it  is  said  : 
"  According  to  the  Eoman  law  the  owner  could  by  the  surrender  of  the  animal, 
which  caused  the  damage  (noxae  deditione),  free  himself  from  further  responsibility. 
This  law  was  adopted  and  followed  by  the  Visigoths  and  Burgundians.  Lex 
Visigoth,  lib.  8.  tit.  4.  cap.  12.  and  Lex  Burg.  tit.  18.  cap.  1.  In  the  laws  of  the 
rest  of  the  German  nations  we  do  not  find  anything  to  the  like  effect,  and,  on  the 
contrary,  in  some  of  them  the  owner,  of  the  animal  is  liable  for  the  full  extent  of  the 
damage  done.  See  Lex  Angl.  tit.  13.  and  Lex  Alaman.  tit.  99.  §  28.  In  the 
Lex  Pris.  in  addit.  tit.  III.  §  68.  we  read  in  regard  to  it,  si  cahallus,  aut  bos,  aut 
quodlib^t  animal  homini  vulnus  intulerit,  dominus  ejus  juxta  qualitatem  vulneris 


BOOK  IV.  645 

In  South  Africa  the  principle  of  the  owner's  liabib'ty  for  damage 
caused  by  his  animal  is  fully  recognized,  and  noxae  deditio  is  not 
known— Parker  v.  Beed  (21  S.  C.  496),  M'Kki  v.  MaHens  (1914. 
App.  Div.  382).  In  several  of  the  decisions,  however,  the  responsi- 
bility for  damage  occasioned  by  animals  has  erroneously  been  based 
on  oulpa.  Hence  Professor  Lee  rightly  observes :  ' '  This  has  let  in 
by  a  back  door  the  doctrine  of  scienter,  which  forms  no  part  of  the 
pure  Roman-Dutch  law  "  (Introd.  to  Eom.  Dutch  Law.  284). 
Culpa,  and  scienter  may  be  factors  in  fixing  the  amount  of  damages 
to  be  awarded  in  a  particular  case,  but  in  our  law  liability  rests  on 
ownership  of  the  animal.  We  are,  therefore,  disposed  to  agree  with 
Professor  Lee  in  the  view  that  the  judgments  in  Robertson  v.  Bayoe 
(1912.  App.  Div.  367)  are,  with  due  respect,  unsatisfactory,  with 
'the  exception  of  what  was  said  by  Innes,  J.A.  He  correctly  held 
that  liability  of  the  owner  of  a  dog,  for  damage  done  hj  it,  rests  on 
ownership  of  the  animal,  and  that  the  doctrine  of  scienter  is  not 
the  test  of  responsibility;  nor,  we  may  add,  is  the  existence  of 
cuVpa  on  the  part  of  the  owner. — Tr. 

Chaptee  XL.   §  2. — Jus  Retentionis.  ■  •, 

On  the  right  of  retention  generally  see,  besides  what  is  said  by 
the  Author  in  the  t©xt  and  in  the  Oensura  Forensis  pt.  1.  bk.  4. 
ch.  37,  Voet.  16.  2.  20.  and  Kersteman.  Regis.  W.  Bk.  sub  voce 
Eeientie.  In  the  text  our  Author  states  that  advocates  and  pleaders 
have  a  lien  or  right  of  retention  of  all  documents  relating  to  a  suit 
until  they  are  paid  their  fees,  and  he  cites,  in  addition  to  several 
leg'Bs,  Gail  Mb.  2.  obs.  12.  n.  5.  in  support  of  this  statement,  and  so 
does  Kersteman  I.  c.  But  this  must  be  taken  to  refer  to  the  civil 
law  or  jus  commune  in  subsidium  and  not  to^  the  law  of  Holland. 
In  his  note  to  Bk.   5.   ch.   14.    §   6.   Decker  rightly  observes  that 

in  simplo  componere  judicatur.  The  owner  had,  therefore,  in  such  case  (instead  of 
three  times  the  amount  of  penalty  due  "where  the  damage  was  caused  by  a  human 
being),  only  to  pay  a  single  penalty,  which  was  subsequently  altered  and  fixed  at 
half  a  fine,  as  appears  from  the  following  section  12.  Out  of  a  mixture  of  this 
Frisian  law  with  the  Eoman,  the  provision  originates  which  is  to  be  found  in  the 
Ordinance  of  the  Duke  of  Saxony  anno  1504.  art.  109,  to  the  effect  that,  where 
animals,  wtiich  were  not  previously  known  to  be  prone  to  do  so,  injure  any  person, 
the  owner  could  abandon  and  deliver  up  such  aniinal  and  free  himself  from  liability ; 
but,  if  the  animal  was  known  to  have  shown  a  mischievous  propensity,  the  owner 
will  be  liable  and  have  to  pay  half  the  fine,  in  the  same  manner  as  if  a  human  being 
had  caused  the  damage  or  injury.  This  provision  still  holds  good  among  us,  and  is  to 
be  found  in  the  present  Lands  Ordinance.  Bk.  II.  tit.  3.  art.  5."  Oude  Friesehe 
Wetten.  Eerste  Stuk  (door  T>e  Chahnot.  en  Seydell.  Campen.  en  Leeuwaarden) 
p.  165.  in  notis.  See  also  Hnber.  Heed.  Regts.  p.  886.  The  Oude  Friesehe  Wetten, 
and,  to  a  lesser  extent,  the  Saksenspiegel  are  among  the  early  sources  of  Dutch  law. 
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Merula  has  pointed  out  that  advocates  and  attorneys  have  not  this 
right.  In  his  Man.  v.  Proced.  bk.  4l.  tit.  108.  ah.  1.  Merula  cites 
article  80.  of  the  Instructie  of  the  Court  of  Holland,  which  provided 
that  advocates  and  attorneys  may  not,  under  the  pretence  that  they 
have  not  been  properly  paid,  retain  any  documents  or  writings 
belonging  to  the  parties,  but  must  hand  them  up  to  the  Registrar  or 
client  in  order  to  avoid  concussion  or  delay  of  justice.  In  this  view 
De  Haas,  and  likewise  D.  Lulius  and  Van  der  Linden,  in  the  notes 
to  their  respective  editions  of  Merula 's  book  on  Practice,  concur. 
And  the  Author  himself,  after  stating  in  the  Censura  For.  jd.  1. 
bk.  4.  ch.  37.  §  11.  that  advocates  and  attorneys  can  retain  the 
documents  of  a  suit  until  their  fees  have  been  paid,  except  where 
it  is  in  the  public  interests  that  the  documents  should  be  produced, 
adds  that  this  right  of  retention  is  prohibited  in  the  Court  of  Holland 
by  its  Instructie  art.  80. 

The  general  rule  of  the  Roman-Dutch  law  is  also  adopted  in 
South  Africa,  to  the  effect  that  a  person,  who  has  bestowed  work 
and  labour  on  the  thing  of  another,  whether  for  its  preservation, 
improvement  or  repair,  has  a  jus  retentionis  of  the  thing  itself, 
and  is  not  obliged  to  restore  it  to  its  owner  unless  he  has  first  been 
paid  for  what  is  due  for  the  work  done  upon,  or  for  the  improvement 
of,  the  thing.  Spurrier  v.  Coxwell  (1914.  C.  P.  D.  83.)  So  an 
attorney  and  conveyancer  has  a  lien  or  jus  retentionis  of  a  transfer- 
deed  for  all  expenses  necessary  to  pass  transfer.  Queen's  Town 
Assurance  Co.  v.  Wood's  Trustee  (5.  S.  C.  327).  De  Bruyn  v. 
Assignees  of  Danvers  &  Go.  (16.  S.  C.  573).  Trustees  of  Tritsch  v. 
Berrange  (3.  S.  C.  217.  per  cur.  in  fin.).  In  the  case  of  insolvency, 
however,  a  creditor,  who  holds  property  pledged  to  him  by  a  debtor, 
even  with  a  power  of  attorney  in  rem  suaw,  to  sell  the  property  in 
satisfaction  of  the  debt,  is  bound  to  hand  up  such  property  to  the 
trustee  of  the  insolvent  debtor's  estate.  Voet.  42.  7.  7.  Van  der 
Linden  Merkwaajrdige  Genysden.  cos.  23 :  Kellar's  Trustee  v. 
Edmeiodes  (3.  S.  C.  25).  Trustees  of  Tritsch  v.  Berrange  {Ih.  217.) 
Spurrier  v.  Coxwell,  supra.  See  also  L.  H.  Browne's  thesis  Het 
Recht  van  Retentie. — Te. 

BOOK  V. 

Chapter  I.    §   4.   Note  (d). — Loos  en  Eigenpanden — Vellig  en 

BoetschuMig. 

These  terms  of  the  Dutch  law  used  by  Decker  in  note  (d)  require 
a  little  fuller  explanation.  As  to  Loos  en  Eigenpanden,  the  term 
panderi,  as  used  by  the  lawyers  of  the  later  Middle  Ages,  denoted  to 
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detain  or  plance  in  safety,  to  arrest.  According  to  Wagenaar 
{Beschr.  van  Amsterdatm)  -.Tpanden  means  enabling  a  creditor  to 
obtain  by  legal  process  satisfaction  of  his  debt  out  of  the  property 
of  his  debtor,  by  arresting  it  with  a  view  to  its  execution  and 
ultimate  sale.  The  first  four  notifications  or  -pandingen  made  for 
this  purpose  were  called  loospanden,  as  the  creditor  has  not  thereby 
obtained  any  ownership  in  the  arrested  property  of  the  debtor, 
which  has  simply  as  yet  been  attached  for  form's  sake  {om  de  loos 
of  lens  gepand).  The  fifth  notification  is  called  eigenpand,  as  the 
creditor  then  obtains  the  property  of  the  debtor  to  the  extent  of 
his  legal  claim  (Weiland.  Taalkundig.  Woorden  Boek  sub  voce 
panden.  See  also  Eoseboom.  Recueil  ch.  31  and  32.  Boel.  ad  Loen. 
Deois.  22.  Boey  Woordentolk  sub  voce  pflnden,  and  Sewel.  Woord- 
enboek  sub  voce  Loospand). 

Vellig  en  Boetschuldig. — ^A  person,  who  has  lost  his  case,  is 
described  as  vellig.  Meyer.  Woordenschat.  In  Gelderland  he,  who 
does  not  defend  himself  and  has  thus  forfeited  or  been  barred  of  his 
right,  is  said  to  be  vellig  or  vallig.  (Weiland  sub  voce).  Boet- 
schuldig again  denotes  that  the  party  is  liable  to  condemnation  or 
sentence. — Tb. 

Chapter  VI.   §  2, — Rentmeester  van  de  Exploioten  en  Expergnes. 

The  Rentmeester  van  de  Exploicten  was  an  officer  of  the  Court 
entrusted  with  the  receipt  of  all  mulcts,  fines,  penalties  and  amends 
connected  with  the  Court,  the  disposition  of  the  same  as  directed 
by  law,  and  the  rendering  of  an  account  thereof.  Boey.  Woorden- 
tolk sub  voce  Rentmeester. 

Epatrgnes,  Expergnes,  a  foreign  or  non-German  term  denoting 
economy  (from  parcere,  to  save  or  spare).  Hence  the  keeper  of 
the  treasury  of  Francis  I.  of  France  was  called  treasurer  of  the 
Epargnes.  In  Holland  the  treasurer  of  the  Count,  as  distinguished 
from  the  treasurer  of  the  Country  or  General  Government,  was 
likewise  so  called.  (Boey.  sub  voce  Epairgnes.  cf.  our  Author's 
Gommentaries,  vol.  1.  bk.  1.  oh.  2.  |§  13  and  17,  and  Meyer. 
Woordenschat  sub  voce.) — Tr. 

Chapter  VIII.  §  3. — Sale  of  Pledge  by  Creditor — Farate  Execution. 
Our  Author  here  lays  down  that  in  Holland  a  creditor  cannot 
stipulate  for  the  right  of  selling  a  thing  pledged  to  him,  but  the 
pledge  must  be  sold  after  a  judicial  decree  or  sentence  to  that  effect 
{cf.  vol,  1.  bh.  2.  ch.  1.  §  7.  p.  446).  A  twofold  reason  is  generally 
assigned  for  the  introduction  of  this  rule  in  Dutch  practice.     It  is 
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said  to  have  been  introduced  in  order  to  protect  debtors  and  prevent 
creditors  taking  undue  advantage  of  the  impecunious  position  of 
their  debtors.  An  additional  reason  is  sometimes  also  given  for  not 
recognizing  a  stipulation  in  favour  of  paiate  execution,  inasmuch  as 
we  are  told  that  such  a  right  cannot  be  acquired  and  exercised  by 
a  creditor,  for  that  will  b©  tantamount  to  his  taking  the  lavs'  into  his 
own  hands,  which  no  one  is  permitted  to  do.  We  need  not,  how- 
ever, attach  any  importance  to  this  latter  objection.  A  pressing 
creditor,  who,  for  instance,  obtains  from  his  debtor  the  right  to 
take  a  horse  or  cow  from  his  field  in  order  to  sell  it  to  the  best 
advantage  in  settlement  of  the  debt  due,  and  to  hand  over  any 
balance  of  the  proceeds  to  the  debtor,  is  in  no  different  position 
from  one  who  has  stipulated  for  parate  execution,  yet  he  is  at  full 
liberty  to  sell  and  give  legal  title  to  the  purchaser.  In  neither 
case  can  it  with  reason  be  said  that  the  creditor  is  taking  the  law 
into  his  own  hands,  for  in  both  instances  he  is  acting  with  the  full 
consent  of  the  debtor  and  owner.  There  is  more  weight  in  the  first 
ground  advanced  in  support  of  the  rule.  A  careful  consideration, 
however,  of  'what  has  been  said  and  written  on  the  subject  shews 
that  the  practice  in  Holland  was  apparently  not  uniform,  for  there 
existed  a  difference  of  opinion  among  the  Dutch  jurists  of  the 
seventeenth  century  and  those  of  the  eighteenth  century  in  regard 
to  the  observance  of  the  correct  rule. 

The  majority  of  the  older  writers  favour  the  view  expressed  by 
Van  Leeuwen  in- the  passage  of  his  text  with  which  we  are  dealing. 
Thus  Merula  states  that  "  according  to  our  practice  the  custom  of 
binding  oneself  by  a  stipulation  for  parate  execution  cannot  take 
plaxie,  having  been  abrogated  by  Placaats  and  Ordinances  of  the 
Sovereign.  If  anyone  has  so  bound  himself  it  will  not  be  effectual 
according  to  the  opinion  of  most  practitioners."  [Manier  van  Pro- 
cederen  lib.  4.  tit.  100.  cap.  1.  n.  10.  published  in  1592);  Neostad 
(Supr.  Cur.  Decis.  89);  Grotius  (2.  48.  41.);  Van  Alphen  {Papegay, 
vol.  1.  p.  507.  ff.);  Groenewegen  {Be  Leg.  Abr.  Instit.  2.  8.  1.); 
Vromans  (De  foro  Oompt.  lib.  1.  cap.  1.  p.  7.);  Voet  (20.  5.  6.  and 
42.  1.  48)  are  all  to  the  like  effect.  "While  Van  Zutphen  in  his 
Neerl.  Praat.  p.  596.  n.  5.  lays  down  that  parate  execution  may 
take  place  in  practice.  Of  the  jurists  who  wrote  in  the  same  cen- 
tury in  the  Dutch  provinces  other  than  that  of  Holland,  we  find, 
for  instance,  Matthseus  of  Utrecht  {De  Auct.  lib.  1.  cap.  3.  n.  11. 
in  fine  and  oaip.  16.  n.  14 — 15)  holding  against  the  practice  of  recog- 
nizing parate  execution,  and  Huber  of  Friesland,  on  the  other  hand, 
entertaining  no  objection  in  principle  to  its  recognition.     This  acute 
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jurist  writes  as  follows :  ' '  Execution  can  take  place  where  there 
is  a  special  agreement  to  that  effect,  for  although  some  are  of 
opinion  that,  notwithstanding  such  a  stipulation,  the  forms  of  the 
law  are  not  to  be  departed  from,  it  is  more  correct  that  people  are 
at  liberty  to  bind  themselves  and  their  property  as  they  please,  and 
also  in  such  a  way  that  one  may  give  another  special  power  to 
apprehend  and  sell  his  property  directly  without  previous  judicial 
■sanction,  though  it  would  be  safer  to  do  so  with  the  authority  of 
the  Judge  or  Court."     {Heed.  Regis.  Bk.  5.   ch.  40.    §  46.) 

Eeference  is  generally  made  by  the  earlier  authorities  to  the 
decision  in  Neostadius  {Swpr.  Cur.  Deeis.  89).  There  the  facts 
were  these :  "  C.  had  promised  his  surety  to  hold  him  harmless,  and, 
in  the  event  of  the  surety  sufEering  loss,  C.  hypothecated  certain 
land  to  him  with  the  right  to  sell  this  land  privately  without  any 
judicial  intervention,  and  to  recoup  himself  for  any  loss  out  of  the 
price  realised.  The  surety,  having  sustained  a  loss,  had  the  land 
sold  by  means  of  the  judge  {per  judicem  distrahi),  and  himself 
'became  the  purchaser,  retaining  the  price  by  way  of  damages  for 
his  loss.  C.  then  appealed  against  this  sale  of  the  pledge.  The 
Court  of  Holland,  having  taken  cognisance  of  the  matter,  declared 
the  sale  void,  which  judgment  the  Supreme  Court  approved.  For, 
just  as  pledges  cannot  be  forfeited  on  payment  of  the  money  due, 
since  in  the  matter  of  .pledges  the  lex  oommissoria  has  no  place 
{Cod.  8.  35.  3.),  so  the  manner  of  selling  pledges  as  prescribed  by 
law  cannot  be  departed  from  by  means  of  private  pacts  between 
the  parties.  Whence  the  land  in  question  could  not  have  been  sold 
•exoept  by  way  of  sentence  of  the  judge  after  preceding  notices  and 
oither  solemnities,  and  the  proceeds  paid  over  to  the  surety  in  pro- 
portion of  the  debt,  unless,  perchance,  there  be  other  creditors 
having  prior  claim  to  the  pledge. "  It  will  be  observed  that  Neostad. 
writes  that  the  sale  took  place  with  judicial  intervention.  It  was 
■mevertiheless  set  aside  on  appeal.  We  must,  therefore,  infer  that 
the  prescribed  rulesj  dealing  with  the  sale  of  pledged  property  had 
not  been  observed  and  were  regarded  as  being  publici  juris,  and 
could  not  be  departed  from  per  paoUg  privatorum  {aj.  Voet.  20.  5.  6.). 
The  case  deals,  moreover,  with  the  hypothecation  of  land,  which 
remained  in  the  possession  of  the  de^btor  (C).  It  was  not,  as  Van 
der  Keessel  {Dictata  ad  Orot.  2.  48.  41.)  points  out,  a  pledge  of 
movables  delivered  to  the  creditor  and  pledgee,  with  power  to  sell  on 
non-payment  of  the  debt. 

The  above  was  the  state  of  the  law  as  reflected  in  the  writings 
of  the  Dutch  jurists  up  to  the  commencement  of  the  eighteenth 
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century,  when,  soon  after  that,  Bynkershoek  appeared  upon  the 
scene.  In  his  Quaest.  Jur.  Priv.  lib.  2.  carp.  13.  he  disputes  the 
correctness  of  Morula's  statement  to  which  we  have  referred  above, 
and  says  that  he  is  not  aware  of  any  laws,  as  asserted  by  Merula, 
which  prohibit  an  agreement  of  pa/raie  execution.  Bynkershoek 
then  proceeds  to  deal  with  the  alleged  practice,  which  it  is  said  • 
discountenances  pa-rate  execution,  and  pertinently  remarks  that  he 
would  like  to  be  informed  upon  what  ground  it  can  satisfactorily  be 
argued  that  an  agreement  to  give  a  creditor  the  right  of  parate 
execution  is  unlawful.  He  considers  that  neither  law  nor  reason 
forbids  an  agreement  of  this  nature,  and  is  of  opinion  that  there  is 
no  substantial  difference  between  an  agreement  by  a  debtor  to 
submit  to  willing'  condemnation  and  one  of  parate  execution.  This, 
he  adds,  even  Van  Leeuwen  is  disposed  to  admit  in  §  3.  of  our  text. 
According  to  Bynkershoek  then,  as  an  owner  can  dispose  of  his 
property  as  he  pleases,  a  debtor  is  at-  fuE  liberty  to  agree  to  a 
stipulation  by  his  creditor  for  parate  execution,  in  the  same  way  as 
he  is  free  to  consent  to  a  clause  providing  for  willing  condemnation, 
for  he  has  the  same  protection  in  the  one  case  as  in  the  other. 
[See  also  as  to  this  observation  Decker's  note  (h)  mentioned  below.] 
The  jurists  D.  Lulius  and  Van  der  Linden  in  the  note  to  their 
edition  of  Morula's  Manier  van  Procederen,  published  in  1783, 
agree  with  Bynkershoek  and  consider  that  he  has  satisfactorily 
refuted  Merula.  So,  Decker,  in  his  note  to  Bk.  4.  ch.  12.  §  4. 
note  (d),  ad  fin,  when  enumerating  the  various  kinds  of  pacts  which 
in  practice  take  place  in  regard  to  mortgages  or  pledges,  includes  as 
one  of  these  the  agreement  that  the  thing  pledged  may,  on  non- 
payment of  the  debt,  be  freely  sold  by  tiie  creditor-.  Again  in 
note  (h)  to  Bh.  5.  ch.  26.  §  19.  Decker  points  out  that  according 
to  the  Maniexr  van.  Procederen  voor  den  Hove  §  6.  a,  debtor,  against 
whom  ppjrate  execution  has  proceeded,  possesses  (as  in  the  case  of 
wilUng  condemnation)  a  remedy  against  it  under  certain  circum- 
stances; as  where  he  desires  to  prove  payment  of  the  debt  or  some 
other  just  ground.  Van  der  Keessel  clearly  lays  it  down  that  there 
is  nothing  to  prevent  a  creditor  lawfully  selling  a  pledge  delivered 
to  him,  where  the  debtor  has  agreed  that  he  may  do  so  {Th.  439. 
Th.  480).*  Similarly,  Van  der  Linden  {Laws  of  Holland,  Bk.  1. 
ch.  12.  sect.  5)  points  out  that,  while  in  the  case  of  a  mortgage  of 
immovable  property  the  creditor  cannot,    on  non-payment  of   the 

*  In  hia  Diet,  ad  Grot.  I.  c.  Van  der  Keessel  mentions  that  it  i»  the  practice,  for 
debtors  to  deliver  written  obligations  of  debt  {beleeningen)  in  pledge  to  their 
creditors,  with  a  power  to  sell  in  case  of  non-payment  of  the  debt. 
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debt,  proceed  to  execution  against  the  property  without  having  first 
obtained  a  judgment  to  that  effect,   creditors  are  generally  accus- 
tomed to  stipulate  in  the  mortgage-bond  that  on  non-payment  they 
shall  be  authorized  to  proceed  to  a  sale  of  the  thing  pledged.     He 
adds  that,  although  a  stipulation  of  this  nature  is  valid  in  larw,  we 
will  in  such  event  act  most  safely  in  requesting  the  authority  of  the 
Judge  before  proceeding  to  a  sale.     As  the  pact  or  stipulation  is, 
according  to  Van  der  Linden,   valid  in  law,   the  reason,   for  first 
obtaining  judicial   approbation  before  proceeding  to  a   sale  of  the 
subject  of  the  pledge,  can  only  be  to  serve  as  a  precaution  against 
the   debtor   and  pledgor  subsequently   questioning  the  sale.     In  a 
note  to  his  translation  of  Pothier  On  Obligations,  vol.  1.  §  156.  Van 
der  Linden  is  quite  clear  as  to  the  validity  of  a  stipulation  of  parate 
executie,  for  he  there  writes  "  And  parate  execution  may  also  be 
stipulated  for  by  agreement,  the  validity  of  which  has  been  demon- 
strated by  Bynkershoek. "     In  his  Merkwaa-rdige   Gewysden  (cele- 
brated cases)  Van  der  Linden  mentions  a  decision  of  the  year  1777 
{Casus.  23)  in  which  the  facts  were  these:  A  debtor  had  by  notarial 
deed  and  procuration  in  rem  suam  given  to  his  creditor  the  right  to 
have  certain  securities,  pledged  and  delivered  to  him,  valued  and 
to  take  them  over  at  the  price  of  valuation  or  have  them  sold,  and 
to  pay  himself  out  of  the  proceeds,  handing  any  balance  over  to  the 
pledgor.     The  debtor  became  insolvent,  whereupon  the  curators  of 
his    bankrupt    estate    claimed    that    the    securities    pledged    and 
delivered  to  the  creditor  should  be  handed  up  by  him  to  them  in 
order  to  deal  therewith  according  to  law  in  the  distribution  of  the 
assets  of  the  estate.     The  creditor  set  up  the  above  notarial  agree- 
ment perfected  by  delivery  of  the  securities.     The  curators  did  not 
dispute  the  validity  in  law  of  this  agreement,  but  contended  that, 
as  the  ownership  in  the  securities  pledged  was  at  the  time  of  bank- 
ruptcy  vested   in   the   debtor  and   pledgor,    these,   like   everything 
else  so  vested,  fell  under  their  control  as  curators  of  the  estate,  and, 
as  this  was  a  rule  ■puhlvd  juris,  it  could  not  be  varied  by  a  private 
pact,  like  the  above  agreement,  between  a  creditor  and  his  debtor. 
The  Court  approved  this  contention,  and  accordingly  held  that  the 
securities  must  be  handed  up  to  the  curators.     (See  p.  161.  jf.  in 
notis  of  the  Eeport.)     It  appears  from  the  Eecord  of  this  case  that 
it  could  not  very  well  have  been  a  generally  accepted  rule  of  practice 
that  an  agreement  stipulating  for  parate  execution  is  invalid,  for 
otherwise  the  case  would  have  been  decided  and  disposed  of  on 
that  ground  (o). 

(o)  Lybrecht,  writing  in  the  year  1741,   adopts  the  rule  as  laid  down  in  the 
earlier  authorities.     {Red.  Pract.  vol.  1.  p.  76.  ff.) 
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We  gather  from  the  abo^ve  summary  that  the  majority  of  the 
writers  of  the  seventeenth  century  support  the  principle  that  a 
stipulation  in  an  a.greement  for  fmate  execution  oovild  not  be 
enforcjed,  while  the  later  jurists  from  Bynkershoek  onwards,  treat- 
ing of  the  law  of  the  province  of  Holland,  appear  to  favour  the 
validity  of  its  practice.  In  itself  there  is  nothing  invalid  in  an 
agreement  of  parate  execution  {Dig.  13.  7.  4.).  Even  Voet  (20.  1. 
21.)  admits  this.  For,  as  Bynkershoek  observes,  the  object  of  such 
a  pact  is  simply  to  avoid  expensive  methods  of  judicial  execution. 
As  there  is,  moreover,  no  sound  reason,  as  Huber,  Bynkershoek 
and  the  later  jurists  hold,  for  thinking  otherwise,  it  would  seem  to 
follow,  in  the  absence  of  any  clear  statutory  provision  or  custoim 
to  the  contrary,  that  parate  executie  per  pactis  privatorum  was  the 
rule  of  the  law  of  Holland  prior  to  the  introduction  of  the  Code 
into  the  kingdom  of  the  Netherlands. 

The  decisions  in  South  Africa  have  apparently  not  sufficiently 
appreciated  the  tendency  of  the  later  Eoman-Duteh  law  after 
Bynkershoek  wrote'  his  chapter  on  the  subject,  to  which  we  have 
already  referred,  and  seem  to  have  attached  rather  too  much 
importance  to  the  older  writers.  The  spirit  of  modern  jurisprudence 
is  in  favour  of  the  liberty  of  contract,  and  there  is  practical  wisdom 
in  the  observation  of  De  Villiers,  C.J.,  in  Henderson  v.  Hanekom 
(20.  S.  C.  at  p.  519.).  "  All  modern  commercial  dealings  proceed 
upon  the  assumption  that  binding  contracts  will  be  enforced  by  law. 
However  anxious  the  Court  may  be  to  maintain  the  Eomaii-Dutch 
law  in  all  its  integrity,  there  must  in  the  ordinary  course  be  a 
progressive  development  of  the  law,  keeping  pace  with  modern 
requirements."  Judge  Morice,  in  his  interesting  book,  Comparison 
of  English  and  Roman-Dutch  Law,  58.  is  inclined  to  think  that  the 
Dutch  rule  in  regard  to  parate  execution  has  become  obsolete,  for 
he  writes,  "it  is  the  common  practice,  for  instance,  when  share 
certificates  are  pledged  to  a  bank,  to  give  an  express  power  of  sale, 
and  in  the  Transvaal  this  right  of  sale  has  been  recognized."  The 
learned  Judge  had  doubtless  in  mind  the  decision  in  Adler  v. 
Solomon  &  Duff  (p)  (1892.  15.  January,  not  reported),  and  in  Van 
Wyk's  Executors  V.  Joubert  (1897.  4.  Off.  Eep.  360).  In  the 
Eastern  Districts  of  the  Cape  Province  the  decision  in  Van  Wyk's 
Executors  v.  Joubert  was  approved  and  adopted  (1912.  E.  D.  L.  D. 

(p)  In  this  case  shares  were  handed  over  by  a  debtor  to  his  creditor  as  security  for 
the  debt,  with  a  power  in  rem  suam  to  sell  the  shares  on  non-payment  of  the  debt ; 
held  by  the  full  Court  that  the  agreenaent  was  valid  and  that  the  creditor  could  sell 
without  having  first  obtained  judgment  against  the  debtor  :  Cf.  :  Van  der  liinden. 
casus.  23.  supra. 
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Ranuffa  v.  Love  &  Hobson.  144).  In  Natal  the  decisions  appear 
to  be  not  quite  uniform.  In  Evan's  Estate  v.  S.  A.  Breweries. 
(1901.  22.  N.  L.  R.  at  p.  126.)  and  in  Trustee  Insolvent  Estate, 
Lansdell  v.  Poynton.  (1904.  25.  N.  L.  E.  342)  the  practice  of 
parate  execution  was  recognized;  while  in  Oundelfinger  v.  Drake  &■ 
Go.  (1906.  27.  N.  L.  E.  610)  it  was  not.  See  an  interesting  and 
able  article  on  the  subject  of  Parate  Execution  by  Mr.  Stapleton, 
of  the  Grahamstown  Bar,  in  the  S.  A.  L.  J.  vol.  32.  1915.  144.  ff.,. 
and,  on  the  other  side,  a  well-written  summary  in  Professor  Wille's. 
useful  book  Mortgage  and  Pledge  in  South  Africa,  p.  178.  ff.,  where- 
mention  is  made  of  most  of  the  decided  oases. — Te. 

Chapter  XV.  §  8. — Salutary  Clause. 

Our  Author  here  mentions  the  salutary  clause,  as  he  Hkewise  does, 
in  his  Gens.  For.  pt.  2.  bk.  1.  ch.  24.  §  4,  Merula  in  his  Man.  v. 
Prooed.  bk.  4.  tit.  37.  ch.  2.  §  21.  observes  that  careful  pleaders, 
avail  themselves  of  this  clause  when  drafting  their  conclusion,  in 
order  that  the  Judge  may  be  free  to  depart  from  the  precise  terms, 
of  the  conclusion,  and  so  do  what  he  conceives  to  be  justice  under 
the  proved  circumstances  of  the  case.  The  rule  that  the  Judge  is 
bound  merely  to  pronounce  his  sentence  in  the  actual  terms  of  the 
conclusion  as  framed  by  one  or  other  of  the  parties,  that  is  either' 
wholly  to  allow  or  disallow  the  plaintifE's  claim  without  limitation, 
he  considers  to  be  unsound,  and  he  states  that  it  does  not  obtain 
in  Dutch  practice ;  for  the  Court  of  Holland  has  frequently,  where  a 
plaintiff  has  claimed  delivery  of  a  certain  quantity  of  wine,  com  or- 
something  else,  awarded  him  the  price  or  value  instead.  De  Haas 
in  his  note  to  this  passage  in  Merula  remarks  that  Voet  (2.  13.  3.) 
rightly  points  out  that  the  salutary  clause  is  of  little  or  no  value, 
for  whatever  the  Judge  may  award  or  decree  outside  of  the  terms  of 
the  party's  conclusion  takes  place  by  virtue  of  the  law  which 
entrusts  this  power  to  the  Judge.  Kersteman  {R.  W.  Boek.  sub 
vooe  Clausule  Saluthir)  agrees  with  this  view.  There  is,  however,  a 
decision  of  the  Court  of  Holland  mentioned  by  Neostad  (decis.  14), 
which  shows  that  the  salutary  clause  was  not  without  effect  in 
practice,  and  bears  out  what  Merula  and  our  Author  have  written 
in  regard  to  it  (c/.  TltrecM.  Consult,  vol.  2.  con-s.  22.  n.  1.  &  2.  and' 
cons.  150). 

The  salutary  clause  has  found  its  way  into  South  African  prac- 
tice, and  it  is  a  matter  of  daily  occurrence  to  insert  it  in  the 
conclusion  of  a  petition  or  declaration  in  the  following  form  "  or- 
for    such    other    or    further    relief    as    to    the    Court    may    seem 
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meet."  It  may  be  tru©  that  the  power,  which  the  Court  or  a 
Judge  exercises  under  certain  circumstances  of  traveUing  beyond 
the  precise  terms  of  the  .prayer  or  conclusion,  is  recognized 
by  the  law;  but  it  does  not  follow  that,  in  the  absence  of 
the  salutary  clause,  the  Court  will,  where  it  is  unable  to  grant  the 
precise  prayer  contained  in  the  petition  or  declaration,  come  to  the 
aid  of  the  party  in  some  other  suitable  way.  The  Courts  in  South 
Africa  will,  however,  where  the  circumstances  justify  it,  recognize 
and  give  effect  to  the  salutary  clause  within  proper  and  reasonable 
limits.  Thus  in  Smith  v.  Skinner  (3.  Menz.  188)  the  Cape  Supreme 
Court  held  that,  in  an  action "  for  the  specific  performance  of  a 
charterparty,  where  the  declaration  contained  a  prayer  for  other 
or  further  relief,  such  a  prayer  only  entitles  the  plaintiff  to  claim 
under  it  such  other  relief  as  he  can  competently  claim  in  an  action 
of  that  particular  form  or  character.  He  cannot,  e.ff.  claim 
remuneration  for  work  and  labour  done,  nor  damages  for  the  vessel's 
detention.  In  Norden  v.  Bennie  (B.  1879.  p.  155)  the  same  Court 
ruled,  in  a  suit  for  specific  performance,  where  tiie  defendant  was 
unable  to  deliver  the  specific  property,  that  by  virtue  of  the  salu- 
tary clause  it  could  award  the  plaintiff  damages  under  the  circum- 
stances, and  accordingly  awarded  the  plaintiff  damages  in  lieu  of 
•specific  performance.  Later  in  the  same  year  the  same  Court 
gave  an  opposite  decision  —  Alexander  v.  Armstrong  (B.  1879. 
p.  233).  See  also  Stamp  v.  Bex  (1.  K.  148.).  So  in  a  suit  for  the 
Testitution  of  conjugal  rights,  on  evidence  of  habitual  drunkenness 
on  the  part  of  ttie  defendant,  the  Court  granted  a  decree  of  judicial 
reparation  to  the  plaintiff  by  virtue  of  the  salutary  clause.  Van  der 
Spuy  V.  Van  der  S-piwy  (26.  Aug.  1915.  C.  P.  D.).  Similarly,  if  a 
plaintiff,  in  an  action  for  damages  for  breach  of  warranty  that  the 
use  of  all  the  water  on  a  farm,  which  he  has  purchased,  belongs  to 
•such  farm,  fails  to  establish  the  warranty,  but  proves  that  the 
vendor  did  not  disclose  the  existence  of  a  servitude  in  regard  to  the 
use  of  the  water  in  favour  of  a  neighbouring  landowner,  it  being  his 
.duty  in  law  to  have  done  so,  the  Court  may  under  the  salutary 
■clause  award  damages  against  the  defendant. — Tr. 

Chapter  XVII.— r-§  3. — Becusaiion  of  the  Judge. 
In  the  Appendix  to  Volume  I.  at  p.  471,  when  contrasting  the 
civil  law  with  the  canon  law,  in  order  to  show  the  influence  of  the 
latter  on  the  Eoman-Dutch  law,  it  was  inter  alia  pointed  out  that, 
whereas  by  the  civil  law  the  ordinary  Judge  could  not  be  recused, 
ho  could   ex  justa  causa  be  recused   by  the   canon  law,   and  the 
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Roman-Dutoh  law  adhered  to  the  canon  law.  It  follows  from  this 
that  Recusatio  Judicis  was  not  unknown  in  the  Roman  legal  system, 
for  a  delegated  Judge  could  be  recused.  Bockelmann,  the  authority 
cited  in  the  above  passage  in  the  Appendix,  writes  in  his  post- 
humous Tract.  De  Diff.  Jur.  Civ.  Canon,  et  Hodiemi  {ed.  Van  Eck) 
cap.  67,  in  regard  to  this,  as  follows:  "  Jure  Civili  Judex  ordinarius 
non  potest  recusari.  I.  16.  Cod.  et  Auth.  seq.  de  Judic  {God.  3.  1. 
16);  I.  1.  God.  3.  14.  et  I.  7.  Cod.  3.  13.  Jure  Canonico  ordinarius 
potest  recusari  ex  justa  causa,  c.  4.  X.  d.  for.  Camp.  (2.  2.). 
Moribus  receptum  est  Jus  Canonioum.  In  eo  aonveniunt  haec  jura, 
quod  delegatus  recus.ari  possit."  G-ail,  in  his  Obsenat.  Pract. 
lib.  1.  ohs.  33,  observes  that,  according  to  the  common  opinion  of 
the  jurists,  no  judex  ordinarius  may  be  recused,  but,  in  case  there 
exists  any  ground  of  suspicion,  an  assessor  will  be  added  to  sit  with 
him  according  to  the  civil  law ;  but  (he  adds)  the  matter  is  difierent 
in  the  canon  law,  according  to  which  both  a  delegated  and  an 
ordinary  Judge  may  be  recused,  and  even  a  Bishop :  Rittershusius 
De  Diff.  Jur.  Civ.  et  Canon,  lib.  5.  cap.  8.  is  to  the  like  effect. 
-A  De  Pape,  in  his  note  to  the  Isaiffoffe  ad  Praxin.  p.  179.  col.  1, 
says  that  every  Judge,  as  well  ordinarius  as  delegatus,  can  ex  jure 
civili  be  recused.  He  cites  Cod.  3.  1.  16.  in  support  of  it,  and  also, 
among  others,  Bachovius  in  Treutl.  vol.  1.  disputat.  12.  th.  11. 
litt.  H.  But  Bachovius  states,  quite  clearly,  that  it  is  the  general 
opinion  of  the  jurists  that  the  ordinary  Judge  could  not  be  recused 
ex  jure  civili,  although  others  think  differently.  So  Christinaeus, 
Decis.  vol.  5.  dec.  181.  n.  2.  &  5.  tells  us  that  by  the  civil  law  there 
was  no  recusatio  judicis  ordinarii  sed  tantuin  delegati;  whereas  both 
could  be  recused  by  the  canon  law.  And  in  vol.  1.  decis.  148.  n.  15. 
seq.  Christinaeus  observes  that  a  judex  ordinarius  may,  however, 
have  an  assessor  associated  with  him  {cf.  Gail.  I.e.).  There  is  also 
the  high  authority  of  Dion  Gothofredus  in  his  note  (51)^  to  God. 
3.  1.  16.  in  S.  Van  Leeuwen's  celebrated  Elzevir  edition  of  the 
Corpus  Juris  in  support  of  the  comm.unis  opinio  Doctorum. 

The  rule  of  law,  as  laid  down  by  our  Author  in  the  text,  where 
he  states  that  individual  Judges  can  be  recused,  but  not  the  entire 
Court  or  College  of  Judges,  is  generally  adopted  by  our  writers  on 
Roman-Dutch  law,  Voet,  however,  points  out  (6.  1.  47.)  that  a 
case  may  arise  where  even  the  whole  Bench  can  be  recused. 
Damhouder  in  his  Pract.  Civ.  cap.  125.  n.  11.  mentions  an  instance 
where  five  members  of  the  Court  of  Holland  were  challenged, 
whereupon  the  Supreme  Court  at  Mechlen  (to  which  at  that  time 
an  appeal  lay  from  the  Court  of  Holland),  directed  that  the  plead- 
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ings  should  first  be  closed,  after  which  the  Prince  removed  the 
Judges,  who  had  been  recused,  ajid  substituted  others  in  their 
stead.  In  Letterstedt  v.  Morgan  (S.  A.  L.  J.  1919.  vol.  36.  p.  237. 
ff.),  a  case  which  arose  out  of  the  historic  antwonvici  movement  at 
the  Gape  in  1848,  exception  was  taken  to  all  three  the  Judges 
constituting  the  Court.  Musgrave,  J.,  recused  himself,  but  Wilde, 
C.J.,  and  Menzies,  J.,  declined  to  do  so.  See  also  Hawkins  v. 
Breda  (3.  Menz.  413.),  and  further  on  the  subject  Damhouder 
Pract.  Civ.  cap.  125:  Merula  Man.  van  Proced.  lib.  40.  cap.  4. 
{edit.  1783)  et  ibi :  De  Haas,  et  Lulius  and  Van  der  Linden  in  notis  : 
Groenewegen  ad  Cod.  3.  1.  I.  16:  V<»t  5.  1.  43.  seq. — Tr. 

Chapter  XXIV.   §  10. ^Condemnation  and  Compensation  of  Costs. 

The  general  rule  of  the  Roman-Dutch  law  is  that  costs  are  paid 
by  the  unsuccessful  party  (op  Kosten  van  ong\elyk) ;  but  it  is,  left 
to  the  discretion  of  the  Judge  or  Court,  if  it  considers  that  good 
ground  exists  for  so  doing,  to  depart  from  this  rule  and  to 
compensate  the  costs;  that  is,  either  to  apportion  the  costs  or  make 
no  order  as  to  costs,  in  which  latter  event  each  party  will  bear  his 
own  costs  (W.  De  Groot.  Isagoge  ad  Prax.  lib.  2.  cn>p.  7.  n.  11.  seq. 
et  De  Pape  in  notis.).  If  a  party  comes  into  Court  with  clean 
hands  and  is  successful'  in  his  claim,  he  is,  as  a  rule,  entitled  to 
his  costs.  All  definitive  sentences  must  contain  an  order  of  con- 
demnation  or  compens^oAion  of' costs,  as  Van  Leeuwen  tells  us  in 
this  section.  When  compensating  the  costs  the  Dutch  Courts 
always  did  so  on  good  grounds,  and  did  not  proceed  purely  arbi- 
trarily. The  sentence  generally  contained  a  statement  that  the 
costs  are  compensated  on  good  grounds  {op  gronden),  as  we  gather 
from  the  Books.  (See,  for  instance,  Van  den  Berg.  Neerl.  Advys 
Boek.  vol.  2.  cons.  68;  D©  Haas  Nieuw.  Holl.  Cons.  oas.  25.  af 
p.  341:  BeUum  Juridicum.  Deois.  21.  p.  116.).  For  reasons  which 
will  move  or  induce  the  Court  to  com,p6nm.te  the  costs,  the  reader  is 
referred  to  Isagoge  ad  Prax.  I.e.  and  Voet  42.  1.,  22.  See  also,  on 
the  subject  of  costs,  Vassen  v.  Cape  Tovim  Council  (1918.  C.  P.  D. 
at  p.  369.  ff.).— Te. 

Chapter  XXVI.  §  18. — Sale  in  Execution — Preference. 
Our  Author  rightly  points  out  in  bk.  5.  oh.  7.  §  2.  that  an  arrest 
of  property  gives  no  preference,  except  where  actual  execution  has 
taken  place.  An  arrest,  effected  on  property  in  execution  of  a 
judgment,  creates  a  pignus  praetorium,  or,  to  speaJc  more  accurately, 
a  pignus  judiciale,  over  such  property.     The  effect  of  such  a  judicial 
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arrest  is  to  take  the  property  out  of  the  control  of  the  debtor  and  to 
place  it  in  the  hands  of  the  Court ;  so  that,  in  the  event  of  the  subse- 
quent bankruptcy  of  the  debtor,  the  curator  of  his  insolvent  estate 
has  no  claim  to  have  the  property  attached  in  execution  delivered 
up  to  him,  to  be  dealt  with  in  the  distribution  of  the  insolvent's 
estate.  This  is  an  exception  to  the  general  rule  under  which  a 
creditor,  who  holds  a  thing  delivered  to  him  in  pledge,  even  with  a 
power  in  rem  suam  to  sell  such  thing  on  non-payment  of  the  debt, 
is  obliged  to  give  it  up  to  the  curator,  retaining,  however,  his  right 
of  preference  (Van  der  Linden  Jud.  Praot.  3.  16.  9.  and  Merkwaar- 
dige  Qewyaden  casus  23.  and  also  Van  der  Linden's  note  thereon 
at  page  160).  But,  when  it  is  said  that  the  control  of  the  property 
attached  in  execution  passes  from  the  debtor  to  the  Court,  it  must 
be  borne  in  mind  that  the  dominium  remains  in  the  debtor,  who 
can  up  to  the  last  moment  before  actual  sale  redeem  his  attached 
property  subject  to  the  pignus  judiciale,  for,  while  the  pignus  lasts, 
he  remains  owner  of  the  pledge  (dominus  pignoris.  Dig.  20.  5.  12 : 
Cod.  4.  24.  9.). 

The  judgment  creditor  may,  however,  have  to  share  the  prefer- 
ence, which  from  the  moment  of  attachment  he  has  over  the  pro- 
perty attached  in  execution  (Burton.  Insolvency  Law.  §  9.  p.  143), 
with  other  judgment  creditors  of  the  debtor,  if  they  come  forward 
and  claim  against  this  property  (supervenientes) .  In  such  event  the 
judgment  creditors  will  share  pro  rata  in  the  proceeds  of  the  pro- 
perty seized  in  execution  when  subsequently  sold.  But  the  subse- 
quent judgment  creditors  wiU  be  too  late  if  the  property,  seized  in 
execution,  has  already  been  sold  and  the  proceeds  paid  over  to  the 
first  judgment  creditor  who  has  taken  out  the  original  writ.  (Peckius 
De  Jure  sistendi.  cap.  40.  n.  3.  5.  and  9 :  Van  Leeuwen  Cens.  For. 
I.  4.  9.  14,  and  Commentaries  5.  26.  18 :  Voet  20.  2.  32.).  If  the 
first  judgment  creditor  happens  to  hold  movables  delivered  to  him 
in  pledge,  and  these  are  subsequently  attached  in  execution  of  a 
judgment  obtained  by  himself  for  the  amount  of  his  debt,  he  will 
be  preferred  to  all  other  creditors,  for  here  the  rule  qui  prior  in 
tempore  potior  est  in  jure  applies  (Peckius  I.  c.  n.  9).  By  Ordin- 
ance No.  3.  of  1844.  in  force  in  the  Province  of  the  Cape  of  Good 
Hope,  it  is  provided  that  in  future  no  judgment  creditor  shall  share 
in  any  part  of  the  proceeds  of  property  seized  and  sold  under  a  writ 
of  execution  previously  lodged  by  a  prior  creditor,  unless  such  subse- 
quent creditor  has  lodged  his  writ  within  10  days  from  the  day  on 
which  the  prior  writ  was  lodged.  It  was  also  laid  down  by  the 
Cape  Supreme  Court  in  1832.  that  a  pignus  prsRtorium  (judiciale), 
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constituted  by  attachment,  is  precisely  in  the  same  position  as  a 
pignus  mobilium  completed  by  delivery.  [In  re  Woeche.  1.  Menu. 
554.)  This  case  has  been  uniformly  approved  and  followed  in 
South  Africa.  The  preference  enjoyed  by  the  execution  creditor,  in 
other  words  his  pign'us  judiciale,  has,  however,  been  abolished  in 
case  of  the  sequestration  of  the  judgment  debtor's  estate,  except' 
only  in  so  far  as  the  actual  costs  of  execution  are  concerned  by 
Act  32.  1916.  [§  19.  (c)  and  §  84],  which  applies  to  the  whole  of 
the  Union. — Te. 


Chapter  XXVI.   §  20. — Obligations  ad  dandum  et  ad  faciendum. 

In  the  Appendix  to  vol.  I.  at  page  471.  we  observed  that  many 
commentatoi-s  maintain  that  by  the  civil  law  a  vendor  cannot  be 
compelled  to  make  specific  performance  of  the  thing  sold,  but  may 
discharge  his  liability  by  payment  of  id  quod  interest;  while  others 
again,  among  them  Van  Leeuwen  (Com.  4.  18.  1.)  and  Van  der 
Keessel  (T'h.  512.)  hold  that  by  the  true  rule  of  the  civil  law  specific 
performance  may  be  decreed  against  a  vendor  where  he  is  able  to 
do  so;  and  there  is  at  any  rate  the  clear  opinion  of  Ulpian  (Dig.  19. 
I.  11.  2.)  in  support  of  the  latter  view.  In  regard  to  the  law  of 
Holland,  the  principle  of  condemning  the  vendor  to  deliver  the  thing 
sold  to  the  purchaser,  and  specifically  to  perform  his  contract,  was 
well  recognized  from  the  beginning  of  the  seventeenth  century.  We 
have  already,  in  the  note  to  Bk.  4.  ch.  18.  §  1.  {ante,  p.  137), 
dealt  with  this  point  and  given  the  authorities  bearing  this  out,  and 
need  not  now  repeat  them. 

While  there  exists  no  doubt  in  Roman- Dutch  law  as  to  a  vendor's 
liability  to  deliver  the  specific  thing  sold,  where  it  is  in  his  power  to 
do  so,  and  as  to  the  principle  that  contracts  ad  dandum  can  be 
specifically  enforced,  there  remains  the  further  important  question 
in  how  far  a  promisor  can  be  compelled  to  a  praestation  ad  factum. 
As  Decker,  in  his  note  (ib)  to  Bk.  4.  ch.  3.  §  2.  reminds  us,  the 
jurists  were  not  agreed  on  this  point.  This  difierence  of  opinion, 
indeed,  originated  with  the  glossators;  especially  between  two  of 
the  well-known  Quatuor  Doctores,  Martinus  and  Bulgarus.  The 
former  held  the  affirmative  doctrine,  and  the  latter  the  negative,  in 
which  he  was  followed  by  Azo.  Without  going  into  detail,  we  may 
observe  that  Cujacius  and  the  Supreme  Court  of  Brabant  favoured 
the  view  of  Martinus,  while  Donellus  was  among  those  who  sup- 
ported the  contention  of  Bulgarus  and  Azo.  Christinaeus  has  an 
interesting  summary  on  the  subject,  and  also  gives  us  the  references 
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to  the  sources  relied  on  in  support  of  the  conflicting  views  (g) 
(Deoisiones  Vol.  1.  decis.  323).  When  we  come  to  our  Dutch 
writers  we  find  that,  in  regard  to  the  law  of  Holland,  there  is  like- 
wise some  conflict  of  opinion.  Thus  Grotius  (3.  3.  41.)  observes : 
"  But  although,  according  to  the  law  of  nature,  anyone,  who  has 
promised  to  do  something,  is  obliged  to  perform  it,  if  it  be  in  his 
power,  it  will  nevertheless,  according  to  municipal  law,  be  sufficient 
for  him  if  he  satisfies  the  stipulator  or  acceptor  of  the  promise  to 
the  extent  of  the  latter 's  interest  in  the  matter,  or  of  the  penalty, 
if  any  has  been  stipulated,  instead  of  performing  the  actual  thing 
promised."  On  the  other  hand,  Van  Leeuwen  {Com.  4.  2.  13) 
writes :  "  But,  where  a  promise  has  been  made  to  do  something  or 
cause  it  to  be  done,  we  will  not  be  absolved  by  payment  of  the 
damage  caused  by  non-performance,  but  iftay  be  compelled  by 
means  of  civil  imprisonment  to  performance  of  the  promise  made." 
Both  these  statements  are  too  general  and  consequently  incorrect. 
It  is  not  clear  whether  Grotius  (1.  a.)  is  referring  only  to  promises 
which  relate  ad  factum,  or  also  to  those  ad  dandum,.  In  either  case 
his  language  requires  qualification.  He  himself  tells  us  that  a 
donee  can  enforce  specifically  the  promise  made  by  a  donor  to  give 
him  a  particular  thing.  (Grot.  3.  2.  14).  He,  therefore,  is  probably 
in  his  text  (3.  3.  41)  only  treating  of  promises  ad  faciendum  [cf. 
Grot.  3.  31.  9).  But  even  then  his  statement  will  be  too  wide,  for 
it  was,  for  instance,  a  well-established  rule  of  the  Dutch  law  that 
a  promise  of  marriage  can  be  specifically  enforced  (Van  Leeuwen. 
Com.  4.  25.  1).  Every  one  of  his  commentators  has  dissented  from 
the  view  expressed  by  Grotius.  Thus  Groenewegen,  in  his  note 
{n.  94)  to  Grotius  3.  3.  41,  and  in  his  De.  LI.  abr.  ad  Big.  42.  1.  13. 
says  that  it  is  matter  of  common  knowledge  that  the  contrary  of 
Grotius'  opinion  has  long  since  been  adopted,  for  a  person  can 
be  compelled  to  perform  the  act  promised.  Scheltinga^  in 
his  MS.  commentary  ad  Grot.  I.  c.  tells  us  that  if  by  burger  regt 
occurring  in  this  passage  Grotius  means  the  jus  civile,  then  he 
{Scheltinga)  challenges  this  statement;  and,  he  adds,  that  as 
regards  the  law  of  Holland  the  opposite  of  Grotius'  view  has  long 
ago  been  accepted;  so  that  a  promisor  ad  factum  can  be  compelled 
by  gyzeling  to  perform  the  act  promised.  Sohorer  agrees  with 
G-roenewegen,  and  Van  der  Keessel  {Th.  512)  is  to  the  like  effect. 
Pockema  Andreae  {ad.  Grot.  3.  3.  41.)  writes:  "  What  Grotius  says 
here  has,    with  good  reason,    been  controverted  by  other  writers. 

(g)  Cf.  Hilligerus  in  not.  ad  Donellus.  vol.  3.  lih.  13.  cop.  2.  §  iv.  ■pag.  795.  of 
-the  Florentine  edition  of  1841. 
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Where  the  obligation  relates  to  the  praestation  of  a  factum,  compli- 
ance can,  according  to  the  law  of  Holland,  be  enforced  by  civil 
imprisonment  (gyzeUng)."  He  cites  the  Ordinance  relating  to  the 
Manner  of  Procedure  in  the  towns  and  in  the  country  of  1680. 
art.  31.  in  support  of  this  comment  (r). 

Similarly,  the  statement  by  Van  Leeuwen,  to  the  opposite  efiect 
of  that  by  Grotius,  is  also  too  wide ;  and  so  is  what  he  has  written 
in  the  Gens.  For.  4.  13.  12.  ad  fin.  There  are  many  contracts  ad 
faciendum  which  will  not  be  specifically  enforced;  for  instance,  to 
proceed  to  Eome,  paint  a  picture,  build  a  house,  etc..  Here  the 
promisor  can  free  himself  from  liability  by  paying  id  quod  interest, 
and  costs,  if  any  have  been  incurred.  In  other  words,  no  action 
for  specific  performance  but  only  one  for  damages  will  be  available. 
So  there  are,  on  the  other  hand,  obligations  ad  factum  which  will  be 
enforced.  Thus,  in  the  contract  of  agency,  in  the  quasi  contract  of 
negotiorum  gestio,  in  guardianship,  etc.,  the  agent  and  guardian 
will,  if  necessary,  be  compelled  to  render  an  account.  Like  Grotius, 
so  Voet  (19.  1.  14.  and  46.  3.  10.)  is  not  infrequently  cited  in  support 
of  the  view  that,  in  the  case  of  an  obligation  facti,  the  defendant 
cannot  be  compelled  specifically  to  perform  what  he  has  promised. 
But,  so  far  as  the  first  reference  to  Voet's  commentary  is  concerned, 
that  seems  refuted  by  what  he  himself  says  in  19.  1.  3.  and  6.  1.  20, 
where  he  writes  that  a  purchaser  can  claim  delivery  of  the  thing 
sold  to  him;  and  so  likewise  the  purchaser  of  a  res  litigiosa,  if  he 
has  obtained  delivery  of  it,  can  be  compelled  to  give  it  up  to  the 
successful  plaintiff  (s).  And,  as  regards  the  later  passage  in  his 
commentary  (46.  3.  10.),  Voet  is  there  dealing  purely  with  the 
Eoman  law  and  not  also  with  the  Dutch  law,  for  in  42.  1.  35.  he  dis- 
tinctly tells  us  that  by  modem  practice  a  defendant  can  be  com- 
pelled by  means  of  civil  imprisonment  to  do  a  specific  act,  such  as 
to  render  an  account;  while  in  42.  1.  36.  he  observes  that  persons, 
who  are  under  an  obligation  ad  factum,;  can,  by  the  Instruction  of 
the  Supreme  Court  of  Hollkmd  [anno  1579.)  art.  275.  (G.  "P.  Bk. 
vol.  2.),  be  compelled  by  means  of  civil  imprisonment  specifically 

(r)  Coster,  a  Dutch  jurist  of  the  latter  half  of  the  17th  century,  has  likewise  left 
us  a  commentary  in  manuscript  on  the  Introduction  of  Grotius.  He  has,  however, 
in  regard  to  the  passage  under  consideration  (3.  3.  41.)  merely  given  a  reference  to 
some  of  the  authorities,  namely,  to  Groenewegen  n.  94.  ad  Grot.  Van  Leeuwen 
Gens.  For.  4.  13.  12.  ad  fin.  Baohovius  ad  Treutl.  vol,  2.  Disputat.  27.  Vinnius  ad 
Inst.  3.  16.  §  Ult,  n.  2.  d  3.  [et  vid.  ibi  Heineccius  in  not.  n.  2.].  The  reader 
desirous  of  further  information  will  be  able  to  obtain  it  from  the  references  in  the 
various  authors  already  mentioned. 

(s)  The  authorities  mentioned  in  our  note  on  page  137.  ff.  of  Vol.  H.  of  these 
Commentaries  likewise  refute  what  is  said  by  Voet.  19.  1    14. 


BOOK  V.  661 

to  perform  a  given  act,  e.g.,  to  render  certain  particular  services  in 
payment  or  satisfaction  of  an  obligation,  such  as  to  deliver  grain, 
capons,  or  other  special  accustomed  recognition. 

Van  Leeuwen  himself  has  in  Bh.  5.  ch.  26.  §  20.  qualified  his 
earlier  statement  {Com.  Bh.  4.  ch.  2.  §  13),  for  he  rightly  observes 
in  the  later  passage  that  if  the  sentence  comprises  any  act,  the 
doing  of  which  has  been  enjoined  the  losing  party,  as  for  example 
to  furnish  an  account,  or  to  do  something  else  within  his  power,  he 
is  called  upon  by  somnnation  to  comply  with  the  sentence.  This 
denotes  that,  if  the  Court  has  by  its  sentence  in  any  particular 
instance  ordered  a  party  to  perform  a  given  act,  he  will  have  to 
comply  with  the  order.  But  it  also  implies  that  there  are,  as  above 
mentioned,  acts  and  things  which  the  Court  will  not  compel  a 
defendant  specifically  to  perform.  Van  der  Linden  in  his  note  to 
Pothier  On  Obligations,  voli.  1.  §  157.  has  summed  up  the  position 
as  follows.  He  admits  that  in  regard  to  the  civil  law  the  more 
general  opinion  is  that  a  person,  being  able  to  do  so,  can  be  com- 
pelled pi'aeoise  ad  faotum;  but  adds  that  he  considers  the  opinion 
of  Pothier,  who  maintains  the  negative  of  the  doctrine,  to  be  more  in 
accordance  with  the  principles  of  the  civil  law.  In  regard  to  the 
law  of  Holland  he  observes  that  those,  who  favour  the  more  general 
opinion  held  in  regard  to  the  oivU  law,  also  think  that  this  should 
be  adopted  in  the  Dutch  law,  as  for  instance  Van  der  Keessel 
(Th.  512.) ;  while  they,  who  take  the  opposite  view,  prefer  to  follow 
what  Grotius  has  written  on  the  subject  (3.  3.  41).  In  this  note 
Van  der  Linden  refers  to  his  Judio.  Pmci.  bk.  3.  oh.  7.  in  connec- 
tion with  the  subject.  In  section  1.  of  chapter  7.  of  his  Judicial 
Practioe  he  states  the  law  in  the  following  manner.  "  Besides  the 
exception  treated  of  in  the  previous  chapter,  and  which  only  takes 
place  when  a  person  has  been  condemned  to  pay  a  definite  sum  of 
money,  there  is  yet  another  method  of  execution,  to  wit  by  gyzeling 
(civil  imprisonment).  The  same  is  adopted- in  these  two  instances 
(1)  Whenever  anyone  has  been  condemned  by.  sentence  of  the  Court 
to  furnish  an  account,  proof  and  receipt;  or  to  perform  any  other 
act :  (2)  Whenever  the  sentence  has  been  pronounced  against  any 
boards,  guardians,  curators,  treasurers,  agents  or  others,  not 
privately  as  individuals,  but  condemned  in  their  official  capacity." 

It  follows  that,  in  regard  to  specific  performance  in  the  case  of  a 
contract  of  sale,  and  in  promises  ad  dandum  generally,  the  Courts 
will,  as  a  rule,  if  it  be  in  the  power  of  the  promisor  to  do  so,  compel 
him  to  carry  out  his  promise;  and  that  in  many  instances,  where 
good  ground  for  it  exists,  they  will,  likewise,  compel  a  praestation 
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ad  faotum.  We  should  also  bear  in  mind,  as  Decker  points  out  in 
note  (k),  ante.  p.  539-40,  that  a  person  may  be  ordered  by  the  Court 
to  suffer  and  permit,  as  well  as  to  do,  a  precise  act. 

In  regard  to  the  practice  of  gyzeling,  the  means  employed  for 
compelling  a  party  to  comply  with  the  sentence  of  the  Court,  a 
reference  to  it  will  be  found  in  In  re  Retemeyer  v.  ObermuUer 
(2  Moore.  P.  C.  ca.  1838.  at  p.  103).  See  besides  our  author  in 
§  20,  of  the  text,  W.  De  Groot  Isagoge  ad  Prax.  lib.  2.  cap.  8.  §  25. 
seq:  Wassenaar  Pract.  Jud.  cap.  23.  n.  2.  seq.  :  Kersteman  Begts. 
W.  Boek  sub  voce  Gyzeling :  Van  der  Linden  Jud.  Pract.  lib.  8. 
diet.  cap.  7. — Tr. 

Chapter, XXVIII. —Ow  ToHure. 

The  practice '  of  Torture  was  known  and  adopted  among  the 
Eomans.  Under  the  Eepublio  a  full  and  free  confession  of  guilt 
was  considered  of  great  weight  and  acted  on  against  the  accused. 
But  under  Tiberius  and  his  successors  the  rack  was  much  resorted 
to  in  all  criminal  cases,  without  respect  of  person,  in  order  to  extort 
a  confession.  Faith  in  the  value  of  such  a  confession  must  often, 
however,  have  been  shaken,  and  the  credibility  of  the  confession 
became  in  due  course  a  matter  of  judicial  inquiry.  If  the  confession 
was  supported  aEunde,  or  considered  acceptable  in  view  of  the  sur- 
rounding circumstances,  then  only  was  it  regarded  as  proof  of  guilt. 
Hence,  during  the  later  empire,  torture  was  considered  as  an  excep- 
tional means,  not  to  be  employed  where  the  guilt  of  the  accused 
could  be  established  in  some  other  way ;  nor  unless  there  was 
reasonable  ground  or  legal  suspicion  of  guilt  (Jansma  v.  d.  Ploeg. 
Het  Strafrecht  der  Romeinen.   §  157.  seq.). 

Jan  Matthyse,  in  his  Bechtboek  v.  d.  Briel,  written  about  the 
year  1400,  informs  us  that  in  Holland  a  domiciled  citizen  could  not 
legally  be  put  to  the  torture,  and  that,  if  the  Baljuw  had  done  so, 
the  Sehepenen  were  not  bound  to  deliver  sentence  for  him  in  Court. 
It  would  seem,  however,  that  a  person  living' in  the  country  or  out- 
side the  town  (buytenman)  could  be  put  to  the  torture.  The 
legality  and  expediency  of  this  means  of  obtaining  a  confession  from 
an  accused  person  formed  the  subject  of  much  controversy  and 
dispute  among  lawyers  in  the  Netherlands.  There  appears  to  have 
been  a  tendency  in  practice  to  restrict  it  within  proper  limits.  Thus, 
Bort  observes  that  neither  the  Judge  nqr  the  of&cer  is  competent, 
without  a  preceding  judicial  resolution,  to  threaten  an  arrested 
person  with  torture,  for  a  threat  of  the  use  of  the  rack  is  in  itself  a 
kind  of  torture   (Tract,   van   Grim.   Saecken.   tit.   9.   n.   8.).     And 
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Van  Leeuwen  reminds  us  in  the  text  that  no  one  could  be  subjected 
to  torture  on  mere  suspicion  or  slight  indicia  against  him.  There 
had  to  be  such  proof  against  the  aooused  as  would  almost  by  itself 
justify  a  conviction,  except  that  it  was  deemed  to  be  desirable  to 
make  sure  and  ascertain  his  guilt  out  of  his  own  mouth.  But  a 
difficulty  might  arise  where  the  accused  endures  the  torture  without 
miaking  any  confession.  In  such  a  case,  according  to  our  author, 
no  uniform  rule  as  to  how  he  ought  to  be  dealt  with  or  punished 
was  observed.  Kersteman,  in  his  Begts.  W.  Bk.,  under  the  heading 
Pynbank,  has  an  article  on  the  subject  of  torture,  to  which  Kramp 
in  the  Aanhangsel,  gub  voce  Confessie,  has  written  a  reply,  advocat- 
ing the  view  of  Voet  (48.  tit.  18.  de  quaest.)  in  support  of  the 
moderate  use  of  the  rack.  There  is  also  an  interesting  opinion  on 
the  non-application  of  the  rack  to  be  found  in  Schomaker  Consil. 
vol.  4.  cows.  80. 

\^^ile  the  law  of  England  never  recognized  the  use  of  torture  as 
legal,  there  were  many  instances  of  its  employment  under  the 
Plantagenets,  Tudors  and  Stuarts.  The  rack  in  the  Tower  of 
London  is  said  to  have  been  introduced  by  the  Duke  of  Exeter 
in  the  reign  of  Henry  VI.  and  was  familiarly  known  as  the  Duke 
of  Exeter's  daughter.  The  rack  seldom  stood  idle  during  the  latter 
part  of  Elizabeth's  reign.  Under  James  I.  torture  was  used  against 
those  thought  to  be  implicated  in  the  Gunpowder  Plot.  But,  when 
Charles  I.  was  desirous  that  the  assassin  of  the  Duke  of  Bucking- 
ham should  be  put  to  the  rack  in  order  to  discover  his  accomplices, 
the  Judges  unanimously  declared  that  the  law  of  England  did  not 
permit  the  use  of  torture  (Hallam.  Hist,  of  England,  vol.  1.  p.  148. 
and  vol.  2.  p.  8.  et  in  notis.  8th  edn.).  The  practice  of  the  torture 
is  an  introduction  of  the  civil  law,  and  its  origin  is  ascribed  to  a 
concern  and  tenderness  for  human  life.  It  was  deemed  right  and 
necessary  that  no  man  should  lose  his  life  on  possibly  unsatisfactory 
or  false  evidence.  Upon  this  Blackstone  has  pertinently  remarked 
that  the  method  of  torture  was  "  contrived,  in  order  that  innocence 
should  manifest  itself  by  a  stout  denial,  or  guilt  by  a  plain  con- 
fession— thus  rating  a  man's  virtue  by  the  hardiness  of  his  consti- 
tution, and  his  guilt  by  the  sensibility  of  his  nerves  "  [Gomment.  lY . 
326). 

The  use  of  torture  was  abolished  in  Holland  in  the  year  1798 
{Codex  Novus  Batavus.  I.  sub  voce  Confessie  §  4.  and  vol.  II. 
sub  voce  Pynbank.  See  also  Van  der  Linden  bk.  3.  pt.  2.  ch.  3. 
§  1.).  On  the  use  and  practice  of  Torture  generally  in  the  Nether- 
lands, see  Huber  Heed.  Regtsgl.  bk.  6.  ch.  22.     Torture  was  also 
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practised  at  the  Cape  of  Good  Hope.  But  in  1797,  at  the  instance 
of  the  Earl  of  Macartney,  a  communiciation  was  addressed  to  the 
President  and  Members  of  the  Court  of  Justice  to  discontinue  the 
practice  of  resorting  to  torture  in  the  case  of  persons  accused  of 
crime,  and  hkewise  the  punishment  of  "  breaking  upon  the  wheel," 
and  to  inflict  sentences  more  in  keeping  with  the  dictates  of 
hum  anity .  — ^Te  . 

Chapter  XXX.    §   10. — Sevetuig. 

Sevetuig  denotes  a  tribunal  formed  by  the  Schout  in  the  country, 
consisting  of  seven  occupiers  of  lands  or  houses  nearest  to  the  con- 
tending parties,  in  order  to  decide  upon  all  questions  concerning 
lands  and  buildings.  They  were  summoned  by -the  Schout  under 
penalty  of  fine,  and  ultimately  of  forfeiture  of  their  lands  and 
houses.  After  having  been  sworn  to  do  justice,  they  pronounced 
their  finding  by  majority  of  votes,  which  was  promptly  confirmed 
by  the  Schout  and  Schepenen,  Or  by  the  Azing  and  Neighbours 
(Boey.  Woordentolk,  sub  vooe  :  Van  Spaan  Over  het  Begtsgebied  in 
Holl.  en  W.  Friesl.  pt.  2.  oh.  1.  p.  63).— Tr. 

Chapter   XXX.    §    10. — Grotes;    Grooten. 

A  groot  was  one  of  the  oldest  of  Dutch  coins,  and  so  called 
because  it  was  of  the  weight  of  a  gros  or  drachma,  i.e.,  an  ounce  of 
silver.  There  was  also  an  old  Dutch  coin  or  groot  of  the  value  of 
2^  cents.   Kramer.   Kunstwoordentolk. — Te. 
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AALMOESSENIERS,    333. 

AANBOORD,  Vol.  II.,  146  in  notis. 

AASDOM'S  Regt.  17;  427  et  seq.     See  Inhekitance. 

ABANDONMENT, 

of   land,    173;    through    inundation,    178. 

if  the  land  has  been  overflowed  for  ten  years  and  afterwards  again 
becomes  land,  it  will  belong  to  the  count,  ih. 

ABBOT'S  RIGHT,  236. 

ABDUCTION, 

he  who  carries  off  a  daughter  with  violence  is  guilty  of  death.  Vol.  II., 
292 ;  but  if  done  with  her  consent  he  is  not  punishable,  ih. 

this  must  be  understood  of  a  young  woman  who  is  of  age,  ib.  in  notis. 

if  the  daughter  be  a  minor,  her  consent  is  immaterial,  ib. 

they  who  aid  and  assist  abduction  are  liable  to  the  like  punish- 
ment,  293. 

they  who  have  counselled  and  promoted  it  are  also  liable  to  punish- 
ment,  ib. 

the  daughter  carried  off  may  marry  the  abductor,   ib. 

it  is  doubtful  whether  the  crime  is  thereby  extinguished,  ib. 

ABOLITION.     See   Pabdon. 

ABSENCE 

of  one  of  the  spouses  for  several  years,  without  being  heard  of,   will 

entitle  the  other  spouse  to  re-marry,   121. 
such  lapse  of  years  fixed  at  five  years,  121,  note  (h). 
long   and  continued  absence   justifies    presumption   of    death,    ib.    cf. 

Qrot.   1.   10.  5. 

ACCEPTANCE 

of  a  Bill  of  Exchange.     See  Exchange. 

ACCESS, 

right  of  to  public  roads  and  waters,  295-6. 
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ACCESSION, 

a  means  of  acquiring  ownership,  156. 
definition  of,  175. 
per  consequentiam  rei,  180. 

whatever  is  built  or  sown  on  land  belongs  to  the  owner  of  the  land,  ib. 
he  who  knowingly  builds  on  another's  land  may  claim  useful  expenses, 
ib.,  note  (a). 

ACCESSORIES  AND  PRINCIPALS,  Vol.  II.,  313  in  notis. 

ACCOUNTS, 

chamber  of,   12. 

ACCUSED, 

persons  accused  of  crime.     See  Cbime. 

ACQUISITION 

of  property  for  us  by  others,  193. 

ACTIO 

de  inofficioso  testamento,  358  in  notis. 

de  pauperie,  Vol.  II.,  320,  note  (c). 

de  peculio;  de  in  rem  verso,  Vol.  II.,  20  in  notis. 

Exercitoria,  et  Institoria,  Vol.  II.,  25  in  notis. 

in  suppleTnentum  legitimae,  358  in  notis. 

Pauliana,  when  it  lies,  197,  note  (n). 

Quanti  minoris  or  cestimatoria.  Vol.  II.,  141,  note  (c). 

Quod  Jussu,  Vol.   II.,  20  in  notis. 

Bedhibitoria,  Vol.  II.,  141,  note  (c). 

Tributoria,  Vol.  II.,  21  in  notis. 

ACTIONS, 

when  considered  as  moveable  or  immoveable  property,  145  et  in  notis. 
an  action  for  damages  by  the  injured  party  is  not  taken  away  by  a 

prosecution  at  the  public  instance.  Vol.  II.,  405,  note  (a), 
the  party  injured  cannot  proceed  both  criminally  and  civilly.    He  must 

elect,   ib. 
action  or  claim  defined,  426. 
is  either  criminal  or  civil,  ib. 
personal  or  real,  ib. 

real  actions  are  either  provisional,  or  possessory,  and  petitory,  427. 
the  possessory  action  must  be  brought  before  the  Supreme  Court  in  the 

first  instance,   ib. 
it   lies   either   for   the   purpose   of    recovering   lost    possession,    called 

complainct ;  or  to  be  protected  in  possession,   called  maintenue,  ib. 
complainct  may  be  instituted  before  the  Provincial  Court  by  way  of 

innovation,    ih. 
of  the  mode  of  procedure  in  complainct,  428. 
actions  are  also  stricti  juris  and  bonae  fldei,  429. 
in  the  former  the  judge  is  strictly  confined  to  whatever  the  case  or 

document  expressly  contains,  ib. 
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ACTIONS— cowtMiued. 

of  the  discretion  of  the  judge  in  actions  bonae  fidei,  ib. 
the  practitioner  should  always  satisfy  himself  that  the  client  has  a  just 
cause  of   action  or  complaint,   ^30,   and  if  so,   what  is  the  proper 
remedy,    ib.     See   Pleading. 

ADDITION,   Vol.    II.,   584. 

ADIATION 

of  inheritance,   402. 

effect  of  adiation,  403 ;  Vol.  II.  241.   §  5. 
See  Inhebitance. 

ADMIRALTY, 

council  of  formed,  11. 

ADOPTION, 

as  it  existed  among  the  Romans,  not  known  to  the  law  of  Holland,  86. 
adopted  children  may  take  ex  testamento,  but  they  cannot  succeed  ab 
intestato,  86-7. 

ADULTERY, 

a  ground  for  divorce,  117. 

adultery  may  be  condoned,  118. 

a  marriage  once  dissolved  on  the  ground  of  adultery  can  only  have 

effect  again  after  proceedings  had  de  novo,  ib. 
a  spouse  guilty  of  adultery  forfeits  in  favour  of  the  innocent  spouse  all 

benefits  that  would  otherwise  have  accrued  to  him  or  her,  342. 
definition  of  adultery.  Vol.  II.,  300  et  in  notis. 
adultery  may  sometimes  be  compounded,  ib.  in  notis. 
effusio  semenis  is  not  an  essential  of  this  offence,  ib. 
punishment  in  case  of  adultery,  301. 
the  injured  husband  has  an  action  for  damages  against  the  adulterer, 

ib.  et  in  notis. 
punishment  for  adultery  prescribed  by  the  present  Dutch  Code,  ib. 
adultery  is  no  longer  a  crime  in  South  Africa,  ib. 
the  guilty  spouse  forfeits,   in  favour  of  the  injured  one,   everything 

which  by   common  law   or   ante-nuptial  contract   would  have   been 

acquired  by  him  out  of  the  property  of  his  spcuse,  199,  302. 
according  to  Rom.an  law,  a  husband  discovering  his  wife  in  the  act  of 

adultery  might  kill  her  as  well  as  the  adulterer,  302. 
so,  likewise  a  father  the  seducer  of  his  daughter,  ib. 
whether  the  same  is  still  observed  at  the  present  day,  306-7. 
the  better  opinion  is  that  the  husband  would  be  guilty  of  manslaughter, 

303  in  notis ;  and  so  would  the  father  be,  304  in  notis. 
where  a  father,  who,  taking  his  daughter  in  the  act  rushes  upon  the 

adulterer   is  killed,  can  the  adulterer  plead  self-defence  ?  308  in  notis. 

ADVERTISEMENTS,  Vol.  II.,  473,  585-6. 
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ADVOCATE, 

an  advocate  is  not  liable  for  an  erroneous  opinion,  Vol.  II.,  260,  except 
where  he  has  committed  fraud,  ib.     See  Pkaevaeication. 

the  office  of  advocate  is  of  great  dignity,  371. 

who  are  entitled  to  be  advocates,  372. 

they  must  take  an  oath  on  admission  by  the  Court,  ib. 

duties  attached  to  the  office  of  advocate,  372-3. 

he  may  not  indulge  in  slanderous  language  beyond  the  necessity  of  the 
case,   ih. 

an  advocate  may  appear  in  the  inferior  tribunals  in  cases  of  import- 
ance, 374. 

he  must  answer  to  the  Court  for  all  matters  concerning  his  profession 
and  office,  422. 

of  his  lien  on  the  documents  of  a  suit.     See  Retention. 

he  must  sue  for  his  fees  in  the  Court  in  which  he  is  enrolled^  422. 

cannot  give  evidence  in  a  case  in  which  he  has  been  engaged,  481-2. 

AETGA,    17. 

Aesgadoem,  ib. 

AEFINITY, 

explained,  46. 

only  extends  between  the  husband  or  wife,   and  the  relations  of  the 

other,   59 ;  but  not  also  between  the  relations  of  the  husband  and 

the  relations  of  the  wife,  ib. 
two  men  married  to  two  sisters,  or  two  women  married  to  two  brothers 

are  not  uffines  of  each  other,  ib. 

AFFIRMATION,  ' 

a  solemn  affirmation  may  be  made  instead  of  an  oath,  Vol.  II.,  492, 
in  notis. 

AGENT.     See   Mandate  ;   Bbokeb  ;   Obligation. 

AIR, 

the  air  is  common  to  all,  151. 

everyone  has  a  right  to  the  unobstructed  use  of  the  air  above  his 
land,  ih. 

ALIBI,  Vol.  II.,  478. 

ALIENATION, 

who  may  not  make  an  alienation  of  property,  193-4. 

ALIENS, 

an  alien  could  formerly  not  leave  property  by  will,  nor  testify  against 

native  subjects,  69. 
nor  can  he  fill  any  offices,  70  and  note  (6). 
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ALLUVION, 

is  of  two  kinds,  1st,  aanwas,  2nd,  aanwerp,  175,  note  (a). 

the  right  of  alluvion  claimed  by  the  counts,  175. 

whatever   is   added   by   the   sea   or   rivers   to   our   land   becomes    our 

property,  175. 
this  must  be  accepted  with  some  qualification,  ib.  note  (b). 
where  land  has  been  granted  by  the  counts  to  individuals  upon  certain 

fixed  measurements  the  right  of  alluvion  will  remain  in  the  counts, 

178. 
the  alluvion  may  be  promoted  by  means  of  dams,   &c.,   provided  no 

obstruction  is  caused  to  navigation,  or  to  third  parties,  179. 

ALTERATION  of  the  pleadings.    See  Pleading. 
AMBITIO,  Vol.  II.,  259  in  notis. 

AMSTERDAM, 

custom  of,  as  to  wills  made  by  inmates  of  almshouses,  333. 

law  of,  as  to  a  direction  in  an  antenuptial  contract  or  will  "  not  to 

alienate  the  property  away  from  the  testator's  hlood  or  family,"  378 

in  notis,  and  380;  Vol.  II.,  103. 
custom  at  that  place  "that  general  mortgages,  effected  before  the  local 

magistrates,     shall    have    the    same    right    as    special    mortgages. 

Vol.   II.,   84. 
no  distinction  between  general  and  special  mortgages  is  recognised  at 

Amsterdam,  Vol.  II.,  104,  107. 

ANGELOT, 

value  of,  246. 

ANIMAL, 

wild  animals  become  the  property  of  the  captor,  157. 

animals  having  the  animus  revertendi  are  not  ferae  naturae,  ih. 

wild  animals  kept  in  a  park  are  private  property,  158. 

caught  on  another's  land  are  the  property  of  the  captor,  160  in  notis. 

the  owner,  however,  will  have  an  action  for  trespass  on  his  Land,  ib. 

he  may  kill  the  captor's  dog  trespassing  on  his  land,  ib. 

not  the  wounding  of  a  wild  animal  but  its  capture  gives  the  right  of 

ownership  in  it,  163  et  in  notis. 
distinction  drawn  by  Puffendorf  on  this  subject,   ib.  < 

the  owner  of  a  wild  animal,  accustomed  to  do  mischief,  neglecting  to 

secure  it  will  be  liable  for  damage  or  injury  done  by  it.  Vol.  II.,  279, 

even  where  death  has  been  caused  by  the  animal,  ih.     See  further 

under  Tobt. 

ANTENUPTIAL  CONTRACT, 

an  antenuptial  contract  is  not  considered  revoked  by  a  general  revoca- 
tion occurring  in  a  testament,  328. 
it  may,  however,  be  revoked  by  necessary  implication,  ib. 
its  object.  Vol.  II.,  189. 
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minors  should  be  properly  assisted  by  their  parents  or  guardians  in 

the  execution  of  an  antenuptial  contract,  ib.  in  notis. 
the   presence   of   the   parents   or   guardian   at   the   execution   will   be 

sufficient,   189  in  notis. 
an  antenuptial  contract  may  be  entered  into  orally  or  in  writing,  190 

in  notis. 
an  intended  spouse  may  stipulate  for  a  benefit  by  antenuptial  contract, 

190 ;  but  not  for  a  share  in  the  profits  acquired  during  marriage 

without  being  liable  for  the  losses,  ib. 
a  wife  may  stipulate  that  she  have  her  election  of  sharing  in  profit  and 

loss  on  the  dissolution  of  the  marriage,  or  of  reclaiming  her  property 

brought  into  the  marriage,  ih. 
reason  for  this  rule,   ib. 
this  privilege  of  election  is  personal  and  does  not  pass  over  to  the  wife's 

heirs,  ih. 
by  heirs  must  be  understood  collateral  heirs  and  strangers,  and  not  also 

children  or  sui  heredes,  191. 
distinction  taken  by  Vpet  on  this  point,  191  in  notis. 
the  future  spouses  may  not,  before  or  after  execution  of  the  antenuptial 

contract,     benefit    each    othen    by    secret    agreements,     donations, 

reversions,  &c.,  191. 
nor  may  they  promise  anything  to  the  relatives  of  each  other  contrary 

to  the  contents  of  such  antenuptial  contract,  ib. 
although  community  has  been  excluded  the  wife  may,   after  death  of 

her  husband,  be  sued  for  half  of  the  debts  incurred  in  support  of  the 

household,  ib. ;  she  retains,  however,  an  action  against  the  husband's 

heirs  if  any,   ib. 
effect  of  a  stipulation  in  an  antenuptial  contract,  whereby  the  husband 

is  prohibited  from  mortgaging  or  alienating,   &c.,   the  property  of 

the  wife,  except  with  her  consent,  192-3,  and  Vol.  I.,  43. 
in  spite  of  such  stipulation  the  alienation  by  the  husband  will  be  valid 

as  regards  third  parties,  193. 
Groenewegen  is,  however,  of  a  different  opinion,  194. 
the  wife  will,   however,   have  an   action  against  the  husband  or  his 

heirs,  ih. 
if  the  prohibition  against  alienation  has  been  publicly  proclaimed,  or 

any  mala .  fides  has  been  practised,   the  alienation  by  the  husband 

will  not  be  valid  as  regards  third  parties,  ib. 
the  same  rule  should  apply  to  a  mortgage  of  the  wife's  property  by  the 

husband,  except  where  a  special  preference  is  allowed  the  wife,  ih. 
if  the  administration  of  the  wife's  property  has  been  judicially  pro- 
hibited the  husband,  the  wife  has  an  action  of  reclaim  against  third 

parties  and  further  possessors,  194  in  notis. 
according  to  Baldus  no,  agreement  is  valid  whereby  the  husband  is 

deprived  of  the  honour  and  dignity  which  the  wife  owes  him,  192. 
whatever  has  not  been  expressly  stipulated  in  the  antenuptial  contract 

follows  the  community,  195. 
hence,  although  community  of  property  has  been  excluded,  there  will 

nevertheless  be  community  of  fruits,  acquisitions,  profit  and  loss,  ib. 
where  mention  is  made  of  profit  and  loss,  or  the  same  tacitly  becomes 
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common,   inheritances,   acquisitions,   or  similar  profits  and  burdens 

are  not  included,   195. 
whether  suretyships   contracted  by   a   husband   during   marriage   are 

included  under  profit  and  loss,  ib. 
in  Friesland  a  wife  is  not  liable  on  the  suretyships  of  the  husband,  ib. 
in  Holland  the  suretyship  is  regarded  as  a  common  loss,  for  which  the 

wife  or  her  heirs  wiU  be  liable  to  the  extent  of  half,  196. 
this  is,  however,  not  free  from  doubt,  ib. 
an  intended  spouse,  marrying  a  widow  or  widower  with  children,  can 

only  stipulate  by  antenuptial  contract  for  a  child's  portion,  and  no 

more,  ib. 
so,  to  the  children  of  the  first  marriage,  parents,  &c.,  no  more  than  a 

child's  portion  may  be  promised,  ib. 
the  excess,  which  has  been  bequeathed,  or  given  to  the  second  spouse, 

will  go  to  the  sole  benefit  of  the  children  of  the  first  marriage,  197. 
an  antenuptial  contract,  dealing  with  a  matter  of  inheritance,  has  the 

force  of  a  last  will,  198. 
if  a  child's  portion  has  been  left  anyone  by  antenuptial  contract,  and 

some  or  all  the  children  of  the  first  marriage  die  during  the  second 

marriage,  how  is  the  said  child's  portion  to  be  computed  as  between 

the  survivor  of  the  second  marriage  and  the  heirs  of  the  predeceaser 

of  the  second  marriage?  198. 
if  only  some  of  the  said  children  are  dead  the  child's  portion  is  computed 

according    to    the   number   of    children    of    the    first   nxarriage   left 

surviving,   ib. 
if  'all  the  children  are  deceased  the  matter  is  treated  as  a  case  not 

contemplated  by  the  antenuptial  contract,  and  the  law  of  community 

governs,  ib. 
hence  the  estate  will  be  divided  into  two  equal  portions,  ib. 
Decker  dissents  from  this  view,  ib.  in  notis. 
a  disposition  may  be  made  of  all  property,  also  of  a  future  inheritance, 

by  antenuptial  contract,   200. 
provided  the  stipulation  as  to  future  inheritance,  made  in  an  ante- 
nuptial contract,  be  not  irrevocable,  ib. 
a  stipulation  in  an  antenuptial  contract  by  the  bride  or  bridegroom  not 

to  dispose  by  last  will  contrary  to  the  tenor  of  the  said  contract  may 

be  departed  from,  ib.  ' 

antenuptial  contracts  have  not  the  same  force  as  last  wills,  in  such  a 

way  that  they  can  prevent  the  immediate  or  subsequent  successors 

from  alienating  or  disposing  by  will  of  the  property,  ib. 
but  if  they  have,  been  so  framed,  they  will, then  only  take  effect  if  the 

children,  or  those  concerned  therein,  have  not  disposed  otherwise  by 

last  will,  ib. 
an  antenuptial  contract  can  only  be  annulled  by  last  will  and  joint 

revocation  by  the  spouses,  201. 
where  by  antenuptial  contract  it  was  stipulated  that  certain  property  of 

the  wife  should  be  vested  in  trustees  to  her  separate  use,   and  the 

property  so  vested  to  be  not  otherwise  disposed  of  than  by  last  will, 

Held  that  the  appointment  of  trustees  (they  objecting)  could  not  be 
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revoked  by  the  wife  after  marriage,  nor  by  the  husband  and  wife 
jointly,  ih.  in  notis. 

an  antenuptial  contract  having  been  revoked  by  joint  will,  and  one  of 
the  spouses  again  revoking  such  will,  the  antenuptial  contract  will  be 
restored  to  its  former  full  force,  201. 

the  survivor  of  the  spouses  may  also  revoke  the  joint  will,  so  far  as  he 
is  concerned,  and  so  revive  the  antenuptial  contract,  ih. 

if  an  antenuptial  contract  is  revoked  without  more  by  last  will,  and  no 
disposition  contrary  to  the  antenuptial  contract  is  made  by  the  last 
will,  the  property  will  not  by  this  simple  revocation  become  common 
on  the  death  of  one  of  the  testators,  but  will  go  as  provided  in  the 
antenuptial  contract,  202. 

some  deem  it  safest  to  revoke  an  antenuptial  contract  by  notarial 
deed,  ih. 

this,  however,  will  not  be  binding  so  far  as  Holland  is  concerned,  ih. 

relief  will  be  granted  against  such  notarial  revocation  and  the  ante- 
nuptial contract  restored  to  its  former  state,  ih 

if  community  has  been  excluded  by  antenuptial  contract,  such  com- 
munity will  not  take  place,  where  the  antenuptial  contract  has  been 
revoked,  ih. 

hence  if  the  spouses  wish  to  benefit  each  other  they  must  do  so  by  last 
will,  203. 

by  revocation  of  an  antenuptial  contract  all  the  benefits  secured  thereby 
will  cease,  but  no  benefits  can  be  acquired  thereby  except  by  last 
wiU,  202. 

if  no  stipulation  or  contract  Las  been  made  before  marriage,  the  law  of 
community  will  apply,  203. 

jewels  given  by  the  bridegroom  to  the  bride  on  marriage,  or  as  a  morning- 
gift,  are  between  persons  of  rank  considered  to  belong  to  the  wife,  ih. 

where  husband  and  wife  entered  into  a  non-notarial  antenuptial 
contract,  the  Court  ordered  a  proper  notarial  deed  to  be  executed  and 
registered,  such  notarial  deed  to  have  all  the  effects  of  an  antenuptial 
contract,  except  as  to  creditors  between  the  date  of  marriage  and 
registration,  ih.  in  notis.     See  Httsband  and  Wife. 

ANTICIPATION, 

writ  of.  Vol.  II.,  464. 

APPEAL, 

a  party,  who  has  refused  to  take  the  oath  imposed  upon  him,  cannot  be 
heard  in  appeal,  Vol.  II.,  493. 

in  such  case  judgment  is  considered  to  have  been  pronounced  on  his 
own  confession  and  admission,  ih.  ;  except  where  he  maintains  that 
the  oath  was  improperly  imposed,  ih. 

within  what  time  an  appeal  must  be  noted  and  prosecuted,  512. 

this  time  runs  de  momenta  in  momentum,^  ih. 

the  clause  of  inhibition,  i.e.,  staying  execution,  is  generally  added,  513; 
or  request  may  be  made  of  simple  reformation,  i.e.,  revision  of  judg- 
ment without  staying  execution,  ih.  ;  this  may  always  be  made  within 
a  year,  ih. 
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reformation  does  not  stay  execution  for  costs,  ib. 

reduction  is  an  appeal  from  the  decision  of  arbitrators,  514. 

if  the  time  for  appeal  or  reformation  has  lapsed  a  little,  the  party  is 

easily  relieved  against  it  by  request  civil  or  relief,  ih. 
an  appeal  always  lies  gradatim  fronj  lower  to  higher  judge,  ih. ;  unless 

the  intermediate  judge  declined  to  entertain  the  appeal,  ih. 
beyond  the  Supreme  Court  there  is  no  further  appeal,  except  by  way  of 

revision  and  the  pointing  out  of  error  or  mistake,  515 ;  which  may  be 

requested  within  two  years  after  the  pronouncing  of  judgment,  ib. 
how  to  proceed  in  such  case,  ib. 
in  what  matters  revision  does  not  take  place,  ih. 

1st,  in  possessory  cases,  and  interlocutory  appointments,  which  are 

definitely  relievable,  ih. 
2nd,  against  a  voluntary  confession  or  condemnation,  ih. 
no  new  facts  or  documents  may  be  submitted  in  appeal  or  revision,  but 

the  appeal  must  be  decided  ex  iisdem  actis,  ib.,  517,  526. 
an  appeal  will,  however,  lie  in  a  case  of  voluntary  condemnation,  where 

the  party  can  show  that  he  was  forced  and  misled  through  fear  and 

deceit  to  make  such  voluntary  submission,  515-16. 
3rd,  revision  does  not  stay  execution,  except  where  the  execution 

cannot  be  restored,  as  in  the  case  of  marriage,  &c.,  ib. 
4th,   in  revision  no  relief  or  request  civil  is  allowed  against  the 
expiration  of  the  time  for  requesting  and  prosecuting  the  said 
revision,  ib. ;  nor  is  revision  allowed  in  Holland  pro  Deo  in  civil 
cases,  ih. 
in  appeal  and  reformation  it  is  the  practice  to  summon  the  judge  who 

gave  judgment  besides  the  parties,  so  that  he  may  defend  his  conduct 

if  he  wishes,  ib.  ;  this  is  called  intimation,  517. 
in  appeal  no  new  facts  or  allegations  can  be  advanced,  except  where  this 

has  been  allowed  under  benefit  of  request  civil,  ib. 
the  whole  proceeding  is  submitted  under  sealed  cover,  or  evangelised,  to 

the  Court  of  Appeal,  ib. 
an  appeal  lies  from  all  sentences  and  decrees  of  inferior  judges,  ih.  ; 

except  in  provisional  and  interlocutory  sentences,  ib. 
an  appeal  may,  however,  be  had  from  a  decision  as  to  the  competency 

or  incompetency  of  the  judge,  518. 
from  decrees  in  possessory  cases  there  is  no  appeal,  ih. 
in  criminal  cases,  decided  upon  the  confession  of  the  accused,  no  appeal 

is  allowed,  where  the  proceedings  have  been  held  in  summary  and 

extraordinary  process,   ih. 
in  practice  the  officer  and  prosecutor  may  always  appeal  to  a  higher 

judge,  ib. 
whether,   where  the  officer  appeals,  the  accused  may  appeal  further, 

notwithstanding  his  confession  in  the  first  instance,  ih. 
in  ordinary  criminal  cases  an  appeal  is  allowed,  519. 
in  France  an  appeal  always  lies  in  criminal  oases,  523  ;  not  so,  however, 

in  Flanders  or  Germany,  ih. 
in  law  a  person  is  not  admitted  in  appeal  upon  his  own  confession,  520. 
the  officer  will  not  be  allowed  to  appeal  from  sentences  inflicting  capital 

or  corporal  punishment,  521. 

R.D.L. — II.  43 
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all  sentences  of  appointment  given  by  the  Provincial  Court  are  executed 

wihout  security,  notwithstanding  appeal,  ih. 
no  appeal  or  reformation  is  allowed  in  all  matters  which  are  disposed  of 

by  way  of  correction  by  the  civil  govetnment  over  its  citizens,  ih. 
likewise  in  case  of  marriage,  concerning  the  consent  of  parents,  ib. 
against   sentences    pronounced   in   cases   of    farming   of   the   revenue, 

reformation  may  alone  be  made,  but  no  appeal  or  inhibition,  nor  is 

staying  of  execution  allowed,  522. 
likewise  with  reference  to  the  excise  and  revenue  of  towns,  ib. 
whether  there  can  be  an  appeal  a  decreto  torturm  ?  521  in  notis ;  or 

from  a  provisional  incarceration  ?  ib. 
in  cases  decided  by  default  and  contumacy  there  is  no  appeal,  522. 
nor  in  voluntary  condemnations,  ib. 
so  that  if  any  one  is  allowed  in  appeal,  notwithstanding  with  consent 

of  parties,  the  decision  following  thereon  will  be  void,  ib. 
Groenewegen,  however,  thinks  relief  may  be  granted  in  such  case,  ib. 
a  certain  limit  or  sum  has  been  fixed  in  different  places  below  which  an 

appeal  will  not  be  granted,  ib.  et  seq. 
how  claim  is  made  in  oase  of  appeal,  524. 
of  the  reply  of  respondent,  ib. 
how  in  relief  d'appel,  ih. 
of  the  pleadings  in  reformation,  525. 
how  appeal,  reformation,  and  reduction  differ  from  each  other,  525, 

and  note  (e). 
of  grievances  a  minimia,  526. 
of  the  pleadings  in  revision,  ib. 

APPEARANCE  IN  LAW, 

a  person  summoned  before  a  judge  under  whom  he   does  not  belong 

must  appear  and  take  exception  of  r envoy,  Vol.  II.,  435. 
if  the  plaintiff  does  not  appear  on  the  day  of  hearing,  the  defendant  may 
request  comparuit,  439.     See  Default. 

APPOINTMENT, 

all  sentences  of  appointment  are  executed  without  security,  notwith- 
standing and  without  prejudice  of  the  appeal,  Vol.  II.,  521. 

ARBITRATOR. 

arbiters  and  elected  judges  must  award  according  to  the  power  con- 
ferred upon  them  by  the  submission.  Vol.  II.,  407. 

they  may  not  depart  from  or  exceed  the  same,  ib 

of  arbitrators  or  goodmen,  ib. 

the  deed  of  submission  must  decide  whether  anyone  has  been  appointed 
arbiter  or  arbitrator,  ib. 

the  distinction  between  an  arbiter  and  arbitrator  was  formerly  manifold, 
408. 

thus,  an  appeal  did  not  lie  from  the  decision  of  an  arbiter,  but  only 
from  that  of  an  arbitrator  or  goodman,  ib. 

at  the  present  day  an  appeal  is  allowed  in  both  cases,  ib.,  and  see 
Reduction. 
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ARBlTRATOB^continued. 

no  awards  may  be  put  in  execution  unless  a  judgment  has  first  been 

pronounced  thereon,  409 ;  the  submission  generally  contains  a  clause 

to  that  efiect,  410. 
from  the  order  of  Court,  confirming  the  award,  there  is  no  appeal,  ib.  ; 

reason  for  this,  ib. 
a  party  may  object  in  time  to  the  award,  ih. 

the  award  of  arbitrators  comes  at  once  before  the  Court  of  Holland,  ih. 
a  party  having  approved  or  acquiesced  in  an  award  is  deprived  of  his 

right  of  appeal,  454. 

ARKEL,   COUNTY   OF,   follows  the  Schependom's  law  in  succession  ab 
inteatato,  with  two  exceptions,  435. 

ARREST, 

process  of  may  be  taken  out  by  a  married  woman,  but  the  husband's 

ratification  will  be  necessary,  44,  note  (c). 
arrest  founds  jurisdiction.  Vol.  II.,  391. 
it  will  be  granted  where  the  debtor  begins  to  squander  his  property,  or 

conceal  it,  ib.  ;  or  is  suspected  of  flight,  ib. 
arrest  gives  a  preference  in  Friesland,  but  not  in  Holland,  ib. 
except  where  it  has  already  proceeded  to  execution,  ib. 
arrest  may  take  place  with  the  view  of  expediting  the  pleadings,  ib. 
as  where  I  find  my  debtor  in  the  place  where  I  live,  ib. 
arrest  may  be  made  by  every  one  who  may  appear  in  law,  whether  for 

himself  or  another,  392. 
a  power  ad  lites  also  includes  an  authority  to  effect  an  arrest,  ib. 
everyone  against  whom  we  have  any  legal  claim  may  be  arrested,  ib. ; 

and  not  merely  for  a  debt  payable  in  cash,  but  also  for  a  debt  payable 

on  a  certain   day  or  condition,   ib.  ;   and  even  before  the   day  has 

arrived,  when  the  debtor  begins  to  squander  or  conceal  his  property, 

or  is  otherwise  suspected,  ib. 
arrest  may  be  made  not  only  for  our  debt,  but  also  for  the  debt  of 

another,  as  in  the  case  of  sureties,  ih. 
an  heir  may  be  arrested  for  the  debts  of  the  deceased,  where  he  has 

adiated  the  inheritance,  ib. 
even  the  debtor's  debtor  may  be  arrested  either  in  person  or  property, 

393. 
likewise  the  property  which  my  debtor  has  entrusted  to  another,   in 

order  to  satisfy  myself  out  of  it,  ib. 
in   order  to   found  jurisdiction  against  my   adversary   I   may  arrest 

property  in  my  own  hands  to  which  he  has  any  claim,  ib. 
agents  and  mandatories  may  be  arrested  for  debts  of  their  principal, 

where  they  have  bound  themselves  for  him,  ib.  ;  but  not  where  they 

have  acted  on  behalf  or  in  the  name  of  their  principal,  ih. 
guardians  of  orphans  cannot  be  arrested  in  person  or  property  for  debts 

of  their  wards,  ih. 
-wards  can  only  suffer  an  arrest  as  regards  their  property,  for  which  the 

guardians  wUl  be  held  responsible,  393-4. 
persons  who  may  not  be  arrested  in  person  or  property,  394. 
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ARREST— continued. 

persons,  who  possess  the  privilege  of  being  sued  before  a  higher  tribunal, 

are  exempt  from  arrest  to  found  jurisdiction  elsewhere,  ib.  > 

citizens  of  the  same  town  cannot  arrest  each  other  beyond  such  town,  ih. 
citizens  of  the  large  towns  cannot  be  arrested  in  person  and  property  in 

the  country,  ib. ;  unless  it  has  been  specially  mortgaged,  ib. 
all  kinds  of  property  may  be  arrested,  corporeal,  incorporeal,  moveable, 

immoveable,  claims,  debts,  &c.,  395. 
the  books  of  students  and  scholars  cannot  be  arrested,  ib. 
nor  the  pay  and  weapons  of  soldiers,  ib. 
nor  agricultural  implements  used  in  cultivating  land,  ib.  ;  except  where 

there  is  no  other  property,  ib. 
whatever  is  required  for  necessary  maintenance  is  free  from  arrest,  ib. 
the    salary    of    professors,    advocates,    preachers,    &c.,    is    free    from 

arrest,   ib.  ;  except  so  far  as  any  surplus  over  and  above  what  is 

required  for  necessary  maintenance  is  concerned,  ib. 
a  corpse  cannot  be  attached,  ib.  ;  except  where  the  same  was  liable  to 

ignominious  punishment,  even  after  death,  397. 
a  person's  property  cannot  be  attached  or  held  liable  for  the  debt  of 

another,  ib.  ;  except  in  so  far  as  the  creditor's  debtor  has  any  claim 

thereon  against  the  owner,  ib. 
nor  does  the  party  arresting  require  any  cession  for  the  purpose,  ib. 

ndte  (g). 
in  order  to  found  jurisdiction,  even  the  action  of  our  debtor  which  he 

has   against   us  may   be  arrested   by   our   attorney   in   our   behalf, 

note  (g). 
the  property  of  a  second  hirer  found  on  the  premises  or  land  may  be 

arrested  to  satisfy  the  original  hire  to  the  extent  of  the  sub-hire,  ib. 
formerly  no  arrest  could  be  made  in  churches,  churchyards,  and  other 

sacred  places,  ib.  ;  among  us  this  is  no  longer  observed,  ib. 
an  arrest  to  found  jurisdiction  cannot  take  place  at  the  free  annual 

markets,  398. 
an  arrest  to  found  jurisdiction  may  be  made  on  feast-days  and  festivals 

and  after  sundown,  ib. 
arrests  effected  out  of  necessity,  or  suspicion  of  flight,  or  inability  to 

pay,  may  be  made  at  all  times  and  places,  ib. 
whether  an  arrest  to  found  jurisdiction  may  be  ma;de  on  Sundays?  ib. 
in  criminal  cases  an  arrest  may  be  made  everywhere  and  at  all  times,  ib, 
arrest  is  only  granted  after  previous  inquiry  and  upon  good  grounds  by 

the  judge,  399. 
the  person  arrested  will  be  released  upon  giving  security,  ib. 
they  who,  without  giving  security,  disregard  the  arrest  are  liable  to  a 

fine  and  punishment,  ib. 
if  the  party  who  made  the  arrest  does  not  proceed  therewith  on  the  first 

law-day,  the  matter  will  be  dismissed  and  at  an  end,  ib. 
no  arrests  are  granted  on  obligations  and  annuities  running  against  the 

State,  400. 
arrest  removed  under  security,  and  not  prosecuted  within  a  year  and 

six  weeks,  is  interrupted  and  the  sureties  will  be  discharged,   ib.  ; 

although  the  matter  may  be  resumed  against  the  principal  debtor  by 

means  of  relief,  ib. 
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ARSON.     See  Incendiaeies. 

ASSIGNATION,  or  ASSIGNING, 

is  not  binding  unless  accepted  by  the  debtor  pointed  out,  Vol.  II.,  223. 
when  an  assignation  amounts  to  the  release  of  an  obligation,  and  when 
not,  331. 

ASSURANCE,  Vol.  II.,  70-76. 

ATHEISTS  are  punishable  criminally.  Vol.  II.  255. 

ATTACHMENT.     See  Aebest. 

ATTEMPT  to  commit  crime.     See  Crime. 

ATTENTATA.     Attentaten  poenaal.  Vol.  II.,  464,  et  in  notis,  502. 

ATTERMINATION.     ^Sfee  Respite. 

ATTORNEY, 

office  of.  Vol.  II.,  373-4. 

no  one  may  appear  in  the  superior  courts  without  the  assistance  of  an 
attorney  and  advocate,  379. 

in  small  cases  the  attorney  alone  may  defend  the  case,  ib. 

likewise  in  the  inferior  tribunals,  ih. 

except  where  the  matter  is  of  great  importance,  in  which  case  an 
advocate  may  be  engaged,  ib. 

an  attorney  may  appear  in  all  civil  matters  for  his  client,  provided  he 
exhibit  a  proper  power,  ib.,  and  375. 

according  to  practice  no  one  is  allowed  to  plead  his  own  cause,  374. 

in  criminal  cases  the  defendant  must  appear  personally,  ib.  ;  except 
after  cognizance  of  the  case,  and  permission  under  promise  of  at  all 
times  again  appearing  before  the  court,  ib. 

by  Roman  law  an  attorney  was  a  principal  in  the  case,  ib. 

at  the  present  day,  however,  execution  is  carried  out  not  against  the 
attorney,  but  his  principal,  375. 

the  power  and  authority  of  an  attorney  may  at  all  times  be  revoked, 
ib.  in  notis ;  provided  another  attorney  be  appointed,  ib. 

the  opposite  party  may  at  all  stages  of  the  suit  insist  that  the  attorney 
produce  his  power,  ib. 

but  where  the  attorney  entrusted  with  the  case  has  not  yet  received  his 
power,  or  there  is  some  defect  in  it,  he  will  be  allowed  time  for  pro- 
duction of  the  power,  upon  promise  of  confirmation  by  his  prin- 
cipal, ib.  ;  on  failure  thereof,  execution  of  the  judgment  will  issue 
against  his  person,  and  he  will  be  liable  for  loss  and  interest,  376 ; 
he  will  also  b«  liable  to  discretionary  punishment,  ib. 

the  authority  of  the  attorney  must  be  gathered  from  the  meaning  of  the 
power,  ib. 
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ATTORNEY— coJi-iijMied. 

when  his  authority  ceases,  ii. 

the  attorney  may  not,  without  special  .authority,  proceed  with  the 
further  execution  of  the  judgment,  ih. 

nor  may  any  payment  without  special  authority  be  mad©  to  him,  ib. 

his  authority  also  ceases  with  his  own  death  or  that  of  the  principal,  H. 

where  the  attorney  dies,  the  principal  is,  pending  the  case,  obliged  to 
appoint  another  in  his  place,  ib. 

so,  upon  the  death  of  one  of  the  parties  to  the  suit,  his  heirs  are  sum- 
moned to  accept  the  case  as  it  stands,  and  proceed  therein  according 
to  the  last  step  or  pleading,  ib.  ;  or  they  may  renounce  the  same  and 
consent  to  the  claim  of  the  opposite  party,  377. 

lien  of  an  attorney  on  documents  of  the  suit.     See  Retention. 

attorneys  and  officers  of  the  court  must  answer  to  the  court  for  all 
matters  concerning  their  profession  and  office,  422. 

they  must  sue  their  principal  in  such  court  for  costs  and  expenses,  ib. 

an  attorney  cannot  give  evidence  in  a  case  in  which  he  has  been 
engaged,  481-2. 

ATTORNEY-GENERAL  prefers  accusations  in  the  name  of  the  Govern- 
ment, Vol.  II.,  352.     See  under  Fiscal. 

AUCTION.     See  Sale. 

AUTHENT.  SI  QUA  MULIER, 

renders  void  an  obligation  of  a  woman  binding  herself  for  the  debt  of 

her  husband,  unless  the  money  has  been  specially  received  for  the 

benefit  of  the  wife.  Vol.  II.,  617. 
this  privilege  accorded  to  a  wife  may  be  renounced,  37. 
the  renunciation  must  be  by  public  or  notarial   document,    ib.,    and 

Append.,  617-20. 
Groenewegen,  however,  holds  that  a  private  instrument  is  sufficient,  37, 

and  Append.,  618. 
this  is  also  the  opinion  of  Voet,  Append.,  618. 
it  must  further  appear  that  the  wife  was  fully  aware  of  her  privilege 

when  renouncing  it,  37,  and  Append.,  619. 
the  ben.  auth.  ai  qua  Trmlier  must  be  specially  renounced,  37. 
how  the  auth.  si  qua  mulier  differs  from  the  Sc.  Veil.,  37  et  in  notis; 

Append.,  617. 
the  auth.  si  qua  mulier  and  Sc.  Veil,  further  considered,  620. 
the  former  is  of  earlier  date  than  the  latter,  37,  note,  and  617. 

AUTHENTIC  INTERPRETATION.     See  Interpretation. 

AUTHORISATION  DE  FACTO,  Vol.  II.  540  in  notis. 

AVERAGE,  Vol.  II.,  237-241. 

AZING  EN  GEBUYREN,  17-18,  474. 
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BAIL.     See  Suretyship. 

BAILIFF  (BALJUW), 
offitse  of,  15,  17,  473. 
meaning  of  the  word,  ib. 

jurisdiction  of  the  baljuw  in  criminal  cases.  Vol.  II.,  352. 
the  baljuw,  sitting  in  or  going  to  court,  carries  a  long  rod,  362. 

BANK  OF  LOAN,  Vol.  II.,  65. 

BANKRUPT, 

may  not  alienate  property,  194. 
meaning  of  the  term,  Vol.  II.,  333. 

BANK  VAST,  Vol.  II.,  364;  455. 

BANNERETSHIP, 

its  privileges,  64.     See  Baeons. 

BANNS 

of  marriage  will  not  be  granted  to  young  men  undei^  25  and  young 
women  under  20,  without  proof  of  the  consent  of  parents  or  the 
survivor  of  them,  103. 

BANTLINGS, 

who  are  town  or  court  bantlings.  Vol.  II.,  14. 

they  may  not  bind  themselves  by  contract,  ih.  ;  except  for  necessaries, 
ih.  in  notis ;  they  may  enter  into  a  contract  of  marriage,  15  in  notis. 

BANWERK,  295    et  in  notis. 

BARONS  and  BANNERETS  defined,  63. 

BARONY,  jurisdiction  of,  64-5. 

BARRING, 

if  a  plaintiff  or. defendant,  after  completion  of  the  pleadings,  fail  to  go 

on,  application  to  bar  him  is  made.  Vol.  II.,  439. 
such'barring  is  granted  salvo  purge,  ih.     See  Default. 

BASTARDS, 

who  are  bastards,  47. 

they  are  considered  as  filii  nullius  and  cannot  inherit  ab  intestato  from 

their  father,  ih. 
they  may  so  inherit  from  their  mother  and  her  relations,  48. 
bastards   and   persons   born  in   concubinage   are   not   prohibited   from 

making  a  last  wiU,  332. 
bastards  may  inherit  from  their  mother,  who  makes  no  bastard,  48,  425. 

See  Childeen. 

BAVARIAN  GUILDER,  value  of,  246. 
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BEDE,  a  village  tax,  17. 
BEEMSTER,  Vol.  II.,  283  in  notis. 
BEENBREEK,  Vol.  II.,  282. 

BEGA, 

children  of  Saint  Bega,  425  in  notis. 

BELOFTE  maakt  schuld,  Vol.  II.,  4. 
how  it  differs  from  toezeggingj  5,  597. 

BENEPICIUM  excussionis  enjoyed  by  an  honorary  guardian,  and  one  who 
has  not  had  the  administration  of  the  ward's  property,  139.  See 
StTEBTYSHiP.  Beneficium  diiiisionis,  see  Suretyship.  Beneficium 
ordinis  seu  excussiohis,  see  Stjrettship.  Beneficium  Juris,  statuti, 
vel  consuetudinis,  Vol.  II.,  37  in  notis.  Beneficiuin  Sc.  Velleiani,  see 
Senatus  Consultum  Velleianum.  Beneficium  Auth.  si  qua  mulier^  see 
Authent.  si  qua  mulier. 

» 

BEQUEST  of  property,  with  /power  to  alienate  or  encumber  the  same,  is 
a  bequest  of  the  ownership  and  not  merely  of  the  usufruct  therein, 
215,  note  (g). 

BETS.     See  Wagering. 

BILLS  OF  EXCHANGE, 

the  holder  is  presumed  to  have  a  lawful  title.  Vol.  II.,  16,  note  (g"). 
where  the  bill  contains  the  words  pay  N.  or  the  lawful  holder,  the  holder 
must  prove  his  title,  ib.    See  Exchange. 

BIRDS, 

subject  to  certain  restrictions,  birds  may  be  freely  caught,  160-1. 

BLAGKSTONE, 

his  use  of- the  terms  rights  of  persons  and  rights  of  things  disapproved 
144  in  notis, 

BLANK, 

value  of  a  blank,  246. 
of  a  blank-penning,  ib. 

BLASPHEMY, 

definition  of,  Vol.  II.,  254,  255. 

serious  nature  of  this  crime,  ib.  in  notis. 

punishment  of  this  offence,  256. 

of  swearing  and  cursing,  and  their  punishment,  ib. 

BLOEDRISTEN,  Vol.  II.,  280. 

BLOKLAND,  295. 
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BLOODGUARDIANS,  125. 

BODDRAGER,  value  of,  247. 

BOEDEL,  311 ;  Boedelsplissing  is  a  legal  hypothec,  Vol.  II.,  112. 

BOEZEM-REGT,  165,  note  (m)  ;  173. 

BONA  FIDES, 

a  bond  fide  possessor  acquires  the  fruits  of  property  of  which  he  is  in 

possession,  183. 
is  entitled  to  compensation  for  all  expenses  and  improvements,  184  et 

in  notis. 
is  entitled  to  compensation  to  the  extent  to  which  he  has  enhanced  the 

value  of  the  land.  Vol.  II.,  109  in  notis. 
this  right  to  compensation  is  preferred  to  the  claim  of  a  mortgagee  of 

the  land,  ib. 
a  subsequent  lessee,  who  has  stipulated  for  improvements,  is  not  in  the 

same  position  as  a  bond  fide  possessor  quoad  a  prior  mortgagee,  ib. 

BOND, 

bonds  for  the  payment  of  rent  by  instalments  are  moveable  property,  147. 
bonds  must  contain  the  causa  debiti,  Vol.  II.,  123. 
effect  of  the  renunciation  of   the  exception  non  numeratae  pecuniae 
occurring  in  a  bond,  128.     See  further  under  Moetoage. 

BOTTOMRY, 

definition  of,  Vol.  II.,  67,  et  in  notis. 

a  ship  taken  and  confiscated,  but  afterwards  redeemed,  is  not  considered 

to   have   reached   her    destination   in   safety,    and   the   bottomry   is 

destroyed,  68. 
the  same  rule  holds,  where  after  capture  the  ship  is  abandoned  by  the 

captors  and  restored  to  the  master,  ib. 
bottomry  may  also  be  on  goods  and  merchandise,  ib.  in  notis. 
the  skipper  may  by  way  of  bottomry  raise  as  much  as  one  fourth  the 

value  of  the  bottom,  except  in  case  of  gre.at  necessity,  ib.  in  notis. 
who  may  effect  bottomry,  69. 

when  the  master  may  and  may  not  effect  bottomry,  ib. 
a  later  bottomry  bond  is  preferred  to  an  earlier  one,  ib.  and  92  in  notis  ; 

except  where  the  debtor,  lying  at  the  same  place,   executes  several 

bottomry  bonds  without  fresh  necessity,  69. 
whether  a  bottomry  bond  is  preferred  to  a  bylbond,  ib.  et  in  notis  ;  92 

in  notis. 

BRIBERY, 

prohibition  against  bribery,  Vol.  II.,  118.     See  Obligation. 
punishment  of  those  who  give  bribes  to  secure  ofiices,  258. 
punishment  of  a  judge  guilty  of  bribery,  ib.,  and  Vol.  I.,  640. 
regulation  hereon   for  the  Judges  of   the  Court   and   Supreme   Court 

of  Holland,  ib. 
punishment  of  persons,  who  by  bribes  corrupt  a  judge,  or  a  member  of 

his  household,  259. 
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BROKERS, 

definition  of,  Vol.  II.,  217,  note  (6). 

derivation  of  the  word  makelaaTj  ib. 

a  broker  is  not  as  a  rule  liable  in  a  transaction  in  which  he  has 

acted,  ih. 
exceptions  to  this  rule,  ib. 

brokers  in  case  of  marriage,  223  in  notis,  and  633. 
regulations  with  respect  to  brokerage  in  the  town  of  Amsterdam,  223 

in  notis. 
of  the  credence  given  to  brokers'  notes.     See  Evidence. 

BROTHERS, 

are  obliged  to  maintain  their  brothers  and  sisters  who  have  been  reduced 

to  poverty,  91,  and  even  a  brother-in-law,  ib. 
even  in  the  case  of  a  natural  brother  or  sister,  ib. 
but  not  if  such  minor  brother  or  sister  have  any  property,  96. 
brothers  and  sisters  may  set  aside  the  institution  of  an  inheritance, 

where  they  have  been  passed  by  in  favour  of  infamous  persons,  348. 

BUILDINGS, 

put  up  on  another's  land  accede  to  the  soil,  180 

he    who    knowingly   builds    on    another's   land    is    entitled   to    useful 
expenses,  ib.  note  (a). 

BURG-GRAVES,  63. 

their  jurisdiction,  64. 

BURGHERS, 

who  are  burghers,  71. 

BURGOMASTERS  OF  TOWNS,  15. 

BURGUNDY, 

a  gold  shield  of  burgundy,  246. 

BURIAL, 

all  burial  expenses  are  borne  by  the  heirs  on  the  side  of  the  deceased. 
Vol.  II.,  93. 

BUURWEGEN,  296. 

BYLBRIEF,  189. 

it  gives  a  right  of  special  hypothec  until  the  purchase-money  is  repaid, 

ib.  note  (e). 
definition  of  a  bylbrief,  418  in  notis;  Vol.  II.,  106. 


CALANGE, 

Vol.  II.,  250. 

CANON  LAW, 

its  introduction,  4.     See  Law. 
execution  of  wills  under,  321. 
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CARGA, 

Vol.  II.,  241. 

CARNAL  KNOWLEDGE, 

having  carnal  knowledge  of  a  woman  with  her  consent  is  not  punishable, 

Vol.  II.,  291. 
except  where  a  very  young  girl  has  been  innocently  misled,  ih. 
or  a  guardian  has  seduced  his  ward,  ib. 
or  a  schoolmaster  deflowered  his  pupil,  292. 
or  an  employer  his  shop-girl,  ib. 
distinction  drawn  by  Carpzovius,  where  connection  takes  place  with  a 

girl  under  seven,  an(J  above  seven  but  under  twelve  years,  291in  notis. 
rule  of  the  Dutch  penal  code  on  this  point,  ib. 
and  of  the  English  law,  ib. 

obligation  of  him  who  deflowers  or  seduces  a  young  girl,  298. 
a  woman  is  not  believed  where  the  man  denies  on  oath  having  had 

connection  with  her,  299. 
even  if  she  says  it  in  the  pains  of  labour,  ib. 
if  the  man  confesses  to  the  connection  the  woman  will  be  believed  in 

pointing  out  the  father,  ib.  ;  provided  there  be  nothing  to  discredit 

the  oath  of  the  woman,  ib.  in  notis. 
likewise  will  the  woman  be  believed  as  to  the  father  where  the  man 

confesses  to  the  connection  a  month  or  a  year  before  delivery,  ib. 
the  rule  that  the  oath  of  the  man  is  preferred  is  of  special  force  where 

the  woman  says  she  is  pregnant  by  a  married  man,  300, 
if  a  man  boasts  of  having  lain  with  a  girl,  with  the  view  of  injuring 

her,  he  is  liable  in  damages  and  punishable  at  discretion,  ib.     See 

Adultery  ;     Concubinage  ;     Homicide  ;     Incest  ;     Prostitution  ; 

Rape  ;  Sodomy. 

GAROLUS  GUILDER, 
value  of,  246. 

CATTLE, 

what  this  term  includes.  Vol.  I.,  394. 

CAUSA, 

is-  not  the  same  as  consideration.  Vol.   II.,   5  in  notis.  606  seq.     See 
under  Obligation. 

CAUTION  JURATOIR, 

Vol.  II.,  336,  453.     See  Pleading. 

CELIBACY, 

whether  a  condition  in  favour  of  celibacy  is  binding,  369,  et  in  notis. 

CENSUS, 

census  is  immoveable  property,  146,  234-35,  239. 
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CESSION, 

cession  of  action  by  a  creditor  to  a  surety.     See  SuREiysHip. 
cession  of   estate,   Vol.   II.,   336,   renders  debtor   free   from   imprison- 
ment, i6. 
how  this  benefit  is  obtained,  337. 
in  what  oases  the  benefit  is  not  allowed,  ih. 
having  been  granted  the  debts  are  not  entirely  extinguished  thereby, 

338  and  note  (a), 
cessio  bonorum  has  been  abolished  in  South  Africa,  ib.  in  notis. 

CHILD, 

a  child  born  on  the  182nd  day  after  marriage  is  legitimate,  47. 

born   within   the   eleventh   month    after    the    father's   death   may   be 

legitimate,  ib. 
children  unlawfully  begotten  and  procreated  in  incest  cannot  inherit 

either  ab   intestato  or  ex  testamento   from   their   parents   or   their 

relatives,  except  where  something  has  been  bequeathed  for  mainten- 
ance, 48,  426  in  notis. 
exception  to  this  in  Friesland,  ib.  note  (6).     See  Inheritance. 
natural  children  may  inherit  from  their  mother,  48,  425. 
born    out   of    lawful    wedlock    become   legitimate    by    the    subsequent 

marriage  of  their  parents,  even  although  one  of  them  'after  the  birth 

of  the  child  had  been  married  to  a  third  person,  49. 
procreated  in  adultery  or  incest  cannot,  be  legitimated,  51. 
born  in  lawful  wedlock  follow  the  condition  of  the  father,  61. 
born  out  of  the  domicil  of  their  parents  are  deemed  citizens  of  the  place 

where  the  parents  are  domiciled,  71. 
born  of    a   mother,    who  is   a    native   citizen,    are   themselves  native 

citizens,  71. 
children  may  not  marry  without  consent  of  their  parents,    85,    and 

see  Parents. 
children,  not  properly  supported  by  parents,  or  others,  may  be  placed 

elsewhere  upon  advice  of  the  orphan  masters,  94. 
children  are  in  case  of  divorce  to  be  supported  bv  both  parents  equally, 

122. 
the  custody  of  children  upon  a  decree  of  divorce  is  left  to  the  discre- 
tion of  the  judge,  123. 
children  acquire  property  for  their  parents,  193,  452. 
whether  in  such  case  the  children  are  entitled  to  any  share  thereof, 

where  they  have  enriched  the  estate  thereby,  193. 
children  procreated  in  adultery  or  incest  cannot  inherit  anything  from 

their  parents  or  grandparents,  337  ;  except  what  has  been  bequeathed 

for  necessary  maintenance.   338. 
upon  whom  the  property  in  such  case  will  devolve,  ib. 
children  born  in  concubinage  may  inherit  from  their  parents,  ib.  ;  but 

only  to  the  extent  of  a  twelfth  share,  if  there  be  legitimate  issue,  ib. 

et  in  notis. 
children  born  after  the  death  of  their  father  or  mother  have  the  right  of 

having  their  parents'  will,  in  which  they  have  been  improperly  passed 

over  or  disinherited,  set  aside,  346. 
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they  may  not,  without  good  reason,  entirely  disinherit  their  parents, 

348. 
a  child's  portion  may  by  will  be  postponed  for  a  certain  time,  e.g.,  until 

the  child  attains  majority,  360.     See  also  Lex  hac  edictali. 
how  a  child's  portion,   in  case  of-  death  of  the  children  of  the  first 

marriage,  is  computed,  Vol.  II.,  197-8. 
when  the  word  children  includes  grandchildren,  and  when  not,  Vol.  I., 

364,  382-3. 
children  mentioned  under  a  condition  in  a  will,  when  considered  to  be 

likewise  instituted  heirs,  383. 
how  children,  instituted  together  with  their  parents,  are  admitted  to  the 

inheritance,  384. 
children  or  grandchildren  are  bound  in  case  of  inheritance  to  bring  in 

what   they   have   previously   enjoyed   from  their   parents  or   grand- 
parents, 449.     See  Collation. 
children  are  not  liable  for  the  crimes  of  their  parents.  Vol.  II.,  20. 
of  the  case  where  children  are  fined  in  case  of  crime   and  have  no 

property  to  satisfy  the  same,  21. 
children  of  the  first  marriage  have  a  legal  hypothec  over  all  property  of 

their  father  or  mother,  as  security  for  that  which  is  derived  from 

their  predeceased  father  or  mother,  96. 
children  when  liable  criminally  and  when  not.     See  Ceime. 
children  cannot  sue  their  parents  except  after  petita  venia,  432. 

CHURCH, 

churches  have  a  tacit  hypothec  over  property  of  their  administrators, 

Vol.  IL,  98. 
jurisdiction  in  matters  relating  to  the  church  and  ecclesiastics.     See- 

JUBISnCTION. 

CITATION,  Vol.  II.,  431-4. 

CIVIL  IMPRISONMENT 

may  be  granted  against  a  woman.  Vol.  II. ,  333,  534  in  notis. 

CLAIM  and  CONCLUSION.     See  Action  ;  Pleading. 

CLASSIS  and  CONSISTORY, 

in  ecclesiastical  matters.     iSfee  Jubisdiction. 

CLERGY,  75-80. 

CLOSE  "WILL.     See  Will. 

CLOTHES, 

what  the  term  includes,  396. 

CO-DEBTORS.     See  under  StmETTSHip. 
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CODICIL, 

how  it  differs  from  a  will,  314 ;  but  see  315  in  notis. 
an  inheritance  cannot  be  left  or  revoked  by  codicil,  314. 
a  legacy  or  fideioommissum  laay  be  left  by  codicil,  ih. 
when  codicils  were  first  introduced,  315  in  notis. 

the  Roman  law  as  to  codicils  has  never  been  wholly  introduced  into 
Holland,  ih. 

CODICILLARY  CLAUSE, 
what  it  is,  314. 

is  always  tacitly  presumed  according  to  Voet,  317  in  notis. 
this,  however,  denied  by  Decker,  ii. 

COGNOSCEMENT.     Vol.  II.,  241. 

COHABITATION, 

as  the  ground  of  a  contract.     See  Obligation. 

COINING, 

false  coining  is  a  species  of  crimen  laesae  majestatis,  Vol.  II.,  260. 

who  can  alone  commit  this  crime,  ih.  and  note  (m). 

punishment  of  this  crime,  ih. 

persons  other  than  masters  of  the  mint  do  not  commit  crimen  laesae 

majestatis  by  false  coining,  ih.  note  (m). 
punishment  for  such  persons,  261. 

COLLATION, 

definition  of,  445,  449. 

what  children  have  to  bring  into  collation,  ih. 

collation  applies  both  to  inheritance  by  will  and  ah  intestato,  ih. ;  unless 
the  testator  has  expressly  forbidden  it,  ih. ;  or  some  one  has  been 
appointed  heir,  who  could  not  be  heir  by  law  of  intestate  succession, 
ih.  ;  nor  does  it  extend  to  ascending  or  collateral  relations,  ih. 

whether  children  collating  are  also  bound  to  bring  in  the  fruits  or 
profits?  450. 

whether  collation  of  that  which  the  children,  have  received  for  the 
purpose  of  marriage,  establishing  themselves,  &c.,  takes  place  on  a 
division  of  property  between  a  surviving  parent  and  the  children  ?  ih. 
and  note  (a). 

-a  father  having  satisfied  his  children  by  a  first  marriage  in  their 
mother's  portion  out  of  the  common  estate  of  himself  and  second  wife, 
the  latter  must  first  be  recompensed  therefor  out  of  the  common  estate, 
451  in  notis. 

in  the  absence  of  a  statute  or  custom  to  the  contrary,  children  of  the 
full  bed  must,  on  a  division  with  their  surviving  parent,  bring  the 
half  of  their  marriage  property  into  collation,  ih. 

such  collation  takes  place  as  well  for  the  benefit  of  the  survi-ving  parent 
as  for  that  of  the  children,  ih. 

we  ought  to  enquire  whether  the  deceased  made  the  donation  on  marriage 
out  of  his  own  patrimony  only,  or  out  of  the  common  estate,  or 
entirely  out  of  the  property  of  the  survivor,  452  in  notis. 
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grandchildren  must  also  collate  that  which  their  parents  have  received, 
452. 

whatever  children,  maintained  by  their  parents,  acquire  by  increase  or 
labour,  belongs  in  full  ownership  to  the  parents,  ih. 

but  if  children  have  enjoyed  something  special  out  of  property  thus 
acquired  by  themselves,  equity  dictates  that  this  need  not  be  brought 
into  collation,  453 ;  unless  the  gift  was  made  to  establish  the  son,  or 
with  some  other  object,  ib.  ;  or  where  the  donor  has  expressly  stated 
that  it  shall  be  brought  into  collation,  ib.  note  (c). 

In  Zeeland  a  simple  donation  is  brought  into  coll  ation,  453 ;  and  like- 
wise in  France  and  Brabant,  ib. 

but  the  wedding-meal  and  expenses  are  not  included,  ib. 

Decker,  however,  draws^  a  distinction  on  this  point,  ih.  note  (d). 

a  person  who  has  adiated  under  benefit  of  inventory,  is  not  bound  to 
collate  as  regards  creditors,  454  in  notis. 

whether  and  how  collation  takes  place,  where  children  inherit  together 
with  strangers,  ib. 

presents  given  to  children  by  their  godparents  are  not  subject  to 
collation,  454-5 ;  nor  need  the  expenses  paid  for  a  son's  study  be  first 
brought  in  or  deducted,  455 ;  unless  the  father  has  intended  the 
contrary,  ib. 

distinction  drawn  in  the  case  where  the  father  has  spent  money  in 
purcha«.ng  an  office  or  benefice  for  his  son,  or  enabling  him  to  take 
a  degree,  ib. 

when  collation  does  not  take  place,  456  in  notis. 

what  a  father  has  paid  as  surety  for  his  son  must  be  brought  into 
collation,  ib. 

this  differs  from  the  case  of  a  loan  of  money  to  the  son,  ih.  and  457. 

COLLISION 

between  vessels.     See  Tobt. 

COMMISSION, 

to  take  evidence.   ■  See  Evidence. 

COMMODATUM,  Vol.  II.,  50,  77-8. 

COMMON  EMPLOYMENT, 

the  doctrine  of,  not  recognized  in  South  Africa,  Vol.  II.,  643. 

COMMON  ESTATE, 

half  of  the  acquisitions  of  the  common  estate,  acquired  after  the  death 
of  the  predeceaser,  goes  to  the  heirs  of  the  predeceaser,  334  in  notis. 

See    COMMTTNITT. 

COMMON  LAW, 

execution  of  wills  under  the  common  law,  320. 

COMMON  THINGS, 

anything  found  between  two  adjoining  properties  is  common,  288. 
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COMMON  WALL.     See  under  SEaviTrDE ;  Wall. 

COMMUNITY 

of  property  does  not  arise  on  marriage  in  Friesland,  45. 

community  of  all  property,  both  future  and  present,  is  considered  to  be 

contracted  only  when  mention  has  been  expressly  made  of  all  property, 

Vol.  II.,  178. 
such  a  community  sometimes  arises  tacitly,  ib. 
for  instance,  where  brothers  upon  their  father's  death,  continue  among 

themselves  in  undivided  possession,   with  community  of  profit   and 

loss,  ih. 
likewise  community  of  property  between  husband  and  wife,  179. 
such  community  will,   however,   not  arise  where  a  young  man  under 

twenty-five,  or  a  daughter  under  twenty,  has  entered  into  marriage 

without  consent  of  parents,  relatives,  or  the  magistrate,  ib. ;  except 

where  the  community  may  tend  to  the  benefit  of  the  minor,  ih. 
community  between  husband  and  wife  begins  as  soon  as  the  marriage  is 

concluded,  although  no  concubitus  has  followed,  ib. 
feudal,   fideicommissory  and  entailed  property  is  not  subject  to  this 

community,  180 ;  except  so  far  as  the  fruits  are  concerned,  ib. 
community  also  extends  to   a   second   marriage,    although   there    are 

children  of  the  first  marriage,  ib. 
the  spouse,  who  marries  a  widower  or  widow,  having  children  of  the 

first  marriage,  may  take  a  child's  portion  by  last  will,  besides  the 

half  under  community,  181. 
a  widower  or  widow,  having  children  and  continuing  in  possession  of 

the  undivided  estate,  the  half  of  the  profits  accruing  after  the  death 

of  the  predeceaser  will  go  to  the  children,  without  their  being  liable 

to  share  in  any  loss  or  encumbrance  created  by  the  survivor,  182. 
this  has  been  introduced  into  several  countries  in  protection  of  the 

children,  183. 
but  many  are  of  opinion  that  in  the  absence  of   special  statute  the 

community  ceases  with  the  death  of  the  predeceaser,  ib. 
this  opinion  is  disapproved  by  Van  der  Marck,   who  holds  that  the 

heirs   of   the   predeceaser   may    continue   the    community    with   the 

survivor,  ib.  in  notis. 
it  follows  that  profits  and  losses  continue  in  common  until  a  division  or 

remarriage,  ib.  m  notis. 
this  community  between  the  children  or  heirs  of  the  predeceaser  and 

the  survivor  of  the  first  marriage  also  extends  to  the  second  spouse 

with  whom  the  survivor  has  remarried,  184. 
the  commentators  are  not  agreed   as  to  how  these  estates   are  to  be 

divided  and  separated,  ib. 
some  hold  that  there  are  only  two  estates  in  such  a  oase ;  others  that 

there  are  three  separate  estates,  184-5. 
Van  Leeuwen  seems  to  farvour  the  latter  opinion,  ib. 
it  is  not  certain  whether  this  community  applies  to  inheritances  and 

donations,  185. 
Grotius  maintains  the  affirmative,  ib. 
the  more  prpbable  opinion  is  that  the  community  only  applies  to  such 
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acquisitions   and   gains    as   derive  their  origin    from   the  common 

estate,  ih. 
where  there  are  no  special  ordinances  and  customs,  community  ceases 

on  the  death  of  one  of  the  spouses,  ib. 
the  children  are  only  entitled  in  such  a  case  to  tl'eir  deceased  parents' 

portion,  with  the  profits  thereof,  186. 
community  of  certain  property  may  be  of  a  certain  thing  in  particular, 

or  of  a  certain  share  in  the  profit  or  loss  of  the  communion,  tb. 
community  between  the  spouses  ceases  when  the  marriage  ends  and  is 

dissolved,  187 ;  except  where  the  survivor  continues  in  possession  of 

the  common  estate  without  a  division,  ib. 
upon  the  community  ceasing  the  property  of   the  common  estate  is 

divided  into  two  equal  shares,  ib. 
this  is  taken  strictly,  ib. 
a  wife  or  husband  therefore  may  not  enjoy  the  mourning  clothes  for  the 

deceased  spouse  out  of  the  common  estate,  ib. 
so  the  funeral  expenses  must  be  borne  on  the  side  of  the  deceased,  ib. 
on  dissolution  of  the  marriage  the  spouses,  or  their  heirs,  have  the  right 

to  require  each  other  to  bring  in  the  property  given  in  marriage, 

with  interest,  187-8. 
likewise  to  claim  compensation  for  the  things  which  remained  without 

community,  and  have  been  sold  by  the  husband  during  coverture,  or 

have  been  lost  or  injured  by  his  fault  or  neglect,  ib. 

COMPARUIT,  Vol.  II.  439. 

COMPENSATION, 

all  persons  injured  by  crime  are  entitled  to  compensation  to  the  extent 

of  the  injury.  Vol.  II.,  251,  278,  279  in  notis,  542. 
compensation  must  be  made  even  in  the  case  of  homicide,  278 ;  nor  is 

any  distinction  drawn  how  the  death  was  caused,  279. 
it  is  sufficient  if  death  has  been  caused  by  anyone's  neglect,  ib. 
consequently  waggoners  and  shipmasters  will  be  liable  for  death  caused 

by  their  fault,  ib. 
likewise  he  who  has  a  wild  animal  accustomed  to  do  mischief,  and  fails 

or  neglects  to  secure  it,   ib.  ;  or  he  from  whose  house  anything  is 

thrown,  ib. 
what  is  taken  into  account  in  fixing  compensation  for  injury  done  to 

thfe  person,  289. 
prospective  damage  may  also  be  included,  ib.  ■ 
in  case  of  seduction,  298. 
compensation  of  costs,  508,  656. 

See  also  under  Tobt  ;  Reconvention  ;  Set-ofp. 

COMPLAINCT.     See  Action. 

of  the  conclusion  in  case  of  complainct.    See  Pleading. 

COMPLETING  THE  CASE,  Vol.  II.,  460-1.     See  Pleading. 

E.D.L.— II.  44 
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COMPOUNDING, 

theft,  or  any  other  crime,  the  punishment  for  which  is  not  a  mere  fine, 
is  itself  a  crime.  Vol.  II.,  317  in  notis.     See  Compbomise. 

COMPROMISE,  Vol.  II.,  497-99. 

CONCUBINE, 

concubines  of  minors  may  not  inherit  by  last  will  any  immoveable 

property  belonging  to  such  minors,   339 ;  nor  moveable  property  of 

great  value,  ih. 
this  last  is,  however,  dissented  from  by  Decker,  340  in  notis. 
a  concubine  or  mistress  is  an  infamous  person,  348 ;  and  can  not  be 

instituted   heir    to    the    detriment    of   the   testator's    brothers    and 

sisters,  ib. 
concubinage  is  a  punishable  offence,  Vol.  II.,  308. 

CONCUSSION.    See  Extobtion. 

CONDICTIO,   Vol.   II.,   2,   in  notis.     Condictio  ex  morihus,   11  in  notis. 
Triticaria,  116  in  notis.     Juris  Gentium,  ib. 

CONDITION, 

of  conditions  inserted  in  wiUs.     See  Heie  ;  Will. 
condition  regarding  celibacy.     See  Celibacy. 
how  a  condition  differs  from  a  proviso  or  modus,  371. 
See  further  under  Obligation. 

CONDONATION, 

of  adultery  is  either  express  or  tacit,  118. 

CONFESSION.    See  Evidence;  Appeal. 

CONFISCATION.     See  Punishment. 

CONJURERS.    See  Foetttne  Tellees. 

CONSANGUINITY, 
definition  of,  46. 

CONSENT, 

of  parents,  or  the  survivor  of  them,  is  necessary  to  the  marriage  of  th^ir 

children,  103-4. 
such  consent  may  be  withheld  for  lawful  reasons,  104-5. 
consent  of  guardians  to  the  marriage  of  their  wards  is  not  necessary,  106. 
at  the  Cape  of  Good  Hope  such  consent  is  necessary,  ib.  (note), 
of  parents  does  not  extend  to  a  second  marriage,  108. 

CONSIDERATION, 

is  not  identical  with  causa,  and  is  not  necessary  to  sustain  a  contract, 
Vol.  II.,  604-09. 
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CONSIGNATION,  Vol.  II.,  61  in  notis,  81  in  notis. 
when  it  takes  place,  ib. 
the  debtor  is  absolved  thereby,  ih. 
likewise  the  course  of  interest  ceases,  sureties  are  released  and  hypothecs 

discharged,  ih. 
consignation  money,  ib.    See  Deposit. 

CONSTRUCTION.    See  Will. 

CONTRABAND  GOODS.     See  Expobt. 

when  wrecked  may  be  confiscated,  170  in  notis. 

CONTRACT.     See  Obligation. 
contracts  made  re,  Vol.  II.,  50. 

delivery  constitutes  the  efficacy  of  such  contracts,  ih. 
innominate  real  contracts,  ih.  in  notis. 
contracts  entered  into  through  fraud,  fear,  or  violence.     See  Obligation. 

CONTRAVENTION, 

whether  there  may  be  an  appeal  in  contravention,  Vol.  II.,  574  in  notis. 

COPY 

of  documents.    See  Evidence. 

CORREI-DEBENDI, 

Vol.  II.,  35  &  note  (c).     See  Sttbetyship. 

COSTS, 

security  for  costs.     See  Pleading. 

costs  are  not  awarded  if  not  asked.  Vol.  II.,  462. 

he  who  is  in  the  wrong  is  condemned  in  costs.  Vol.  II.,  508. 

a  definitive  sentence  must  contain  a  condemnation  of  costs,  ih. 

in  doubtful  oases  each  party  must  pay  his  own  costs,  ih. 

compensation  or  apportionment  of  costs,  ih.  and  656. 

COUNT, 

the  Counts  were  principes  pactionati,  8,  note  (c). 

office  of  Count,  8. 

of  the  laws  and  rules  which  the  Count  had  to  observe,  9  et  in  notis. 

William  Prince  of  Orange  made  Count,  13. 

his  immediate  successors,  ih. 

definition  of  the  term  Count,  62. 

the  Counts  possess  the  right  of  fishery  in  the  waters  of  Holland,  152 ; 

and  of  hunting  large  game,  159. 
entitled  to  bonS,  vacantia,  444,  446. 

COUNTERCLAIM.     See  Reconvention. 

COURT, 

the  Court  can  declare  local  ordinances'  and  customs  to  be  corrupt,  28, 
note  (h). 
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is  upper  guardian  of  minors,  129. 

the  Supreme  Court  represents  the  Supreme  Government  in  the  granting 

of  relief  or  restitution,  Vol.  II.,  338,  341,  note  (e). 
Court  of  Holland,  its  privileges  as  to  jurisdiction,  422  et  seq. 
Supreme  Court,  its  jurisdiction  in  the  first  instance,  424-5. 
letters  of  pardon  and  remission,  having  been  granted,  must  be  confirmed 

by  the  Court,  346. 

CREDITOR, 

a  creditor  may  be  a  curator  in  an  insolvent  estate,  194. 

when  a  creditor  may  take  a  valid  payment  or  transfer  from  his  debtor 

before  insolvency,  and  when  not,  194. 
definition  of  the  term  creditor,  Vol.  II.,  9  m  notia. 
a  creditor  cannot  be  compelled  to  remit  a  debt  or  part  thereof,  336. 
he  may,  where  the  debtor  is  suspected,  or  for  other  reasons,   demand 

security  for  payment  of  his  debt,  370. 
or  even  payment  itself,  ih. 

CRIME, 

a  minor's  property  may  be  liable  in  case  of  crime.  Vol.  II.,  16. 
everyone  must  personally  suffer  the  punishment  of  his  crime,  21-22. 
parents  are  not  liable  for  the  delicts  of  their  children,  nor  children  for 

those  of  their  parents,  ib. 
crime  defined,  242. 

the  definition  of  crime  is  taken  strictly,  ib. 
great  negligence  may  be  punished  criminally,  ih. 
crime  may  be  either  of  commission  or  omission,  242  in  notis. 
the  will  is  often  taken  for  the  deed,  243. 
the  attempt  to  commit  a  crime  is  itself  punishable,  244. 
the  punishment  in  such  case  is  generally  lighter  than  if  the  act  were 

fully  completed,  ib. 
in  crimen  laesae  majestatis  the  bare  intention  is  severely  punished,  245. 
a  bare  intention  without  an  overt  act  is  not  punishable,  ib.  and  note  (6). 
attempt  to  murder,  244  and  245  in  notis. 
he  who  orders,  incites,  counsels,  or  assists  another  in  the  commission  of 

crime  is  as  guilty  as  the  offender,  246. 
acting  in  defence  of  life,  honour,  or  property,  is  not  punishable,  ih. 
we  may  lawfully  kill  a  night-thief,  or  an  adulterer  caught  with  our  wife 

or  daughter,  ib. 
excessive  drunkenness  excuses  from  ordinary  offences,  ih. 
but  not  from  grave  crimes,  ib. 
young   children,    who   have   no   knowledge   of   good   and,  evil,    cannot 

commit  crime,  ib. 
likewise  idiots  and  insane  persons,  ib.  et  in  notis. 
or  people  in  a  delirious  state,  ih. 

a  madman  may  during  a  lucid  interval  commit  crime,  247  in  notis. 
can    an    insane    person    be    punished    for    crime    committed    before 

insanity  ?  ib. 
children  under  seven  years  are  conclusively  presumed  doli  incapaces, 

247  in  notis. 


INDEX.  693 

CRIME — continued. 

it  is  doubtful  whether  children  over  seven  and  under  ten  years  are 

conclusively  presumed  incapable  of  committing  crime,  or  whether  the 

presumption  is  rebuttable,  ih. 
children  above  fourteen,  are  punished  less  severely  than  persons  of  full 

age,  248  in  notis. 
this  holds  even  in  capital  cases,  249  in  >  notis. 
a  twofold  obligation   arises   from  crime,   viz.    of   punishment  and  of 

compensation,  247. 
rules  to  be  observed  in  the  fixing  of  punishment,  248,  note  (e). 
to  whom  the  prosecution  of  crime  belongs,  249. 
the  officers  entrusted  with   criminal  jurisdiction  are  not   allowed  to 

proceed  criminally  out  of  improper  motives,  250,  note  (/). 
neither  are  they  at  liberty  to  connive  .at  wrongs  and  crimes  brought  to 

their  notice,  ih,  in  notis. 
all  those  injured  by  the  offence  have  a  right  to  compensation  for  the 

injury  done,  250. 
of  the  division  of  crimes,  ih. 
distinction  between  delicta  puhlica  and  privata  does  not  exist  among 

us,  ih.  note  (gr). 
of  crime  against  the  sovereignty.     See  Laesae  Majestatis. 
the  causing  of  want  and  dearth  is  a  crime,  264. 
crime  against  life.     See  Homicide. 
crime  to  the  person,  280. 

its  punishment  varies  according  to  circumstances,  288. 
resisting  officers,  bailiffs,  messengers,  &c.,  289. 
crime  against  property  defined,  309.     See  Pbopebtt  and  Theft. 
a  person  accused  of  an  ofience  from  which  he  wishes  to  purge  himself, 

may  by  prevention  place  himself  before  the  court,  466. 
of  the  cognizance  of  criminal  cases,  541. 
the  right  to  punish  crime  belongs  to  the  State,  542. 
the  prosecution  is  carried  out  by  the  Attorney  or  Fiscal  General,  and 

the  officers,  &c.,  of  the  towns  and  villages,  ih. 
the  injured  party  has,  however,  an  action  for  compensation,  ih. 
the  Attorney-Gteneral  prosecutes  before  the  CJourt  of  Holland,  ih. 
before  the  officer,  or  bailiff,  undertakes  any  criminal  case,  or  interferes 

with  the  liberty  of  anyone,  he  must  consult  the  local  magistrate,  543. 
so  likewise  must  the  Attorney-General  act  with  advice  and  approval  of 

the  Court,   ib. 
except  in   cases  of  apprehension  in  the   act,    or   where   the    act   was 

committed  in  his  presence,  ih. 
or  where  there  would  be  danger  in  delay, -ib. 
proceedings  are  taken  against  an  offender  in  two  ways,  1st.  by  bodily 

apprehension    and    imprisonment,     2nd.     by    summons    to     appear 

personally  before  the  judge,  544. 
when   proceedings    are   had  in   the   ordinary   way,    and   when   extra- 
ordinarily, ih. 
if  the  accused  is  not  to  be  found,  he  is  summoned  publicly  to  appear 

and  answer  suh  poena  confessi  et  convicti,  545. 
if  the  accused  allows  four  consecutive  defaults  to  pass,  he  will  be  con- 
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sidered  guilty,  and  after  information  and  evidence  had,  he  will  be 

punished,  ib. 
he  may,  however,  within  the  year  purge  himself  therefrom,  ih. 
if  anyone  is  accused  of  having  committed  crime  in  his  office,  he  must, 

pending  the  inquiry,  be  suspended  from  the  exercise  of  his  office,  546. 
such  suspension,  however,  does  not  bring  about  infamy,  ib. 
the  law  favours  the  defence  of  innocence,  ib. 
the  judge  is  bound  to  defend  a  prisoner,  ib. 
of  the  requisites  necessary  to  justify  extraordinary  procedure  against 

an  accused  person,  ib.  et  seq. 
incarceration  and  detention  have  no  place  in  law,  except  with  respect 

to  crimes  that  are  evident,  and  of  which  proper  evidence  has  first 

been  taken,  547. 
An  accused  may  in  two  ways  make  application  to  be  received  in  ordinary 

process,  550. 
a  principal  duty  in  criminal  cases  is  to  see  that  an  accused  is  not 

improperly  prejudiced  in  his  defence,  552. 
nor  kept  in  the  dark  with  respect  to  the  evidence  against  him,  ib. 
criminal  proceedings  may  be   divided   into  extraordinary,    summary, 

and  de  piano,  ordinary,  553. 
it  is  difficult  for  a  convicted  person  to  appeal  against  his  sentence,  ib. 
the  officer  on  behalf  of  the  State  may  always  appeal  where  he  deems 

the  sentence  too  lenient,  554. 

CROWN, 

the  Grown  or  Sovereign  cannot  derogate  from  its  own  privilegium  or 
grant.  Vol.  II.,  342  in  notis. 

CURATOR, 

a  creditor  may  be  a  curator  in  insolvent  estates,  194.     See  Guaedian- 

SHIP. 

CUSTODY, 

the  custody  of  minor  children  upon  a  decree  of  divorce  is  left  to  the 

discretion  of  the  judge,  123. 
the  mother  caeteris  paribus  will  be  preferred,  ib. 

CUSTOM, 

customs  are  either  general  or  particular,  29. 

proof  and  requisites  of  a  good  custom,  30  et  in  notis,  and  482. 

custom  of  a  town  extends  also  to  its  suburbs,  71 


DADING, 

Vol.  II.,  497  in  notis. 

DAMAGE, 

damage  done  by  Titius  who,  violently  assaulted  by  B.,  is  compelled  to 
jump  out  of  a  window  under  which  there  are  breakable  wares, 
Vol.  II.,  244  in  notis.    See  Compensation;  Toet. 
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DEADPLEDGE,  68,  236. 

DEAF  AND  DUMB, 

deaf  and  dumb  persons  are  treated  as  minors,  83. 

DEATH  EXPENSES, 

death  expenses  have  a  right  of  preference.  Vol.  II.,  93. 
what  are  included  thereunder,  ib. 

DEBATE  and  COUNTER  DEBATE,  Vol.  II.,  589. 

DEBITOR, 

dei&nition  of  the  term,  Vol.  II.,  9  in  notis. 

DEBTOR, 

when  he  may  make  valid  payments   and  transfer  before  insolvency, 

and  when  not,  194-7. 
he  may  renounce  an  inheritance  or  other  right  to  the  detriment  of  his 

creditors,  196. 
he  may  pay  a  debt  before  the  day  of  payment  has  arrived,  197. 
when  such  payment  may  be  impeached,  ib.  and  note  (o). 

DEBTS, 

when  considered  as  moveable  and  when  as  immoveable  property,  145. 
prescription  in  case  of  debts,  202. 

DECEIT, 

prescription  in  case  of  deceit,  201. 

DECLARATION,  Vol.  II.,  438. 

DEFAMATION, 

defamation  takes  place  either  by  word  or  in  writing,  Vol.  II.,  295. 

how  hoon  differs  from  laster.  ih.  in  notis. 

defamation  is  compensated  by  amende  honourable  and  profitable,  ib. 

and  296. 
the  sum  given  as  compensation  may,   by   direction  of  the  judge,   be 

awarded  to  the  poor,  ib. 
in  ordinary  cases  of  defamation  the  State  has  no  right  to  prosecute 

criminally,   ib. 
but  only  in  extraordinary  instances,  ib. 
can  a  defendant  plead  the  truth  of  the  libel  or  slander  in  answer  to  an 

action  ?  ib.  in  notis. 
verbal  injury  may  be  given  back  for  verbal  injury  by  way  of  retort,  ib. 
infamous  libels  are  punished  with  fine  and  imprisonment,  297. 
the  right  of  action  arising  from  defamation  or  injury  is  lost  by  silence 

for  a  year,  ib. ;  this  must  be  understood  of  defamation  only,  ib.  et 

in  rwtis ;  and  not  also  of  injury  caused  by  deeds,  which  is  prescribed 

only  after  thirty  years,  ib. 
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DEFAULT,  Vol.  II.,  435-40.     See  Baeeing. 

DEPENDANT, 

who  is  a  defendant.  Vol.  II.,  363. 

no  one  can  be  compelled  to  be  a  defendant  against  his  will,  ib. 
who  may  not  appear  personally  as  defendant,  364-5. 
in  criminal  oases  the  party  summoned  must  appear  in  person,  365. 
of  several  oo-defendants,  366. 

upon  the  death  of  a  defendant  or  party  to  a  suit,  his  heirs  are  sum- 
moned to  take  up  a  suit  or  confess  judgment,  376. 

DELELAND, 

custom  of  Delfland  with  respect  to  a  sale  of  land  at  a  certain  measure, 
where  an  over  or  undermeasure  is  proved  to  exist,  Vol.  II.,  143. 

DELFT, 

custom   at,    with    respect   to    inheritances   of    persons    admitted    into 

hospitals,  333. 
with  respect  to  bequests  by  a  wife  to  her  husband,  342. 

DELIVERY, 

a  means  of  acquiring  property,  185. 

its  requisites,  ih.,  note. 

delivery  of  moveable  property,  185-6. 

delivery  does  not  pass  the  property  unless  the  purchase  price  has  been 

paid,  or  credit  given  by  the  vendor,  ih.     See  under  Sale. 
delivery  of  immoveable  property,  192.     See  Teadition. 
delivery  may  be  made  by  the  owner  or  his  authorised  agent,  ih. 
there  must  be  proof  of  the  agent's  authority  ex  facie  the  instrument,  ib. 
delivery  may  take  place  against  the  will  of  the  owner  by  direction  of 

law,  193. 

DEMAND, 

a  plaintiff  should  make  a  demand  upon  the  debtor  before  suing  him, 

Vol.  II.,  369. 
this  must  be  understood  of  debts  for  which  a  demand  has  to  be  made, 

no  time  and  place  of  payment  having  been  specified,  370. 
it  is  only  after  demand  that  the  debtor  falls  in  mora,  ih. 
this  does  not  extend  to  debts,  the  day  for  payment  of  which  is  fixed,  ib. 

DEPOSIT,  Vol.  II.,  79-82. 

DEPOSITIO,  Vol.  II.,  61  in  notis. 

DEPOSITUM,  Vol.  II.,  50.     See  Deposit. 

DEROGATORY  CLAUSE 
in  wills,  328. 
must  be  specially  revoked,  ib. 
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DESERTERS, 

deserters  to  the  enemy  lose  their  civil  rights,  331. 

DIKE, 

maliciously  cutting  dikes,  Vol.  II.,  316. 

DIKE-REEVE, 

college  of,  19. 

may  publish  regulations  concerning  matters  within  their  jurisdiction,  28. 

who  are  dike-reeves,  62. 

DINGTAAL,  Vol.  II.,  441. 

DISCHARGE 

of  obligaitions.  Vol.  II.,  324.     See  Payment. 

DISINHERISON, 

can  only  take  place  for  lawful  reasons,  which  must  be  expressed  in  the 

will,  and  proved,  349. 
discretion  of  the  judge  in  such  oases,  ib. 
what  are  lawful  reasons  of  disinherison,  ib. 
disinherited  persons  are  considered  as  dead,  353. 
effect  of  this  in  the  case  of  the  legitimate  portion  among  children,  ib. 

DISPENSING  POWER, 

is  not  possessed  by  the  Sovereign,  34,  note  (a). 

DISTRESS, 

levying    distress    according    to    dike-law.     Vol.    II.,    579-8.     See    also 
Paeatb  Execution. 

DIVISION, 

prescription  in  case  of  division  of  estate,  201. 

of  community,  inheritance,  and  land.  Vol.  II.,  226-30. 

DIVORCE, 

a  vinculo  matrimonii  is  granted  on  the  ground  of  .adultery,  117 ;  or  of 

malicious  desertion,  120. 
the  guilty  spouse,  when  divorced,  may  not,  according  to  the  Canon  law, 

marry  again,  117  ;  but  see  493. 
by  Roman-Dutch  law  such  second  marriage  is  not  prohibited,  provided 

the  innocent  spouse  has  likewise  married  again,  118. 
a,  husband,  having  committed  adultery,  was  by  the  antient  Dutch  law 

permitted  to  marry  the  woman  with  whom  the  adultery  was  com- 
mitted,   118. 
but  after  the  year  1647,  the  marriage  of  the  guilty  spouse,   with  the 

person  with  whom  the  adultery  was  committed,  is  expressly  forbidden, 

ib.  in  notis. 
a  marriage  can  only  be  dissolved  for   adultery   upon   request  of  the 

injured  spouse,  118. 
of  divorce  by  the  law  of  Moses,  ib. 
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bills  of  divorcement  allowed  by  the  antient  Romans  on  the  ground  of 

incapacity  of  procreation,  or  disagreement  between  the  spouses,  119. 
on  dissolution  of  the  marriage,  the  education,  &c.,  of  the  children  must 

be  provided  for  by  both  spouses  equally,  122. 
the  custody  of  the  children  is  left  to  the  discretion  of  the  judge,  although 

caeteris  paribus  the  mother  may  be  preferred,  123.     See  further  under 

Maebiage. 

DOG, 

damage  done  by  a  dog,  320,  643.     See  Tokt. 

DOMICILE, 

the  law  of  the  domicile  regulates  a  person's  status,  51,  note  (i). 

what  constitutes  domicile,  429 ;  Vx)l.  II.,  383. 

of  a  person  living  in  two  places,  ib. 

no  mere  temporary  residence  is  sufficient.  Vol.  I.,  429 ;  as  in  the  case 

of   a  student,   officer,   clergyman,    advocate,   &c.,   sent  to  a   strange 

place,   or  persons  leaving   for  the  Indies,    in  order  to  make  their 

fortune,  430. 
if  any  of  these  persons  happen  to  die  abroad  his  property  descends  ex 

lege  loci  domicilii,  ih. 
a  similar  rule  applies  in  the  case  of  death  during  the  voyage,  ii.     See 

Jurisdiction. 

DOMICILIUM  CITANDI.     See  Pleading. 

DOMINIUM, 

definition  of,  154. 

is  either  plenum,  or  minus  plenum,  ih. 

Dominium  eminens,  155,  note-  {d).     See  Owneeship. 

DONATION,  Vol.  II.,  231. 

is  either  inter  vivos,  or  mortis  causa,  ih. 

gifts  inter  vivos,  are  either  made  out  of  pure  liberality  or  remuneratory, 

ib.,  note  (b). 
the  former  are  not  subject  to  any  warranty,  except  by  express  stipula- 
tion, but  the  latter  are  so  subject,  ih. 
the  former  may  be  revoked  for  ingratitude,  the  latter  not,  ih. 
in  donations  m,ortis  causa  the  law  applicable  to  legacies  is  followed,  ih. 
hence  the  jus  accrescendi  and  the  lex  Falcidia  apply  to  such  donations, 

232,  note  (c). 
a  donation  inter  vivos  is  transmitted  to  heirs,  whereas  donations  mortis 

causa  are  determined  by  the  death  of  the  donee  before  the  donor,  ih. 
a  donation  may  take  efiect  immediately,  or  be  subject  to  a  condition  or 

direction,  the  non-observance  of  which  makes  the  gift  revocable,  232. 
in  such  a  case  the  expectation  of  the  donation  is  transmitted  to  the 

heirs  of  the  donee,  ih.,  note  (d). 
acceptance  is  necessary  to  render  a  donation  effectual,  232. 
acceptance  may  be  done  by  someone  else  on  our  behalf,   ib.  ;   or   by 

letter,   ib. 
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after  acceptance  an  action  may  be  brought  for  delivery  of  the  gift,  ib., 

et  in  notis. 
if  the  person  to  whom  the  gift  is  made-dies  before  acceptance,  his  heir 

acquires  no  right  to  the  same,  ih. 
acceptance  in  the  case  of  a  donation  mortis  causa  does  not  constitute 

such  an  absolute  requisite,  238,  note  (e). 
a  gift  above  the  value  of  500  aurei  is  invalid  by  the  civil  law,  unless 

granted  and  confirmed  by  a  public  legal  document,  233. 
a  donation  of  property  above  500  aurei  must  be  publicly  registered,  ib., 

note  (/). 
where    the    donation    exceeds    500    aurei,    the    want    of    registration 

invalidates  so  much  of  the  donation  as  is  in  excess  of  this  amount, 

ib.,  et  234. 
the  value  of  500  aurei,  in  our  currency,  ib. 
a  donation  of  more  than  500  ducats,  not  legally  executed,  will  only  be 

void  as  to  the  excess,  ib. 
registration  of  a  donation  at  the  present  day,  636-40. 
otherwise  donations,  however  large,  and  even  of  all  one's  property,  will 

be  valid,  234. 
a  donation  of  future  property  cannot  exist  in  law,  ib. 
Voet  holds  that  such   a   donation  is   allowed  by  the   civil  law,    235, 

note  (g). 
a  donation  of  all  property  by  one  who  has  no  children,  is  considered 

cancelled  and  revoked  if  afterwards  he  begets  and  leaves  children,  235. 
such  children  may  claim  back  the  donation,  ib. 
a  father,  who  has  by  notarial  deed  promised  not  to  alienate  or  donate 

his  property,  may  nevertheless  make  a  donation  or  legacy  in  favour 

of  strangers,  ib.,  note  {h). 
this  must  be  understood  of  donation  mortis  causa  only,  and  not  also 

donation  inter  vivos,  ib. 
donations  may  be  cancelled  by  reason  of  great  ingratitude  and  injury 

done  to  the  donor,  235. 
instances  illustrating  this  rule,   236. 
of  the  reason  why  husband  and  wife  may  not  make  a  donation  to  one 

another,  ib.  in  notis. 
a   donation   between  them  after   dissolution   of  the  marriage  will   be 

effectual,  ib. 

DOORKEEPERS.     See  Ushees. 

DOUARIE,  Vol.  II.,  100. 

a  wife  has  no  preferent  claim  for  douarie,  ib. 

douarie  is  not  preferred  to  the  legitimate  portion  of  the  children,  101 

in  notis. 
cannot  be  considered  as  aes  alienum,  ib. 

DOUBLING  THE  INTERDICT,  Vol.  II.,  458. 

DO  UT  DBS,  BO  UT  FACIAS,  Vol.  II.,  50  et  in  notis,  113. 
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DROIT  D'AUBAINE,  422-3. 

DROPRIGHT, 

in  case  of  rainwater,  289. 

DROSSAART,  473. 

DRUNKENNESS, 

when  it  excuses  from  punishment  and  when  not.  Vol.  II.,  246. 
excessive  drunkenness  does  not  excuse  from  the  ordinary  punishment, 
271.     See  Homicide. 

DUELLING 

was  antiently  a  lawful  pastime.   Vol.   II.,   283;  but  afterwards  pro- 
hibited, 286,  287. 

DUIN-MEYERS,  Vol.  II.,  594. 

DUKE, 

definition  of,  62. 


ECCLESIASTICAL  PROPERTY,  274  et  seq. 

ECCLESIASTICS.    See  Jurisdiction. 

EDICTAL  CITATION.     See  Citation. 

EDUCATION  AND  MAINTENANCE, 
meaning  of  these  terms,  93. 

EIGENPAND,  Vol.  II.,  76,  note  (d)  ;  356,  note  (d),  646. 

EMANCIPATION 

of  minors  is  either  express  or  tacit,  88-9. 

EMPHYTEUSIS,  220-26. 

ENORMIS  LAESIO,  Vol.  II.,  6  in  notis  ;  338  in  notis. 

ENQUEST  VALETUDINAIR,  Vol.  II.,'  485. 

ENTAIL.     See  Eideicommissum. 

ERELATING,  343,  361. 

ERPPAGREGT,  220. 

ERFSTELLING,"  348,  363. 
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ERROR.     See  Obligation. 

error  is  a  ground  for  revising  a  judgment,  Vol.  II.,  515. 
error  in  calculo.     See  Exception. 

ESPOUSALS,  Vol.  II.,  205-13.     See  Makeiage. 

ESQUIRE, 

definition  of,  64. 

ESTATE, 

what  it  includes,  311. 

right  to  is  acquired  by  inheritance,  ib. 

EVANGELISED,,  Vol.  II.,  517. 

EVICTION, 

in  case  of  sale,  Vol.  II.,  139,  note  (6). 

EVIDENCE  and  PROOF, 

the  oath  of  a  man  is  preferred  to  that  of  a  woman,  who  declares  he  is 

the  father  of  her  child.  Vol.  II.,  299. 
possession  of  the  instrument  of  debt  by  the  debtor  is  only  presumptive 

evidence  of  payment,  327. 
possession  throws  the  onus  of  establishing  a  better  right  to  the  thing 

upon  the  adversary,  427. 
a  plaintiff  must  prove  his  case,  477. 
a  defendant  need  not  call  evidence  to  prove  his  negative  conclusion, 

where  the  plaintiff  has  not  established  his  case,  ih. 
exceptions  to  this  rule,  478,  and  note  (6). 

if  the  proof  be  lost  the  contract  still  remains  of  force,  477-8,  and  note  (a), 
of  proof  by  documents,  478. 
documents  are  either  public  or  private,  ib. 
what  are  public  documents,  ib. 
they  amount  to  full  proof,  ib. 
private    documents    have   no   credence   except    as    against    the    writer 

himself,  ib. 
at  the  present   day   a  notary   and  two  witnesses,   being  males   above 

fourteen  years,  are  sufficient  to  confirm  all  kinds  of  documents,  ih. 
whether  and  when  copies  of  notarial  documents  have  full  credence,  479. 
of  documents  confirmed  by  the  Court  with  its  seal  or  signature,  the  first. 

copy  is  considered  as  full  proof,  480. 
a  copy  of  an  original  document  taken  before  the  Court  after  public 

exhibition  is  called  a  vidimus,   ib. ;  and  has   full  credence  if   the- 

original  is  lost,  ib. 
likewise,    old  ledgers   and  journals  of  churches,   hospitals,    &c.,    have 

credence  in  matters  which  have  antiently  happened,  ib. 
a  mere  signature  of   a  debtor,   which  he  does  not  deny,   is  sufficient 

proof,  ib. 
the  books  of  merchants  properly  kept  have  full  credence  in  matters. 

where  the  transaction  and  delivery  are  admitted,  if  they  be  confirmed, 

on  oath  or  death  of  the  writer,  ib. 
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EVIDENCE  AND  PROOF— contiwued. 

like  credence  is  given  to  the  notes  of  sworn  brokers,  481. 

tallies  may  also  be  used  as  proof,  ih. 

witnesses  must  testify  and  speak  of  their  own  personal  knowledge,  ib. 

infamous  persons  and  perjurers  have  no  credence  in  law,  ib.  ;  among 

whom  are  included  those  bribed  to  give  evidence,  ib.  ;   and  women 

deflowered  before  their  marriage,  ib. 
those  at  enmity  with  us,  or  who  are  of  our  household  or  near  relatives, 

cannot  give  evidence,  ib. 
advocates  and  attorneys  cannot  give  evidence  in  cases  in  which  they 

have  been  engaged,  ib. 
relationship  on  the  ground  of  which  a  witness  may  be  challenged  is 

computed  until  the  fifth  degree,  482. 
imbecile,  lunatic,  and  young  persons,  below  fourteen  years,  cannot  give 

evidence,  ib. 
objections  to  the  evidence  are  called  reproches,  and  confirmation  thereof 

salvations,  ib. 
a  person  called  to  give  evidence  of  the  truth  may  not  refuse  to  do  so,  ib. ; 

but  may  be  compelled  thereto,  except  in  his  own  case  or  that  of  his 

relatives,  483. 
if  the  truth  cannot  be  discovered  in  any  other  way  members  of  the 

household    and    those    otherwise    disqualified    may    be    compelled 

thereto,  ib. 
the  evidence  of   two  credible  witnesses,   testifying  of   their   personal 

knowledge,  amounts  to  full  proof,  ib. 
the  testimony  of  one  witness  is  not  sufficient,  unless  corroborated,  ib. ; 

except  to  prove  that  a  woman  has  allowed  herself  to  be  used  as  a 

prqstitute,  ib. 
hearsay  amounts  to  half  proof,  ib. 
when  it  amounts  to  full  proof,  ib. 
witnesses  must  confirm  their  testimony  with  an  oath,  taken  before  the 

judge  where  the  case  is  pending,  484. 
some  think  the  witnesses  must  be  examined  in  the  presence  of  the 

parties,   ib. 
in  practice  the  witnesses  are  heard  apart  and  in  the  absence  of  the 

opposite  party,  ib. 
the  evidence  is,  however,  taken  down  in  writing,  and  the  opposite  party 

may  obtain  a  copy,  ib. 
he  may  call  other  witnesses  to  contradict  such  evidence,  ib.  ;  or  call  the 

same  witness  and  subject  him  to  cross-examination,  ib. 
if  the  witnesses  reside  beyond  the  jurisdiction,  the  Court  of  the  place 

is  requested  by  letters'  requisitorial  to  hear  them,  and  transmit  the 

evidence  under  seal,  ib. 
likewise  if  the  witnesses  are  aged,  infirm,   and  ill,  so  that  testimony 

may  belost,  a  commissioner  is  appointed  to  examine  them,  ib.  ;  or 

such  witnesses  may  be  produced  before  the  Court  in  anticipation  of 

the  trial,  ib. 
in  the  towns  and  in  the  country,   the  swearing  of  witnesses  may  be 

dispensed  with  by  the  parties  to  the  suit,  485  ;  but  in  cases  of  disputed 

fact  an  experienced  judge  will  always  direct  that  the  witnesses  be 

sworn,  ib. 
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in  South  Africa  the  Roman-Dutch  law  of  evidence  has  in  many  respects 

been  departed  from,  and  the  English  law  followed,  482  in  notis. 
confession  amounts  to  the  strongest  proof  in  law,  486. 
it  is  either  judicial  or  extra-judicial,  ib. 
judicial  confession  must  be  made  voluntarily  in  the  presence  of  the 

opposite  party,  with  full  knowledge,  and  without  any  error,  ih. 
the  plaintiff  may  pray  judgment  on  such  confession  and  proceed  to 

execution,  ih. 
an  extra-judicial  confession  must  be  fully  proved  by  means  of  documents 

or  witnesses,  ih. 
if   duly   proved   further   proof   is  unnecessary   and   judgment  will  be 

given  thereon,  491. 
but  if  the  confession  has  been  made  in  the  absence  of  the  opposite  party, 

or  is  not  confirmed  by  full  reasons  and  motives,  it  will  not  serve  as 

proof,  487. 
it  may  at  any  time  be  retracted  on  the  ground  of  thoughtlessness  or 

mistake,  ih. 
an   admission  made  must  be  accepted  with  the  circumstances  ■  under 

which  it  was  made,  ih. ;  for  a  person's  words  cannot  be  explained 

otherwise  than  what  he  intended,  ih. 
confessions  are  not  divisible,  ih.  note  (a), 
a  confession  or  statement  made  on  a  death-bed  is  evidence  against  the 

person  making  it,  488 ;  but  in  favour  of  himself  or  his  heir  it  only 

amounts  to  half  proof  or  a  presumption,  ih. 
of  proof  by  ocular  inspection,  ih. 
such  inspection  is  either  requested  by  the  parties,  or  directed  by  the 

judge,  ih. 
cases  in  which  an  inspection  is  desirable  and  necessary,  ih. 
half  proof  is  not  sufiBicient  to  found  a  judgment  upon  it,  489. 
the  evidence  of  one  witness  of  good  reputation  only  constitutes  half 

proof,  ih. 
common  report  only  amounts  to  half  proof,  490. 
of  proof  by  presumption,  ih. 

it  throws  the  onus  of  proving  the  contrary  on  the  opposite  party,  ih. 
hence   a   fugitive  is  considered  guilty  of   the  crime   of   which   he   is 

accused,  ih. 
otherwise  an  accused  is  presumed  innocent  until  the  contrary  appear,  ih. 
presumptions  are  either  hominis,  juris,  or  juris  et  de  jure,  490,  note  (d). 
presumptions  differ  from  fictiones  juris,  ih. 
mere  guessing  and  conjecture  are  of  no  weight,  491. 
where  the  evidence  amounts  merely  to  half  proof,  recourse  is  had  to  the 

imposing  of  an  oath  on  one  of  the  parties, ,  ih 
this  question  is  left  entirely  to  the  discretion  of  the  judge,  ih. 
when  this  oath  is  imposed  on  the  plaintiff,  and  when  on  the  defendant, 

ih.  et  492. 
definition  of  an  oath,  492. 

a  solemn  affirmation  may  be  made  instead  of  an  oath,  ih.  note  (e). 
participation    of   oath,    492. 
the  rule  swear  or  I  will  swear  does  not  always  apply,  but  is  left  to  the 

discretion  of  the  judge,  493. 
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the  oath  having  been  imposed  upon  one  of  the  parties  must  be  accepted, 

otherwise  on  refusal  the  case  will  be  considered  as  admitted,  ih.  ;  and 

judgment  pronounced  thereon,  ib. 
a  party  cannot  be  heard  in  appeal  on  his  refusal  to  take  the  oath,  ib. ;, 

except  where  he  maintains  that  the  oath  was  imposed  upon   him 

improperly,  ib. 
the  oath  having  been  accepted  or  imposed  must  be  taken  in  the  presence 

of  the  opposite  party,  ih. 
the  oath  having  been  taken  judgment  follows  thereon,  494. 
the  oath  takes  place  in  all  pending  cases,  ib. 
an  oath  offered  or  taken  extra- j  udicially  binds  no  one,  ib. 
this  must  not  be  accepted  without  qualification,  ih.  in  notis. 
in  criminal  cases  the  administering  of  an  oath  to  the  accused  does  not 

take  place,  ib. 
in  its  stead  the  torture  has  been  introduced  in  serious  cases,  and  the 

hearing  upon  articles  in  minor  oases,  ih. 
in  case  of  a  fine  the  imposing  of  an  oath  is  left  to  the  discretion  of  the 

judge,  495. 
whether  the  imposing  of  an  oath  takes  place  in  cases  of  injury  and 

defamation?  496. 
the  judgment  in  a  particular  case  cannot  be  varied  under  the  pretext 

of  fresh  and  new  proofs  or  muniments,  &c.,  509. 
no  new  facts  or  allegations  are  allowed  in  appeal  or  revision,  515,  517, 

526.     See  under  Appeal. 

EVOCATION, 

mandament  of  evocation  is  granted  by  the  Court  where  the  inferior 
judge  either  refuses  or  delays  justice.  Vol.  II.,  424  and  note. 

EXCEPTION, 

exceptions    are   divided  into   declinatory,    dilatory,    and   peremptory. 

Vol.  II.,  435-6,  450. 
exception  to  the  jurisdiction  cannot  be  made  after  plea,  450. 
of  a,  declinatory  exception,  451. 

of  recusation  of  the  judge  and  for  what  reasons  allowed,  ih.  and  654. 
the  whole  Court,  however,  cannot  be  recused,  ib.  ;  but  see  555. 
of  a  dilatory  exception,  451. 
if  a  person  has  been  summoned  on  a  holiday  or  feast-day,  the  summons 

will  not  be  void,   but  be  of  itself  extended  until  the  next   Court 

day,  ib. 
of  peremptory  exceptions,  453. 

hereunder  is  included  the  exception  of  error  in  calculo,  ih. 
peremptory  exceptions  must  be  made  at  the  same  time  as  the  answer 

to  the  claim,  454. 
but  declinatory  and  dilatory  exceptions  must  be  made  before  plea,  ib.  ; 

and  the  one  before  the  other,  ih. 
thus   a   defendant   pleading    a    dilatory   exception   is   estopped    from 

afterwards  pleading  a  declinatory  exception  to  the  jurisdiction,  ib. 
there   are  three  kinds  of  exception  by   which   we  may   persist, — 1st, 

r envoy ;  2nd,  lis  pendens;  3rd,  lis  finita,  ih. 
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EXCEPTION— coTitiwued. 

under  peremptory  exception  are  also  included  exceptions  of  transaction^ 

award  of  arbitrators,  acquiescence  and  homologation,  ib. 
lis  pendens  is  understood  to  take  place  as  soon  as  the  summons  has 

been  properly  made,  together  with  the  copy  of  the  claim,  454-5. 
in  the  exception  of  lis  pendens  these  essentials  must  concur, — 1st,  the 

suit  must  be  between  the  same  persons ;  2nd,  in  the  same  case ;  and 

3rd,    that  litiscontestation   has  taken   place   before    another    judge, 

455,  note  (c). 
although  exception  has  been  taken,  the  defendant  should  file  a  plea 

upon  the  case  as  well,  455. 
reconvention  is  a  species  of  exception,  457. 

EXCHANGE,  Vol.  II.,  113-14,  and  219-23. 

EXECUTION, 

execution  of  tl^e  right  of  usufruct,  214. 

a  person  condemned  to  be  hanged  must,  if  the  rope  break,  be  hanged 

over  again  until  death  follows,  Vol.  II.,  346. 
a  woman  cannot  by  her  entreaties  obtain  the  discharge  from  sentence 

of  death  of  a  man  she  intends  to  marry,  347. 
parate  execution  cannot  be  stipulated  among  us,  402 ;  but  see  647  seq. 
the  state  alone  possesses  the  right  of  parate  execution,  402. 
instead  of  the  right  of  parate  execution  in  favour  of  private  creditors, 

the  practice  of  willing  condemnation  has  been  introduced,  ib. 
of  parate  execution  in  case  of  general  and  public  revenue  and  taxes,  575. 
every  sentence  not  appealed  from  is  rendered  executable  by  the  same 

judge  who  pronounced  it,  528. 
if  the  person  or  property  is  beyond  the  jurisdiction,   application  is 

made  for  letters  requisitorial,  529. 
in  order  to  take  out  execution  an  executorium  is  obtained  from  the 

registrar,  ih. 
such  writ  remains  good  for  a  year,  ib. 
if  superannuated  a  new  writ  must  be  applied  for,  ib. 
of  execution  in  purely  personal  cases,  530. 
if  execution  is  taken  out  against  a  surety  with  renunciation  of  benefits, 

he  may  point  out  the  property  of  the  principal  debtor,  if  any,  531. 
if  the  moveable  property  of  the  debtor  be  insufficient,  the  immoveable 

property  will  be  arrested,  ib. 
notice  of  arrest  is  served  upon  the  debtor  together  with  a  prohibition 

against  his  disposing  of  the  said  property,  532. 
the  property  must  be  publicly  sold  for  cash,   after  previous  publica- 
tion, ib. 
the   sale   of    immoveable   property,    under  sentence   of    the   Court   of 

Holland,  is  made  upon  the  going  out  of  a  burning  wax-candle,  ib. 
property  mortgaged  will  be  declared  executable,   ib. 
if    the    moveable    and    immoveable    property    of    the    debtor     prove 

insufficient,   the  actions  and  outstanding  claims   are   attached,    and 

disposed  of  in  execution,  533. 
R.D.L. — II.  45 
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if  it  be  doubtful  whether  these  will  be  sufficient,  an  attachment  will 
be  granted  against  the  person  of  the  debtor,  ib. 

although  she  be  a  woman,  534  in  notis. 

of  opposition  against  the  execution,  534. 

can  only  be  made  by  third  parties,  ib. 

if  the  debtor  feels  aggrieved  by  the  execution  he  must  .appeal  against 
it,  ih. 

in  the  towns  and  country  the  debtor  will  be  heard  in  opposition,  ib. 

where  execution  has  been  requested  by  letters  requisitorial,  and 
opposition  is  made  against  the  mode  of  execution,  the  judge  who  is 
asked  to  carry  it  out  may  decide  thereon,  ib.  ;  but  if  the  opposition 
concerns  the  merits  of  the  case,  the  judge  who  gave  sentence  must 
decide,  ib. 

where  no  execution  has  been  taken  out  on  a  sentence,  a  fresh  execution 
must  issue  thereon,  in  the  towns  and  villages  after  a  year,  in  the 
Court  of  Holland  five  years,  and  in  the  Supreme  Court  ten  years,  535. 

no  execution  can  be  taken  out  on  a  writ  which  has  become  super- 
annuated, but  it  must  be  renewed  each  year,  ib 

■where  sentence  has  become  prescribed  for  some  time,  the  judgment 
debtor  may,  in  order  not  to  be  apprehensive  of  execution,  summon  his 
adversary  to  have  the  matter  declared  desert  and  abandoned,  ib. 

a  new  writ  of  execution  must  be  applied  for  against  the  heirs  of  the 
judgment  debtor  who  has  died  before  execution,  ib. 

if  a  woman  after  judgment  remarries  before  execution,  the  writ  of 
execution  will  be  granted  against  her  husband,  ib. 

a  person  wishing  to  maintain  a  preferent  claim  on  the  property  for 
sale  in  execution  must  do  so  in  proper  time,  536. 

otherwise  he  will  lose  his  preference,  ib. 

in  such  oases  a  proper  account  of  preference  and  judicial  award  of  the 
proceeds  of  the  property  takes  place,  ib. 

he  who  has  the  better  right  is  paid  out  first,  ib. 

those  having  equal  right  are  paid  pro  rata,  ib. 

the  judgment  creditor  will  not  as  such  acquire  a  prior  right,  unless 
the  proceeds  have  been  judicially  awarded  him,  ib.  See  under 
Mortgage. 

how  to  proceed  in  case  of  opposition  to  the  execution,  537-8. 

of  the  case  where  the  sentence  enjoins  the  defendant  to  do  some  act 
and  he  fails  to  comply  therewith,  538-9. 

EXPENSES, 

he   who   knowingly  ibuilds   on   another's   land   is   entitled   to   useful 

expenses,  180  in  notis,  184. 
a  bond  fide  possessor  is  entitled  to  expenses,  184. 
impensae  voluptuariae  allowed  both  to  possessors  bond  fide  and  maid 

fide,  according  to  Christinaeus,  184,  note  (a), 
expenses  of  burial  are  borne  by  the  heirs  on  the  side  of  the  deceased, 

Vol.  II.,  93. 
expenses  of  doctor  and  apothecary  incurred  in   the  lifetime  of  both 

spouses  are  borne  by  the  common  estate,  94. 
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EXPORT, 

all  wares  and  merchandises  nxay  be  exported,  even  to  the  enemy,  pro- 
vided the  duties,  &c.,  thereon,  have  been  paid,  Vol.  II.,  135. 

weapons  of  war  and  other  contraband  goods  may  be  exported  to  our 
allies  only,  ib. 

EXTORTION, 

definition  of  this  crime.  Vol.  II.,  258. 
its  punishment,  ih. 

EXUWE  or  ISSUE, 

what  it  is,  73,  420  et  in  notis. 

the  right  of  exuvte  is  not  exercised  except  against  those  who  use  the 

same  against  us,  421. 
is  only  due  of  moveable  property,  ih.  et  in  notis. 
all  relations  who  are  necessary  heirs  and  may  not  be  passed  over  are 

exempt  from  this  right,  ib.    See  also  Deoit  d'Atjbaine. 


FACIO  UT  BBS;  facio  ut  facias,  Vol.  II.,  50  et  in  notis;  113. 

FACTOR, 

a  factor  renders  his  principal  liable.  Vol.  II.,  26  in  notis. 

the  factor's  authority  is  judged  of  according  to  the  custom  of  the  place 

of  his  business,  ib. 
when  a  factor  has  a  tacit  hypothec  on  goods  of  his  principal,  99. 

FALCIDIAN  PORTION,  413-16. 

FALSITY, 

false  coining,  Vol.  II.,  260. 

common  falsity,  262 ;  its  punishment,  ib.    See  Perjtjky. 

FATHER, 

a  father  miay  inflict  moderate  chastisement  on  his  child,  85. 

is  entitled  to  the  management  and  custody  of  his  children's  property, 
unless  curators  have  been  nominated  for  the  purpose,  ib.  ;  cannot 
enjoy  the  usufruct  of  property  which  the  children  have  acquired 
from  persons  other  than  himself,  ib.  90 ;  he  may,  however,  apply 
such  property  to  the  proper  education  of  his  child,  ib. 

the  father's  power  over  the  children  ceases  on  their  marriage,  87 ; 
emancipation,  88 ;  attaining  majority,  89. 

the  paternal  power  likewise  ceases  where  the  father  is  himself  placed 
under  guardianship,  ib. 

a  father  is  not  liable  for  the  debt  of  his  son.  Vol.  II.,  368. 

whether  a  father  is  bound  to  maintain  a  child  procreated  by  the  son 
out  of  wedlock,  ib. ;  or  compensate  a  girl  seduced  by  him  ?  ib.  See 
further  under  Children  ;  Paeents. 
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FEALTY, 

oath  of,  255. 
its  renewal,  ih. 

FEES, 

prescription  in  case  of,  206. 

FEUDAL  COURT,  Vol.  II.,  425-6. 

FEUDAL  LAW, 

its  introduction  into  the  Netherlands  not  known,  248. 

common  opinion  as  to  its  origin,  ih. 

opinion  of  Molinaeus  and  Conanus  on  the  subject,  249. 

opinion  of  Van  Leeuwen,  ih.  and  note  (a)  ;  253. 

its  existence  in  the  Netherlands,  249. 

feudi  jus  defined,  250-1  et  in  notis. 

FEUDAL  PROPERTY, 

how  it  resembles  and  difiers  from  emphyteusis,  250,  note  (b). 

is  indivisible,  252.   • 

subsequently  allowed  to  be  divided,  252  in  Twiis. 

the  usufruct  is  in  the  vassal,  the  dominium  in  the  lord,  252-3. 

unknown  in  Friesland,  254. 

in  Holland  and  France  assimilated  to  allodial  property,  255. 

the  vassal  may  with  permission  of  the  Grovernment  dispose  of  it  by  last 

will,  260. 
it  cannot  without  licence  be  disposed  of  by  will,  334. 
cannot  be  bequeathed  without  consent  of  the  lord,  393. 

FEUDS  or  FIEFS, 

their  nature,  how  acquired  and  lost,  &c.,  251-73. 

FICTIONS  of  law.  Vol.  II.,  491,  note  (d). 

FIDEICOMMISSUM,  , 

may  be  left  by  codicil,  314. 

fideicommissary  property  cannot  be  disposed  of  by  will,  334. 

of  fideicommissum  and  when  it  occurs,  375. 

he  to  whom  the  inheritance  is  handed  over  is  full  heir,  ih. 

doubtful  expressions  should  be  interpreted  against  the  institution  of 
fideioommissa,  376. 

who  may  leave  and  take  fideioommissa,  ih. 

fideicommissa  may  be  created  pur 6,  or  subject  to  a  condition,  ih. 

no  special  form  of  words  is  necessary  for  the  creation  of  a  fideicom- 
missum, ih. 

it  may  take  place  tacitly,  ih. 

the  intention  of  the  testator  is  principally  looked  at,  ih. 

in  case  of  doubt  the  presumption  is  against  the  creation  of  a  fidei- 
commissum,  ih. 

when  a  fideicommissum  is  considered  to  have  been  created  tacite,  ih. 
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PIDEICOMMISSUM— confirmed 

if  a  testator  states  in  a  second  will  that  the  first  will  shall  also  take 
effect,  the  heir  instituted  in  the  second  will  must  hand  the  inheritance 
to  the  heir  under  the  first  will,  deducting,  however,  the  Trebell.  or 
Falcid.  fourth  part,  377  ;  the  same  applies  by  virtue  of  the  clausule 
codicillair,  if  the  first  will  is  not  clearly  revoked  by  the  second,  ih. 

whether  a  prohibition  against  alienation  amounts  to  a  tacit  fideicom- 
missum,  377. 

law  of  Amsterdam  on  the  subject,  378  in  notis. 

a  prohibition  or  direction  by  the  testator  that  his  property  shall  not  be 
alienated  out  of  his  family  or  blood,  will  not  be  extended  beyond  the 
fourth  degree,  unless  the  test^itor  so  expressly  intended,  in  which  case 
it  will  extend  beyond  the  fourth  degree,  379 ;  in  this  way  Orot.  2.  20. 
11.  is  to  be  understood,  ih.  ;  Decker,  however,  maintains  that  the 
prohibition  against  alienation  cannot  extend  beyond  the  fourth 
degree,  ib.  in  notis. 

in  computing  the  fourth  degree  the  first  heir  is  excluded,  379. 

meaning  of  the  words  my  family  or  blood  used  by  the  testator,  without 
specifying  how  and  to  whom  the  property  shall  descend,  ib. ;  in  such 
case  it  is  considered  the  testator  intended  the  common  law  of  succes- 
sion ah  intestato  to  apply,  ib.  and  380 ;  in  other  oases  the  words 
nearest  relationship  are  taken  to  mean  nearest  relationship  to  the 
testator  and  not  to  the  heir,  380. 

in  a  fideioommissum  power  may  be  given  to  the  first  heir  to  spend  and 
alienate  the  property,  subject,  however,  to  letting  whatever  is  left  at 
his  death  descend  to  the  next  heir,  380  et  in  notis. 

this  is  often  practised  as  between  husband  and  wife,  381. 

but  the  first  heir  will  not  be  allowed  wantonly  to  squander  the  inherit- 
ance or  spend  it  to  the  prejudice  of  the  fideicommissary  heir,  ib. 

the  first  heir  may  not  diminish  the  estate  by  more  than  three-fourths, 
and  for  the  remaining  one-fourth  inventory  and  security  must  be 
given,  ih.  and  in  notis. 

a,  power  to  alienate  in  case  of  necessity  is  only  extended  to  necessary 
maintenance,  381 ;  and  will  not  take  place  where  the  heir  has  other 
property  out  of  which  to  maintain  himself,  382. 

the  power  to  alienate  in  case  of  fideioommissum  only  applies  to  aliena- 
tion inter  vivos  and  not  also  to  disposal  by  last  will,  ib. 

decision  of  the  Supreme  Court  of  Holland  on  the  point,  ib. 

in  the  charge  of  fideioommissum  among  children,  grandchildren  or 
further  descendants  are,  in  the  absence  of  a  contrary  intention,  not 
considered  as  included,  ib. 

children  mentioned  under  a  condition  when  considered  to  be  likewise 
instituted  heirs  and  when  not,  383. 

children  instituted  together  with  their  parents  will  not  be  joint  heirs 
with  their  parents,  but  come  after  them,  384 ;  and  no  direction  of 
inheriting  by  way  of  fideicommissum  from  the  one  to  the  other  takes 
place,  unless  such  clearly  appears,  ih. 

whether  representation  takes  place  in  the  case  of  fideicommissary 
inheritance,  ih. 

when  such  representation  is  extended  beyond  the  common  law  of 
succession  ab  intestato,  385. 
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who  are  included  under  the  terms  nearest  relations,  ib. 

anyone  instituted  as  heir  in  the  usufruct  with  power  to  spend,  alienate, 
or  dispose  of,  is  considered  to  be  instituted  in  the  ownership,  3S6 ; 
even  although  there  be  a  direction  that  at  his  death  what  remains 
shall  go  over  to  a  third  person,  ib. 

the  same  rule  applies  where  anyone  has  been  instituted  heir  in  the 
usufruct  and  no  one  else  is  mentioned  as  regards  the  ownership,  386. 

he  who  possesses  any  property  subject  to  a  fideicommissum  or  charge 
must  make  an  inventory  and  furnish  security,  ib. 

this  is,  however,  not  required  of  brothers  and  sisters  as  between  them- 
selves, nor  of  parents  on  behalf  of  their  children,  ib. 

even  although  the  first  heir  has  been  released  by  the  will  from  framing 
an  inventory  and  giving  security,  he  will  be  bound  to  do  so  where  the  ' 
second  heir  can  show  that  he  is  prejudiced  thereby,  ib.  and  381. 

fideicommissary  institutions  made  in  Holland  by  will  are  ineffectual 
with  respect  to  English  property  belonging  to  Dutch  citizens,  387  in 
notis. 

the  States  of  Holland  may  grant  freedom  of  the  property  from  the 
burden  of  fideicommissum,  ib. 

fideicommissum  is  not  lost  through  delay  of  the  heir  in  adiating  the 
inheritance,  404. 

a  fideicommissary  heir  may  encumber  property  subject  to  a  tax  on 
descent  by  inheritance,  419  in  notis ;  and  even,  with  consent  of  the 
fiduciary  heir,  sell  portion  of  such  property  to  pay  the  burden  due 
thereon,  ih. 

he  must  also  pay  the  20th  penny  when  the  property  descends  in 
collaterali  linea,  ib. 

a,  fideicommissary  heir  has  the  right  of  claiming  on  eviction  and  obtain- 
ing his  inheritance  out  of  the  immoveable  property  belonging  to  the 
deceased,  although  in  the  possession  of  a  third  person.  Vol.  II.,  102 ; 
unless  it  has  been  sold  upon  letters  of  special  grant,  ib.,  note  (s). 
See  Intebbst. 

FIEFS.     See  Feitds. 

FINES, 

prescription  in  case  of,  202. 

FISCAL  GENERAL,  Vol.  II.,  352. 

FISCUS, 

of  proceedings  at  law  concerning  the  public  revenue  and  taxes, 
Vol.  II.,  573. 

FISH, 

kept  in  a  pond  are  private  property,  158. 

FISHING, 

the  right  of  fishing  in  the  waters  of  Holland  belongs  to  the  Count,  except 
fishing  with  an  angling-rod,  which  is  open  to  everyone,  152,  163. 
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the  right  of  fishing   in   the   North   and   Zuyder   Seas  belongs  to   the 

countries  bordering  thereon,  163. 
the  inhabitants  of  &  country  have  the  right  of  preventing  strangers  from 

fishing  in  its  bays,  163,  note  (i). 
opinion  of  Grotius  hereon,  ib. 

FOOD, 

what  it  includes,  396. 

FOREIGNERS 

are  not  allowed  to  fill  important  public  offices,  70,  73. 

FOREIGN  JUDGMENT, 

how  made  executable.  Vol.  II.,  532  in  notia. 

FORTUNE-TELLERS  and  CONJURERS, 

are  liable  to  punishment.  Vol.  II.,  255,  268,  270. 

FOUNDLING  HOSPITALS, 

their  introduction  and  usefulness,  92    and  note  (d). 

FOWLING 

and  catching  of  birds   allowed  to  the  common   people  under   certain 
restrictions,  160-1. 

FRAUD, 

prescription  in  case  of  fraud,  201 ;  renders  a  contract  void  at  election  of 

the  party  defrauded.  Vol.  II.,  5  in  notis,  14  in  notis. 
the  onus  of  proving  fraud  lies  on  him  who  alleges  it,  5  in  notis. 
definition  of  fraud,  13,  note  (c). 
according  to  Groenewegen  the  actio  doli  mali  is  not  prescribed  till  after 

the  lapse  of  thirty  years  ;  according  to  Van  Leeuwen  it  is  prescribed 

in  two  years,  ih. 
distinction  drawn  by  Decker  on  the  point,  ib. 
fraud  does  not  render  a  contract  void  but  voidable  at  the  election  of  the 

party  defrauded,  ib.  ;  is  not  presumed,  5  in  notis. 
fraud  and  knavery,  how  punished.  Vol.  II.,  263. 

FREEMEN, 

who  are,  60,  72. 

FRIESLAND, 

feudal  property  is  unknown  in  JFriesland,  254. 

a  will  made  in  Friesland  requires  the  presence  of  seven  witnesses  to  its 
execution,  323. 

FRUCTUS, 

a  bond  fide  possessor  is  entitled  to  fruits,  183. 

what  is  included  under  fruits,  ib. 

when  the  enjoyment  of  the  fruits  ceases,  ib. 
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FRVCTVS— continued. 

a  bond  fide  possessor  has  a  claim  for  all  expenses  and  improvements,  184. 
secus  in  case  of  a  mala  fide  possessor,  ib. 

fructus  pendente!  belong  to  the  dominus  and  not  to  the  heirs  of  the 
usufructuary,  217. 

FUNERAL  EXPENSES 

have  a  preference  in  the  estate  of  the  deceased.  Vol.  II.,  93. 
what  is  included  thereunder  and  what  not,  ib.  ;  are  borne  on  the  side 
of  the  deceased  and  not  out  of  the  common  estate,  187. 

FURTUM  USUS,  Vol.  II.,  309-10  in  notis. 


GAME, 

the  right  of  hunting  large  game  belongs  to  the  Count,  159.  See 
Animal. 

GAMING, 

contracts  and  promises  founded  on  gaming  cannot  be  enforced.  Vol.  II. , 
29  and  in  notis  ;  nor  in  the  case  of  a  wager  which  depends  upon  a 
bare  accident,   and  is  not  mutually  beneficial,  ib.,  116. 

cases  in  which  a  person  may  be  relieved  against  the  consequences  of 
gambling,  117. 

GARDENS, 

adjoining  gardens  may  not  have  fences  higher  than  seven  feet,  299. 
See  also  Servitttde. 

GAUW-DIEVEN,  Vol.  II.,  548  in  notis^ 

GEINTERINEERT, 

meaning  of.  Vol.  II.,  425. 

GELDERLAND, 

in  Gelderland  husband  and  wife  may  not  bequeath  to  each  other  by 

will,  the  usufruct  alone  excepted,  342. 
the  surviving  spouse  retains  the  usufruct  of  the  moveable  property  in 

Gelderland,  447. 

GEPRAEVINIEERT,  455  et  in  notis. 

GHENT, 

pacification  of  Ghent,  10. 

GIFTS.     See  Donation. 

GODPARENTS 

may  not  inherit  by  will   any   immoveable   property   from   their   god- 
children, 339 ;  nor  moveable  property  of  considerable  value,  339. 
this  dissented  from  by  Decker,  ib.  in  notis. 
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GODSPENNING,  Vol.  II.,  149. 

GOLD, 

worked  into  another's  cloth  becomes  the  property  of  the  owner  of  the 
cloth,  181. 

GRACE, 

days  of  grace.  Vol.  II.,  221  (/). 

GRANDCHILDREN 

are  entitled  to  legitime  in  the  estate  of  grandparents,  356. 

when  considered  as  included  under  children,  and  when  not,  364,  382-3 

GRANDPARENTS 

are  liable  for  the  education  and  maintenance  of  their  orphan  grand- 
children, 91 ;  Vol.  II.,  368. 

GRANTS 

may  be  made  by  those  who  have  the  power  thereto,  29. 

they  are  either  general  or  particular,  29. 

when  once  made  are  irrevocable,  29  note  (i).     See  Crown. 

GRAS  EN  GRONDROERING,  Vol.  II.,  148. 

GRIEVEN  A  MINIMA,  Vol.  II.,  526. 

GROTIUS 

derives  the  right  to  tithes  from  the  ancient  Germans,  228  in  notis. 

his  definition  of  waterleiding,  298  in  notis. 

his  opinion  that  a  valid  marriage  may  take  place  with  a  minor  without 

consent  of  parents  or  near  relatives  is  contrary  to  the  polit.  Ordon.  of 

1580,  art.  3,  341. 
his  opinion  that  a  child  passed  by,  or  disinherited,  may  have  the  whole 

devise  of  inheritance  set  aside,  the  testament  remaining  effectual  in 

other  respects,  346  in  notis. 
this  approved  by  Decker,  347  in  notis. 
Grotius  Introd.  2,  20  §  11.  explained,  379. 
his  opinion  that  the  heir  charged  to  band  over  whatever  may  be  left  of 

the  inheritance,   cannot  spend  or  retain  more  than  three-fourths  of 

the  inheritance,  and  if  required  must  give  security,  380  in  notis. 
his  opinion   that  relationship  by  blood  in  the  case  of   succession   to 

property  does  not  extend  beyond  the  tenth  degree,  erroneous,  446  and 

in  notis. 
his  opinion  that  an  action  lies  for  recovery  of  what  has  been  promised 

for  the  doing  of  an  immoral  act,  such  act  having  been  performed,  is 

untenable,  Vol.  II.,  6,  note  (/). 
his  opinion  that  cession  of  right  of  action  by  a  creditor  to  a  cosurety 

must  take  place  before  payment  by  such  surety,  criticised,  Vol.  II., 

45  and  in  notis. 
his  opinion  as  to  a  mortgage  of  moveables  unaccompanied  by  delivery, 

105  in  notis. 
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GUOTIVS— continued. 

his  opinion  that  where  a  third  party  obtains  property  with  a  knowledg© 

that  it  has  been  pledged,  he  has  no  greater  right  than  the  pledgor,  ih. 
his  opinion  concerning  the  sale  of  stolen  property  in  market  overt,  131 

in  notis. 
criticism  of  his  opinion  that  a,  husband,  discovering  his  wife  in  the  act 

of  adultery,  may  kill  her  as  well  as  the  adulterer,  303  in  notis. 
his  opinion   that    a    father   may    slay   the    ravisher   of    his    daughter 

commented  on,  304  in  notis. 
his  opinion  that  the  owner  of  an  animal,  which  has  caused  damage,  may 

escape  further  liability  by  giving  up  the  animal,  320,  note  (c). 

GUARANTOR, 

a  guarantor  to  indemnify  or  secure  the  loss,  which  may  be  caused  by 
inability  of  the  debtor  or  the  depreciated  value  of  the  thing  pledged, 
is  not  bound  further  than  the  deficiency,  &c.,  Vol.  II.,  43-4. 

recourse  cannot  be  had  to  him  than  after  excursion  of  the  debtor  or 
thing  pledged,  ih. 

whether  a  guarantor  paying,  when  he  is  not  obliged  to,  can  have 
recourse  against  his  principal,  ih.  note  (n). 

GUARANTY, 

difference  between  guaranty  and  indemnity.  Vol.  II.,  139  in  notis,  412 
in  notis. 

GUARDIANSHIP, 
definition  of,  124. 

how  guardians  differ  from  executors  and  administrators,  ib.  in  notis. 
guardianship  may  be  either  testamentary,  legal,  or  dative,  ih.  and  125. 
blood-guardians,  ib.  i 

of  the  selection  and  appointment  of  guardians  by  the  magistrate,  126, 

128,  129. 
the  mother,  as  well  as  the  father,  may  appoint  guardians  by  will,  ih. 
testamentary   guardians    may    for   good    reasons   be    passed    over,    or 

another  guardian  appointed  to  act  with  them,  126. 
one  of  several  testamentary  guardians  dying,  another  may  be  appointed 

in  his  stead,  126-7. 
legal  guardianship  is  excluded  by  testamentary  guardianship,  127. 
no  guardians  having  been  appointed  by   the  will,    the   guardianship 

antiently  devolved  upon  the  Count,  128. 
the  Court  or  Orphan  Chamber  remains  upper  guardian  of  minors,  129. 
the  mother   or   grandmother    may   be    appointed   guardian    to   minor 

children,  ib.  ;  but  not  other  women,  ih. 
a  father,  who  is  excluded  from  the  inheritance  of  his  child,  cannot  at 

Amsterdam  be  guardian,  ib.  ;  nor  can  the  mother  or  grandmother  be 

guardian   there,    ih.  ;    but   they   may   have   the   administration   of 

property  belonging  to  their  children  upon  giving  security,  ib. 
in  case  of  dispute  between  the  father  or  mother,  or  other  guardian,  and 

the  children,  another  temporary  guardian  will  be  appointed,  ih. 
the  father  or  grandfather,  marrying  again,  retains  the  guardianship, 

ih.  ;  not  so,  however,  the  mother  or  grandmother,  130 ;  nor  will  she 
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reacquire  it  if  she  again  becomes  a  widow,  ib. ;  but  she  will  have  the 

right  of  supervising  the  education  of  the  minor,  ib.  in  notis. 
in  the  appointment  of  guardians  security  must  in  case  of  doubt  be  taken 

by  the  magistrate,  130. 
a  debtor  or  creditor  of  an  orphan  cannot  be  appointed  guardian,  ib.  ; 

unless  the  testator  haS  appointed  him  with  knowledge  of  the  debt,  ib. 
if  such  an  one  wishes  to  be  excused  from  the  guardianship  Paul  Voet 

thinks  it  should  not  be  allowed ;  whereas  John  Voet  prefers  to  leave 

the  matter  to  the  discretion  of  the  judge,  ib.  in  notis 
a  magistrate  who  appoints  guardians  of  insufficient  means  is,  according 

to  some  writers,  not  liable  on  that  account,  except  there  be  mala  fides 

or  fraud,  131 ;  but  he  will  be  liable  for  any  deficiency  if  he  has  taken 

no  security,  or  insufficient  security,  from  the  guardian,  ib. 
Decker  disapproves  this  view,  132,  note  (g). 
excuses  advanced  by  guardians  against  acceptance  of  the  office  are  to  be 

decided  by  the  Court,  132 ;  which  may  compel  an  unwilling  gaardian 

to  accept,  133. 
a  guardian  must  make  his  objection  or  excuse  within  twenty-one  days 

a  tempore  cognitionis,  otherwise  he  will  be  taken  to  have  accepted  the 

trust,  132  note  {h). 
.  duty  of  guardians  in  entering  upon  theiroffice,  133. 
a  guardian  must  furnish  a  proper  statement  and  account,   although 

released  by  the  will  from  this  duty,  133  and  note  (i). 
penalty  for  m^la  fide  excluding  property  from  the  inventory,  134. 
duty  of  the  guardian  in  investing  his  ward's  money,  ib. 
authority  of  guardians  over  their  wards,  135. 
all  acts  must  be  done  by  and  in  the  name  of  the  guardian,  ib. 
acts  and  obligations  entered  into  by  the  ward  are  not  binding,  unless 

the  ward  has  profited  by  the  transaction,  ib. 
a  ward  may  bind  others,  but  not  himself,  except  where  it  is  for  his 

benefit,  ib. 
a  minor  is  liable  for  necessaries,  135. 
a  guardian  may  dispose  of  his  ward's  moveable  property,  but  not  also  of 

his  immoveable  property,  except  with  consent  of  the  Court,  135. 
such  consent   will   not  be   given   unless   it  be   for   the   benefit   of   the 

minor,   ib. 
a  guardian  must  publicly  sell  the  ward's  property,  136  ;  or  otherwise,  in 

case  of  moveables,   he  will  be  liable  for  any  loss,    and   in  case  of 

immoveable  property  the  sale  will  be  void  as  well,  ib. 
how  guardianship  ends,  136-7. 

a  guardian  is  bound  to  account  on  the  determination  of  the  guardian- 
ship, and  is  liable  for  loss  caused  by  him,  138,  Vol.  II.,  224-5. 
a  guardian  electing,  on  behalf  of  his  ward,  the  fruits  instead  of  the 

legitimate  portion,   the  ward  may  as  a  rule  be  relieved  against  it. 

Vol.   I.  138;  but  this  admits  of  exceptions,   ib    note  (m). 
a  guardian  is  not  liable  for  loss  or  damage  caused  by  accident,  &c.,  138. 
this  illustrated  by  the  case  of  a  loan  of  the  ward's  money  to  a  person  of 

full  credit,  who  afterwards  becomes  bankrupt,  ib.  . 
a  guardian  will  be  liable  for  loss  where  he  has  not  laid  out  the  ward's 

property  upon  sufficient  mortgage  or  good  security,  139  note  (n). 
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the  heir  of  the  guardian  will  likewise  be  so  liable,  ib. 

a  guardian  may  not  lend  the  ward's  money  to  a  co-guardian,  ih. 

a  substituted  guardian  is  not  liable  for  acts  of  his  co-guardians  before 
his  appointment,  ih. 

an  honorary  guardian,  and  a  guardian  who  has  not  had  the  manage- 
ment, are  entitled  to  the  heneficium  excussionis,  139. 

of  the  remuneration  due  to  guardians,  141  in  notis. 

guardians,  their  wives  and  children,  may  not  inherit  by  will  immoveable 
property  belonging  to  their  wards,  nor  anything  by  which  such 
property  would  be  incumbered,  339 ;  nor  any  moveable  property  of 
considerable  value,  ih. 

this  dissented  from  by  Decker,  ih.  in  notis. 

GUTTERS 

may  not  be  placed  so  as  to  damage  a  common  wall,  288 ;  or  to  foul 
running  water,  299. 

GYZELING,  Vol.  II.,  538-9. 


HAGUE, 

provincial  Court  at  the  Hague,  19. 
High  Ck)urt  at,  19. 

HANDVULLING,  Vol.  II.,  124,  434-5. 

HANGING, 

if,  while  a  condemned  person  is  being  hanged,  the  rope  break,  he  is  not 
entitled  to  a  pardon,  Vol.  II.,  350 ;  but  must  be  hanged  again  with 
more  precaution,  351. 

H AVERY,  Vol.  II.,  242. 

HEARSAY, 

when  hearsay  evidence  amounts  to  half  proof.  Vol.  II.,  487,  and  when 
to  full  proof,  ih.     See  further  Evidence. 

HEERVAART,  254. 

HEERWEGEN,  295. 

HEIMRAAD,  Vol.  II.,  426. 

HEIR, 

the  heirs  of  a  guardian  are  liable  for  loss  occasioned  by  his  fault  or 

neglect,  139,  note  (n). 
an  heir  acquires  all  the  property  and  rights  of  the  deceased,  311. 
is  also  liable  for  his  obligations  and  debts,  ih.  ;  but  not  also  for  delicts 

of  the  deceased,  312. 
he  is  however  liable  for  fines  payable  by  deceased  to  the  extent  of  the 

property,  ib.  ;  and  also  to  make  compensation  for  injuries  caused  by 

deceased  to  the  full  amount,  ib. 
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according  to  Voet  a  person  who  cannot  be  heir  directly  may  be  heir 

fideioommissary,  317  in  notis. 
this  dissented  from  by  Decker,  ih. 
the  heir   is  bound  to  carry   out  the  bequests   and   directions   of   the- 

wiU,  343-4. 
who  may  be  heir,  344. 

if  an  heir  is  instituted  to  a  certain  share  without  co-heirs  in  the  other- 
shares,  no  jus  accrescendi  takes  place,  345. 
a  person  can  die  partly  testate  and  partly  intestate,  ib.  and  note. 
each  heir  must  bear  the  burdens  of  inheritance  in  proportion  to  his- 

share,  345. 
of  those  who  for  a  certain  portion  at  least  must  be  instituted  heirs,  ih. ; 

1st,  parents  their  children ;  2nd,  children  their  parents;  3rd,  brothers 

and  sisters,  ih. 
the  heir  should  be  clearly  described  and  named  in  the  will,  362. 
no  special  words  are  necessary  for  the  purpose  if  only  the  intention  be- 
clear,  ih. 
the  intention  rather  than  the  meaning  of  the  testator's  words  is  to  he- 

followed,  362. 
meaning  of  the  word  heirs  occurring  in  a  will,  363. 
several  heirs  instituted  in  the  whole  will  take  in  equal  shares,  355. 
jus  accrescendi  among  coheirs,  ih.  et  in  notis. 
if  the  heirs  or  heir  die  before  the  testator,  the  inheritance  will  descend. 

ah  intestato,  366. 
an  heir  may  be  instituted  under  a  condition  or  from  or  until  a  certain 

day,  368. 
effect  thereof,   ih. 
the  heir  must  comply  with  the  condition,  provided  it  be  in  his  power  to> 

do  so,  ih. 
an  impossible  condition  will  be  entirely  rejected,  369. 
the  condition  may  consist  in  the  heir  not  doing  something  in  which  case 

he  may  at  once,  under  security,  claim  the  inheritance,  ih. 
a  condition  not  to  marry  is  considered  as  improper,   but  not  also  a 

condition  until  the  heir  marry,  ih.  et  in  notis. 
of  the  case  where  a  person  is  appointed  heir  on  condition  that  he  marry 

a  certain  woman  and  he  refuses,  370. 
what  is  the  rule  where  the  woman  dies  or  refuses  to  marry  the  instituted 

heir?  ih. 
an  heir  prohibited  by  the  will  from  demanding  an  inventory  or  security 

from  the  survivor  of  two  spouses,  may  nevertheless  make  such  demand, 

if  he  can  show  the  prohibition  is  prejudicial  to  him,  371. 
duty  of  the  heir  where  the  testator  has  bequeathed  property  belonging 

to  another,  392. 
when  the  heir  has  the  choice  in  case  of  a  legacy  of  one  of  two  things  of 

the  same  kind  belonging  to  the  testator,  ih. 
an  heir  may  take  a  legacy  left  him  by  the  will  and  repudiate  the 

inheritance,  400 ;  unless  the  testator  intended  otherwise,  ih. 
he    must    discharge    all    legacies    immediately    on    the    death   of    the- 

testator,  ih.  ;  otherwise  interest  or  compensation  must  be  paid,  ih. 
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an   heir,    having   approved   a   will,    although   made   nulliter   vel   non 

solenniter^  must  satisfy  the  legacies,  401  in  notis. 
an  heir,  who  has  adiated,  is  liable  for  the  debts  of  the  testator,  although 

they  exceed  the  assets,  403. 
but  he  is  not  liable  for  a  personal  duty  .attached  to  the  deceased,  nor 

for  his  crime,  404. 
but  an  heir  must  pay  the  fines  and  penalties  which  result  from  the 

crime  of  the  deceased,  Vol.  II.,  369. 
the  heir  has  no  power  to  select  anything  in  satisfaction  of  the  Falcidian 

and   Trebellian   portions,    unless   the  legatees   and   fideicommissarii 

allow  him  such,  Vol.  I.,  414  in  notis. 
the  heir  continues  liable  for  the  debts  of  the  estate  after  deduction  of 

the  Trebellian  fourth,  415 ;  but  not  for  the  legacies,  ii. 
the  heir  is  liable  to  the  testamentary  creditors   ex   quasi   contractu, 

Vol.  II.,  p.  7  in  notis. 
if  an  heir  is  suspected  of  bankruptcy  and  the  creditors  of  the  estate 

apprehend  a  loss  through  the  mixing  of  the  heir's  property  with  that 

of  the  estate,  they  have  the  right  of  having  the  property  of  the  estate 

separated  from  that  of  the  heir.  Vol.  II.,  111-12. 
the  creditors  enjoy  this  right  although  the  property  of -the  estate  has 

been  pledged  or  mortgaged  by  the  heir  to'his  own  creditors,  Vol.  II., 

112.     See  also  SuBSTiTirTioisr ;  Will. 

HBNRICUS  NOBLE,  246. 

HEUSDEN, 

county  of,  rules  of  succession  in  case  of  intestacy  followed  there,  436. 

HIRING.     See  Letting. 

HOEKS  EN  KABEL  JAUWS  OORLOG,  253. 

HOLLAND  and  WEST  ERIE SL AND, 
first  Courts  of  Justice  in,  19. 
the  County  of  Holland  is  held  in  fee  from  the   Emperor  as   a   free 

fief,  256. 
Supreme  Court  of  Holland  and  its  decision  in  the  case  of  the  Lady 

Elizabeth  van  Arkel,  360. 

HOMICIDE, 

definition,  Vol.  II.,  265. 

its  punishment  left  to  the  discretion  of  the  judge   according   to  the 

circumstances,  265-6. 
of  the  ordinary  and  extraordinary  punishment  in  case  of  homicide,  266. 
distinction  between  homicidium  culposum,  and  qualificatum,  ih.  in  notis. 
of  parricide  and  its  punishment,  266. 
infanticide,  ib. 

they   who  expose  their   children   in   a   public   place   are   punished   at 
discretion,  267. 
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they  who  expose  children  in  a  private  place,  where  they  perish  of  colil 

or  hunger,  are  punished  with  death,  ib. 
he,    who  having   been   bribed   to   kill  .another,    completes   the   act,    i>* 

punished  with  extraordinary  punishment,   ib. 
of  the  case  where  a  person  having  been  bribed  merely  to  wound  another, 

inflicts  a  mortal  wound  or  kills  him,  ib.  note  (c). 
of  killing  by  means  of  poison,  268. 
of  death  through  negligence,  270. 
punishment  in  such  cases  is  discretionary,  ib. 
excessive    drunkenness    does   not   with   us   excuse   a   person    from   the 

ordinary  punishment,  271. 
where  death  is  caused  without  neglect  or  fault,  in  consequence  of  some- 
thing done  in  a  proper  manner,  there  is  no  crime,  272. 
likewise  when  a  person  in  self-defence  is  obliged  to  protect  his  life,  wife, 

children,  or  property,  against  violence,  ib.  ;  or  where  he  kills  a  night- 
thief,  or  the  ravisher  of  a  woman,  ib. 
homicide    will    be    in    self-defence    where    we    cannot    escape    without 

resistance,  273. 
of  resistance  to  and  killing  of  night-robbers,  ib.  et  in  notis. 
the  occupier  of  a  house  is  not  bound  to  retreat  from  a  night-thief,  as 

in  other  cases  of  self-defence,  ib. 
opinion  of  Lord  Cockburn  on  this  point,  274  in  notis. 
where  a  man  of  honour  has  killed  another  it  is,   in   case  of   doubt, 

presumed  that  he  did  so  in  self-defence,  ib. 
killing  in  defence  of  our  property,  273-4  et  in  notis. 
the  onus  of  proving  that  the  thief  or  robber  was  killed  in  defence  of 

life  or  property  lies  on  the  accused,  ib.  in  notis 
in  such  a  case  husband  and  wife  ought  to  be  allowed  to  give  evidence 

for  each  other,  ib. 
in  case  of  necessity  force  may  be  opposed  by  force,  274. 
a  man  may  kill  his  wife  and  her  adulterer,  discovered  by  him  in  the 

act,  ib.  and  302. 
likewise  a  father  the  ravisher  of  his  daughter,  ib.  302. 
how  far  this  is  observed  at  the  present  day,  302-3  et  in  notis. 
the  better  opinion  is  that  the  slayer  is  guilty  of  manslaughter,   304 

in  notis. 
can  an  adulterer,  who  is  caught  in  the  act  by  the  father,  and  assaulted 

by  him,  plead  self-defence  in  case  he  kill  the  father?  304  in  notis. 

See  also  under  Adultery. 
of  death  by  suicide.     See  StriciDB. 
he,  who  upon  request  or  command  of  another  kills  such  other,  is  liable 

to  punishment,  277  in  notis. 
persons  found  drowned  may  not  be.  removed  from  the  place  of  discovery 

before  a  proper  examination  by  the  authorities  has  taken  place,  277. 
of  death  caused  in  a  fight  in  which  several  persons  are  engaged,  278. 
in  such  case  the  punishment  is  less  than  ordinary,  ib. ;  except  where 

such   persons   went   out   together   for   the   purpose   of   assailing   the 

deceased,  282. 
the  person  who  has  caused  death  is  also  bound  to  make  compensation  to 

the  relatives  of  the  deceased,  ib. 
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of  the  kind  of  damage  or  loss  which  must  be  compensated,   ih.     See 
Compensation. 

HOMOLOGATED,  Vol.  II.,  509. 

HOND;  HONDEN,  in  case  of  sale.  Vol.  II.,  147. 

HOON,  Vol.  II.,  295  in  noiis,  298. 

HOSPITALS, 

have  a  tacit  hypothec  over  property  of  the  administrators.  Vol.  II.,"  98. 

HOUSEBREAKING,  Vol.  II.,  292,  313. 

HOUSEHOLD.     See  Jtjeisdiction. 

household  goods,  household  furniture,  what,  394. 

HOUWHEER,  236. 

HUISRAAD,  394. 

HUISSITTEN,  333. 

HUNTING, 

of  large  game  appertains  to  the  Count,  159 ;  and  those  to  whom  it  has 
been  specially  granted,  ib.  in  notis. 

HUSBAND  and  WIFE, 

the  husband  is  guardian  of  his  wife,  42. 

he  appears  in  law  for  her,  encumbers  and  alienates  her  property,  ih. 

and  VoL  II.,  196. 
he  may  be  restrained  from  squandering  the  wife's  property.  Vol.  I., 

42-3,  and  Vol.  II.,  100-101. 
the  husband  may  by  antenuptial  contract  be  deprived  of  the  power  to 

administer  or  alienate  her  property,  43,  and  Vol.  II.,  100,  191-4. 
the  husband  will  not  be  bound  by  any  transaction  of  the  wife,  VoL  I., 

43 ;  except  where  she  is  a  trader  or  has  pledged  his  credit  for  the 

support  of  the  household,  ib.  and  44. 
so  the  husband  will  be  liable  for  necessaries  bought  by  the  wife  even 

where   these  perish  immediately   after   completion   of   the  contract, 

Vol.  II.,  19,  note  (i). 
a  husband  in  Friesland  cannot  alienate  or  encumber  the  wife's  property 

without  her  consent.  Vol.  I.,  45. 
husband  and  wife  may  make  a  joint  will,  318.     See  Will. 
husband  and  wife  may  bequeath  to  the  survivor  of  them  the  usufruct 

of  all  property  of  the  deceased,  provided  the  latter  educate  the  children 

of  the  marriage,  360. 
this  usufruct  ceases  on  the  re-marriage  of  the  survivor,  ib. 
surviving    husband   or   wife   takes  the   property   on   failure   of   blood 

relations,  according  to  Roman  law,  447. 
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this  is  not  observed  in  Holland,  ib.  and  501.     See  Inheeitancb. 
liability  for  each  other's  debts  contracted  before  and  during  marriage, 

Vol.  I.,  489 ;  Vol.  II.,  181,  196,  367. 
liability  of  the  wife  where  community  has  been  excluded,  191. 
whether  the  debts  made  by  one  of  the  spouses  before  marriage  may  be 

deducted  by  the  other  or  his  heirs  on  a  division  upon  a  dissolution  of 

the  marriage,  182. 
a  widow  or  widower  having  children,  and  continuing  in  possession  of 

the  undivided  estate,  the  half  of  the  profits  accruing  after  the  death 

of  the  predecessor  will  go  to  the  children,  without  their  being  liable 

to  share  in  any  loss,  or  encumbrance  created  by  the  survivor,  ib. 
this  has  been  introduced  in  several  countries  in  favour  of  the  children 

and  as  a  punishment  to  careless  parents,  183. 
but  many  are  of  opinion  that  in  the  absence  of  special  statute  the 

community  ceases  with  the  death  of  the  predeceaser,  ih. 
this  opinion  is,  however,   disapproved  by  Van  der  Marck,   who  holds 

that  the  heirs  of  the  predeceaser  may,  if  they  choose,  continue  the 

community  with  the  survivor,  ih.,  note  (/). 
it  follows  that  profits  and  losses  continue  in  common  until  a  division  or 

re-marriage,  ib.  in  notis.     See  further  under  Antenuptial  Contract 

and    COMMTJNITY. 

a  husband  or  wife  may  not  enjoy  the  mourning  clothes  for  the  deceased 

spouse  out  of  the  common  estate,  187. 
funeral  expenses  are  borne  on  the  side  of  the  deceased,  ih. 
the  spouses,  or  their  heirs,  have  the  right,  on  dissolution  of  the  marriage, 

to'  require  each  other  to  bring  in  the  property  given  in  marriage,  ih. 
likewise  to  claim  compensation  for  the  things  which  remained  without 

community,  and  have  been  sold  by  the  husband  during  the  marriage, 

or  have  been  lost  through  his  neglect,  188. 
effect  of  the  stipulation  in  an  antenuptial  contract  whereby  the  husband 

is  prohibited  from  mortgaging  or  alienating,  &c.  the  wife's  property, 

192-3.     See  Antenuptial  Contkact. 
the  husband  alienates  and  mortgages  the  wife's  property  without  her 

consent,  196. 
the  spouse,  who  has  committed  adultery,   forfeits  everything  to  which 

he  or  she  was  entitled  by  common  law  or  antenuptial  contract  in 

favour  of  the  innocent  spouse,  199-200. 
jewels,  given  by  the  bridegroom  to  the  bride  on  marriage,  are  considered 

to  belong  to  the  wife,  203. 
the  wife  receives  her  marriage  property,  which  she  has  contracted  to 

have  free,  with  or  without  the  fruits,  as  it  may  be  found,  ih. 
no  expenses  incurred  by  the  survivor  during  marriage  are  deducted, 

even  although  made  for  the  improvement  of  the  property,  or  recovery 

of  the  fruits,  ih'. 
gifts  and  presents  between  husband  and  wife  are  invalid,  204. 
but  anything,  given  by  the  spouses  to  each  other  and  persisted  in  until 

death,  is  considered  as  a  dona,tion  mortis  causa  and  effectual,  ih. 
whatever  the  wife  has  expended  on  any  of&ce,  employment,  or  dignity, 

for  her  husband,    remains  effectual  so   far  as  it  was  necessary   in 

support  of  the  marriage,  ib. 

B.D.L. II.  46 
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so  clothes  and  jewels  given  by  the  husband  to  the  wife,  for  her  attire 

and  ornament,  are  considered  to  have  been  properly  given,  if  they  do 

not  exceed  the  circumstances  of  the  husband,  ib. 
liability  of  the  wife,  married  by  antenuptial  contract,  for  suretyship  of 

husband.     See  Antenuptial  Contbact. 
the  wife  and  her  heirs  may  be  sued  for  half  the  husband's  debts,  367. 
the  wife  is  not  liable  for  fines  and  penalties  imposed  upon  the  husband 

for  some  wrongful  act,  ib. 
if  all  the  husband's  property  is  confiscated,  the  half  of  the  profits  wiU 

remain  free  for  the  wife,  ib. 
a  wife  may,  before  burial  of  her  husband,  renounce  the  estate,  ib. 
mode  of  procedure  in  such  case,  ib, 
she  thereby  escapes  liability  for  the  debts,  ib. 
a  husband  may  be  sued  during  marriage  for  debts  of  the  wife  incurred 

before  marriage,  368. 
but  not  for  debts  made  by  her  during  marriage,  except  those  contracted 

with  his  consent  or  for  the  common  household   ib. 

See  also  under  Moetgage  ;  Paktneeship  ;  Pbefekencb  ;  Wife. 

HYPOTHEC, 

how  hypothec  differs  from  pledge,  "Vol.  II.,  112,  note  (a).     See  further 
under  Moetgage. 


IDIOTS, 

are  treated  as  minors  in  law,  83-4. 
placed  under  guardians,  141. 
cannot  alienate  property,  193. 
nor  make  a  will,  331. 

IGNORANCE, 

of  law,  when  it  may  excuse  and  when  not,  32,  and  note  (m). 

ILLEGALITY, 

■  whatever  is  given  for  an  unlawful  or  immoral  purpose  may  be  recovered 
back,   provided  the  immoral  purpose  be  on  the  side  of  the  receiver 
alone.  Vol.  II.,  116. 
money  promised  in  gaming  or  gambling  cannot  be  recovered,   ib.    et 
in  notis.        , 

ILLEGITIMATE, 

who  are  illegitimate,  47  et  seq. 

such  persons  are  subject  to  certain  disabilities,  ib. 

they  could  formerly  not  give  evidence  against  legitimate  persons,  48. 

IMBECILE, 

imbecile  persons  are  treated  as  minors,  83. 

IMMORALITY  and  LEWDNESS,  Vol.  II.,  307. 
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IMMOVEABLE, 

immoveable  property  defined,  145,  245. 

when  actions  and  debts  are  considered  immoveable  property,  145. 

immoveable  property  must  be  transferred  coram  lege  loci,   191 ;   and 

Vol.  II.,  50. 
it  follows  the  lex  rei  sitae,  Vol.  I.,  428. 
when  sold,  it  passes  cum,  oneris,  Vol.  II.,  85-6. 

IMPROVEMENTS, 

a  bond  fide  possessor  is  entitled  to  compensation  for  improvements,  184. 
See  Expenses. 

INBOEDEL,  3^4. 

INBRENGT,  Vol.  II.,  134. 

INCAPACITY.     See  Idiots  ;   Lttnatics  ;   Minces  ;   Peodigais  ;   Waeds  ; 
Women. 

INCENDIARIES,  Vol.  II.,  294. 
how  punished,  316. 

INCEST, 

definition  of  this  crime.  Vol.  II.,  304 ;  its  punishment,  ib.  and  305  et 
in  notis. 

INDUCTION.     See  Respite. 

INFAMOUS, 

who  are  infamous  persons,  348. 

INFANTICIDE.     See  Homicide. 

INFANTI  PROXIMI, 

whether  they  can  be  criminally  punished  or  not.   Vol.   II.,   246  and 
note  (d). 

INHEIM-BRIEVEN,  Vol.  I.,  74. 

INHERITANCE, 

a    debtor    may    renounce    his    inheritance    to    the    detriment    of    his 

creditors,  196. 
defined,  311. 
it  includes  not  merely  the  property  in  possession  of  the  deceased,  but 

also  his  rights  of  action  and  debts,  ib. 
inheritance  is  acquired  either  by  last  will  or  intestacy,  312. 
cannot  be  left  or  revoked  by  oodicU,  314. 
an  inheritance  may  descend  partly  by  will  and  partly  ah  intestato, 

345  and  note. 
institution  of  inheritance,  361.     See  Fideicommissum  ;  Heie  ;  Sttbsti- 

tittion  ;  Will. 
inheritance  by  substitution,  372. 


724  INDEX. 

INHERITANCE— comtiTMted. 
adiation  of,  402. 
children  of  the  first  degree  are  for  their  benefit  considered  to  have 

inherited  without  adiation,  402. 
but  to  make  them  liable  for  the  debts  of  the  deceased  it  must  be  shown 

that  they  have  adiated,  403. 
effect  of  adiation,  ib.  ^ 

an  heir,  who  has  adiated,  is  liable  for  the  testator's  debts,   although 

they  exceed  assets,  ih. 
an  inheritance  remains  in  abeyance  until  adiation,  404. 
and  is  transmitted  to  the  heir  although  no  adiation  has  taken  place,  ih. 
tacit  transmission  of  inheritance  does  not  take  place  except  in  children 

of  the  first  degree,  ih. 
in  Brabant  and  France  a  different  custom  prevails,  405. 
of  the  right  to  adiate  or  repudiate  an  inheritance   ih.  et  in  notis. 
benefit  of  inventory,  405-6. 
whether  an  heir,  having  availed  himself  of  the  jus  deliherandi,  can 

afterwards  enjoy  benefit  of  inventory  ?    Decker  holds  the  afirmative, 

406,  note  (c). 
benefit  of  inventory  must  be  sought  from  Government  before  adiation, 

407. 
inventory  must  be  made  within  40  days  after  obtaining  the  benefit,  ih. 
it  must  be  made  of  all  property,  actions,  credits,  &c.,  ih. 
security  must  be  given  by  the  heir  under  benefit  of  inventory,  before 

adialion,  ih. 
creditors  and  others  must  be  summoned  to  appear  in  opposition,  ih. 
poorhouses  in  Holland  and  West  Friesland  may  adiate  without  benefit 

of  inventory,  407-8. 
a  guardian  as  such  must  also  pray  benefit  of  inventory,  408  in  notis ; 

otherwise  he  will  be  liable  actione  twtelcz  directa,  ih. 
there  is  no  time  fixed  in  Holland  within  which  benefit  of  inventory 

must  be  prayed  for,  409. 
This  is  left  to  the  discretion  of  the  judge,  ih. 

in  Brabant  and  Flanders  it  must  be  prayed  within  three  months,  409. 
this  benefit  is  not  granted  if  anyone  of  the  feJood-relations  of  the  deceased 

is  willing  to  administer  the  estate  as  full  heir,  409 ;  but  not  also  a 

surviving  husband  or  wife,  ih. 
some  think  the  relation,  who  wishes  to  enter  as  full  heir  without  benefit 

of  inventory,  must  be  related  to  the  deceased  in  equal  degree  with 

him  who  wishes  to  enter  with  benefit  of  inventory,  ih. 
where  any  of  the  relatives  wishes  to  act  as  full  heir,  the  instituted  heir 

may  waive  his  privilege  obtained  under  benefit  of  inventory   and 

adiate  as  full  heir  without  such  benefit,  410. 
an  heir  with  henefit  of  inventory  is  not  liable  further  than  the  assets  of 

the  estate,  but  he  must  observe  all  the  testator's  transactions,  ih.  ; 

unless  the  dealings  of  the  testator  tend  m  fraudem.  heredis,  or  the 

heir  has  a  right  propria  nomine,  ih.  in  notis. 
benefit  of  inventory  must  be  asked  six  weeks  after  decease  of  testator,  ih. 
notice  must  be  given  to  creditors,  ih. 
how  the  property  is  valued  and  the  liquid  debts  are  paid,  ih. 
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the  heir  may  deduct  the  expenses  of  burial,  medicines,  inventory,  sale 

of  property,  &c.,  ih. 
where  the  heir  ha,s  a  claim   against  the  estate  he  is   regarded  as   a 

creditor,  ib. 
an  heir  with  benefit  of  inventory  is  nbt  prejudiced  by  destruction  of  the 

thing,   ib.  ;  nor  is  he  liable  for  the  20th  penny,   except  as  to  any 

surplus  he  enjoys,  ib. 
benefits  which  accrue  to  the  heir  with  inventory,  and  losses  he  incurs,  ib. 
by  neglect  of  inventory  the  Trebellian  and  Legitimate  portions  are  not 

lost,  ib. 
an  inheritance  may  be  repudiated  expressly  or  tacitly,  411. 
in  case  of  repudiation  the  inheritance  will  descend  to  those  who  are 

nearest  ab  intestato  to  the  deceased,   ib.  ;   and  the  will  is  thereby 

destroyed,  unless  further  confirmed  by  clausule  codicillair,  ib. 
legacies  and  other  directions  will  then  have  to  be  satisfied  by  the  heirs 

ab  intestato,  412,  and  note  (h). 
if  anyone  has  repudiated  the  inheritance  by  will  in  order  to  succeed 

as   heir   ab   intestato   he   will   be   bound   to  observe   the   directions, 

bequests,  &c.,  contained  in  the  will,  411-12. 
the  same  rule  applies  where  the  instituted  heir  repudiates  in  order  to 

benefit  a  substituted  heir,  &c.,  and  both  of  them  will  be  liable  for  the 

legacies,  412. 
in  such  case  he   who  possesses  the  property  must  first  be  proceeded 

against,  ib. 
the  same  rule  also  applies  to  codicils  and  incomplete  wills,  and  to  a 

direction  to  pass  property  as  fideicommissum,  ib.  ;  unless  the  testator 

has  expressly  directed  that  only  he  who  is  heir  ex  testamento  must 

satisfy  the  legacies,  ib.  in  notis. 
a  person  may  die  partly  testate  and  partly  intestate,  ib.  and  345. 
tax  on  inheritances,  in  fa^vour  of  the  State,  in  case  of  immoveable  pro- 
perty, mortgages  of  land,  and  other  hypothecations,  &c.,  418. 
right  to  succeed  to  an  inheritance  ab  intestato,  when  it  takes  place,  424. 
the  nearest  relations  have  the  right  to  succeed,  ib 

such  relations  are  divided  into  descending,  ascending,  and  collateral,  ib. 
of  these  classes  the  heirs  in  the  descending  line  first  succeed  to  the 

inheritance,   ib. 
hereunder  are  included  aU  legitimate  children  and  grandchildren  with- 
out end,  425. 
children  in  the  first  degree  inherit  per  capita  in  equal  shares,  ib. 
further  descendants  take  per  stirpes,  ib. 
illegitimate  children  do  not  inherit  ab  intestato  from  their  parents,  ib.  ; 

but  natural  children  inherit  from  their  mother,  ib. 
a  child  born  in  adultery  or  incest  is  entitled  to  maintenance  out  of  the 

estate  of  its  grandmother  on  the  mother's  side,  ib.  in  notis. 
he  cannot  be  benefited  by  the  will  of  his   parents  beyond  necessary 

maintenance,  426  in  notis. 
where  there  are  several  children  by  different  marriages  they  wiU  inherit 

the  property  of  their  common  father  and  mother  like  other  children, 

but  will  receive  beforehand  whatever  is  derived  from  their  predeceased 
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father  or  mother,   426 ;   except  where  the   property  has  become  so 

mixed  that  this  cannot  be  ascertained,  427. 
after  the  heirs  in  the  descending  line,  those  in  the  ascending  line  take, 

427. 
father  or  mother  of  the  deceased  inherits  together  with  brothers  and 

sisters,   H.  ;  this  is  also  extended  to  the  children  of  brothers  and 

sisters,  ih. 
after  parents  come  grandfather   and  grandmother,    and   among   such 

relations  no  representation  takes  place,  ih. 
lastly  oome  the  collateral  relations,  ib. 
among  these,  brothers  and  sisters  of  the  full  blood  and  their  children 

per  stirpes  are  the  first,  ih. ;  after  these  come  half-brothers  and  sisters, 

ih.  ;   and  after-  them  the  nearest  in  blood  to  the  exclusion  of   all 

others,  ih.  ■ 
succession  according  to  Aasdom,'s  and  Schependom' s  Becht,  427. 
principle  upon  which  the  Aasdom's  recht  and  Schependom's  recht  are 

respectively  founded,  427-8. 
towns  and  other  places  which  follow  the  Placaat  of  Dec.  ,1599,  428. 
as  regards  moveable  property,  the  law  of  the  place  of  death  is  followed  ; 

but  immoveable  property  follows  the  lex  rei  sitm,  ih. 
statutes  which  treat  of  succession  ah  intestato  are  real,  ih. 
if  a  child  die  in  a  strange  place,  the  law  of  the  place  where  the  parents 

had  their  domicile  will  prevail,  429. 
the  custom  of  the  ancient  Aasdom's  and  Schependom's  law  not  followed 

in  such  cases,  ih.     And  see  under  Domicile. 
the  law  of  succession  under  the  politique  Ordon.  of  1580  is  of  universal 

application  in  Holland,  a  few  places  alone  excepted,  ,432. 
where  the  Ordon.  is  silent  the  Schependom' s  regt  is  referred  to,  ih. 
this,  however,  only  obtains  in  case  of  succession  ah  intestato,  and  not 

under  a  will,  ih. 
case  put  illustrative  of  this,  ih. 
according  to  the  general  law,  children  and  their  offspring  in  infinitum 

are  preferred  before  other  relations,  433. 
father  and  mother,  failing  other  descendants,  are  full  heirs,  ih. 
if  one  of  the  parents  only  be  surviving,  the  entire  property  goes  to  the 

relatives  on  the  side  of  the  deceased,  ih.  ;  and  first  to  brothers  and 

sisters,    both  of    the   full    and   half-blood,    each   equally,    provided 

they  are  related  to  the  deceased  on  the  side  of  the  deceased  parent,  ih. 

and  also  upon  their  children  and  grandchildren  per  stirpes,  ih. 
■if  the  bed  upon  which  the  deceased  was  begotten  is  separated,  neither 

the  parents,  nor  even  collateral  relations  of  the  deceased  on  the  side 

of  the  surviving  parent  alone,  are  entitled  to  succeed,  ih. 
if  there  be  no  relatives  on  the  side  of  the  deceased  parent,  the  inherit- 
ance descends  to  the  Count,  ih. 
failing  both  father  and  mother,  the  inheritance  is  divided  into  two  equal 

portions,  ih.  ;  one  moiety  goes  to  the  side  of  the  father,  the  other  to 

that  of  the  mother,  ih.  ;  and  first  to  brothers  and  sisters  alike,  both 

of  the  full  and  half-blood,  and  their  children  per  stirpes,  434. 
half-brothers  and  sisters  share  with  the  half-hand  only,  ih. 
this  differs  from  the  Roman  law,  ih. 
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example  illustrative  of  this  rule,  ih. 

failing  both  father  and  mother,  and  full  brothers  and  sisters,  the  estate 

is  likewise  separated  into  two  equal  shares,  ih. 
if  there  be  half-brothers  and  sisters  or  their  descendants  on  one  side 

only,  they  will  share  equally  with  the  relatives  on  the  other  side,  ih. 
of  the  rule  where  descending  relations,  father  and  mother,  brothers  and 

sisters  of  the  full  and  half-blood  fail,  ih. 
descendants  of  brothers'  and  sisters'  grandchildren  failing,  the  property 

of  deceased  goes  to  the  grandfather  and  grandmother  on  both  sides, 

435. 
failing  one  of  the  grandparents  and  the  bed  being  separated,  the  share 

of  the  one  failing  goes  to  those  nearest  related  to  the  deceased  on  the 

side  of  his  predeceased  grandparent,  ih. 
in  such  case  likewise  the  half-blood  takes  with  the  half -hand,  ih. 
failing  these,  the  further  collateral  relations  nearest  to  the  deceased  are 

admitted,  ih. 
the  custam  in  Zeeland  is  according  to  Sohependom's  law,  ih. 
of  the  rule  observed  in  the  County  of  Arkel,  ih. 

under  the  Aasdom's  law  the  children  and  further  descendants  are  like- 
wise first  called  to  the  inheritance,  437. 
failing  these,  it  goes  to  father  and  mother,  ih.  • 

the  bed  having  been  separated,  and  failing  father  or  mother,  the  sur- 
viving parent  takes  half,  and  the  full  or  half-brothers  and  sisters,  &c. 

the  other  half,  438 ;  provided  the  half-brothers  and  sisters  are  related 

to  the  deceased  on  his  side,  ih. 
grandparents  are  postponed  to  brothers  and  sisters  of  the  whole  or 

half-blood  and  their  descendants,  ih.  ;  except  only  where  these  are  on 

one  side  alone,  for  then  the  grandparent  takes  together  with  them  in 

equal  shares,  ih. 
failing  brothers  and  sisters  of  the  full  blood,  the  surviving  father  or 

mother  takes  the  property,  and  is  preferred  to  other  relations,  even 

though  there  be  children  or  grandchildren  of  deceased's  full  brothers 

and  sisters,  ih. 
decisions  interpreting  art.  3.  Placaat  18  Dec.  1599,  438-9. 
the  surviving  father  or  mother  failing,  brothers  and  sisters  both  of  the 

full  and  half-blood  and  their  descendants  are  admitted,  ih. 
of  the  rule  where  there  are  half-brothers  and  sisters  on  both  the  side  of 

father  and  mother,  or  on  one  side  only,  439. 
of  the  rule  in  case  the  children,  &c.,  of  full  brothers  and  sisters  fail,  440. 
if  there  be  half -brothers  and  sisters  on  one  side  only,  they  take  equally 

with  grandparent  or  other  ascendant,  ih. 
in  the  collateral  branch  no  representation  is   allowed,   ih.  ;  examples 

illustrating  this,  ih. 
father  and  mother,  brothers  and  sisters,  both  full  and  half,  and  their 

descendants,  failing,  the  inheritance  goes  to  the  nearest  ascendant,  ih. 
failing    ascending   relations,    the   nearest    descendants    of   the    grand- 
children, whether  of  the  whole  or  half-blood,  succeed  per  capita,  441. 
after  these  come  the  uncles  and  aunts  of  the  deceased  per  capita,  ih.  ; 

arid  likewise  their  children  by  representation,  whether  of  the  whole 

or  half-blood,  ih. 
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uncles  and  aunts  failing,  their  children  in  the  first  degree  take  per 

capita  together  with  granduncles  and  aunts,  ih 
after  these  come  the  nearest  in  blood,  ih. 
how  this  is  to  be  understood,  ih. 

general  rules  on  the  law  of  succession  in  Holland,  443 — 
1st,  if  the  bed  be  separated,  the  property  always  goes  to  the  side  of 

the  survivor,  and  never  ascends  or  reverts,  ih. 
2nd,  the  nearest  descendants  of  brothers'   and  sisters'   children  are 
preferred  to  grandfather  or  grandmother  left  surviving,   who  by 
Placaat  take  precedence  of  uncles  and  aunts,  ih. 
3rd,    that   according   to   the  Placaat  representation  takes   place   in 
unequal   degrees,    as   regards   descendants   in   the   descending   line 
in  infinitum,  and  as  regards  the  collateral  line  to  grandchildren 
of  brothers  and  sistere,'  and  the  children  of   uncles  and  aunts; 
which,   according  to  the  Polit.   Ordon.,   also  takes  place  in  equal 
degrees  and  is  indefinite,  444. 
4th,  those  who  are  in  even  degree  and  equally  near,  inh'erit  equally ; 
and  in  uneven   degree  the  nearest  is   preferred  to  the  exclusion 
of  all  others,  ih. 
in  each  of  the  two  laws  of  succession  an  error  exists,  ih. 
but  these  defects  have  been  remedied  in  the  County  of  Arkel,  ih. 
when  representation  or  place-filling  takes  place,  445. 
how  it  differs  from  taking  per  stirpes,  445-6. 

an  inheritance  may  descend  to  relatives  by  blood  even  beyond  the  tenth 
degree,   contrary  to  the  opinion  of   Grotius   and  Groenewegen,   446 
et  in  natis, 
by  Roman  law,  on  failure  of  blood  relations,  the  surviving  spouse  took 

the  property,  447. 
this  is  not  observed  in  Holland,  where  community  of  property  exists,  ih. 

but  see  501  et  seq. 
where  the  community  is  excluded,  the  surviving  spouse  does  not  inherit 

ah  intestate,  ih.,  but  see  501. 
in  Gelderland  the  surviving  spouse  retains  the  usufruct  of  moveable 

property,  448. 
a  contract  in  respect  of  a  future  inheritance  from  a  person  still  living 

cann'ot  be  enforced.  Vol.  II.  29,  200. 
inheritance  cannot  be  acquired  by  agreement,  but  a  disposition  may  be 
made  of  aU  property,  including  a  future  inheritance,  by  antenuptial 
contract,  just  as  by  last  will,  200. 

INHIBITION,     . 

clause  of  inhibition.     See  Appeal. 

INJURY 

by  words  or  deeds,  Vol.  II.,  299.     See  Defamation 

bhe  right  of  action  for  injury  by  words  or  writing  is  lost  in  a  year, 

Vol.  II.,  297;  but  for  injury  by  acts  and  deeds  not  till  after  thirty 

years,  ih.     See  also  Vol.  I.,  201. 
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is  responsible  for  property  brought  into  his  inn,  Vol.  II.,  26;  and  for 
the  acts  of  those  employed  by  him,  ih.     See  Tort. 

INNOMINATE  CONTRACT,  Vol.  II.,  113,  and  note. 

either  party  oould  by  Roman  law  withdraw  from  such  a  contract,  so 

long  as  the  matter  was  still  entire,  114. 
such  withdrawal  was  not  allowed  by  the  Canon  law,  which  is  followed 

in  Holland,  ih. 
specific   performance  of   such   a   contract   may  be  enforced,    115.     See 

further  Obligation. 

INNOVATION,  Vol.  II.,  428. 

INSANE 

persons  are  not  liable  in  contract,  nor  on  account  of  crime.  Vol.  II., 

13-14. 
insane  and  other  miserable  persons  have   a  right  of  preference  over 

property  of  their  curators,  95,  note  (J)- 
they  may  commit  crime  during  a  lucid  interval,  247  in  notis ;  but  while 

insane  cannot  be  punished  for  crime  committed  before  insanity,  ih. 

INSCHULD,  Vol.  II.,  2,  5. 
INSPECTION.     See  Evidence. 
INSPECTOR  of  ROADS,  Vol.  II.,  579. 
INSURANCE.     See  Assubance. 
INTENDIT,  Vol.  II.,  436,  438. 

INTERDICT, 

or,  mandament  pcenaal,  when  granted.  Vol.  II.,  423,  463. 

INTEREST, 

defined,. Vol.  II.,  55. 

the  term  is  not  merely  confined  to  profit  on  money,  ih.  in  notis. 

of  the  rate  of  interest,  56,  and  note  (6). 

of  the  case  where  interest  is  stipulated  for,  but  no  rate  is  mentioned,  ih. 

a  person  lending  money  for  a  certain  time  at  a  given  rate  of  interest, 

the  same  rate  is  considered  to  run  where  the  money  is  not  repaid  at 

the  proper  time,  57. 
a  person  may  tacitly  become  liable  for  interest  through  the  conversion 

of  another's  money  to  his  own  use,  58,  note  (d) 
whether  receipt  of  interest  introduces  novation,  ih.  note  (d). 
if  a  debtor  continues  to  pay  interest  at  the  same  rate  after  the  time  for 

repayment  of  the  loan,  he  will  be  liable  for  interest  at  that  rate,  59. 
the  payment  of  interest  for  some  time  without  any  stipulation,  renders 

the  debtor  liable  for  interest  at  the  same  rate,  ih.  ;  unless  he  can  show 

he  paid  in  dear  error,  ih. 
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custom  at  Utrecht,  where  the  receipt  of  interest  after  expiry  of  time  for 

repayment  binds  the  creditor  to  accept  an  annual  interest,  ib. 
this  not  observed  in  Holland,  ib. 
interest  upon  interest  is  not  allowed,  60  ;  except  in  annual  arrears  of 

interest  due  to  the  Count  or  State,  ib. 
or,  where  a  tutor,  receiving  interest  due  to  his,  pupil,  converts  it  to  his 

own  use,  ib.  note  (/). 
a  tutor,  who  does  not  properly  invest  interest  received  on  behalf  of  his 

pupil  is  also  bound  to  pay  interest  on  such  interest,  60. 
this  is,  however,  denied  by  Decker,  ib.  note  (/). 
where  an  agent  has  recovered  money  for  his  principal  and  has  used  it 

for  his  own  benefit,  he  must  pay  interest  upon  interest,  ib.  note  (/). 
so  a  guarantor,  or  surety,  having  paid  interest  on  behalf  of  the  debtor 

to  prevent  legal  process,  or  sale  of  security,   is  entitled  to  interest 

upon  interest,  ib.  note  (/). 
interest    amounting    to    more    than    the    principal    sum    cannot    be 

claimed,    60. 
Placaat  of  26  October,  1572,  with  respect  to  three  years'  interest  on 

money  secured  by  mortgage  is  no  longer  observed,  ib. 
the  general  rule  is  that  no  one  can  be  charged  with  interest  except  by 

express  stipulation,  61. 
exceptions  to  this  rule,  ib. 
interest  tacitly  runs  of  that  which  after  demand  is  not  paid  at  the 

proper, time,  ib. 
in  such  oase  interest  runs  from  litis  contestaiio,  ib. 
the  debtor  may  free  himself  therefrom  by  placing  the  thing  in  Court 

and  so  staying  the  course  of  interest,  ib. 
whether  the  debtor  is  obliged  to  pay  his  creditor  interest  if  the  thing 

due  has  been  arrested  in  his  hands,  or  he  has  been  interdicted  from 

paying,  or  does  not  know  any  definite  person  to  whom  he  can  freely 

pay  1  ib. 
in  the  absence  of  stipulation  and  neglect  of  payment,  no  one  is  liable 

for  any  interest,  51-2. 
where  it  can  be  shown  that  the  debtor  has  used  the  money  to  his  own 

profit,  or  may  have  done  so,  and  cannot  contradict  it,  he  will  be  liable 

for  interest,  notwithstanding  arrest  and  closed  band,  62. 
when  interest  runs  on  legacies  and  fideoommissary  inheritances,  ib. 
interest  also  tacitly  runs  on  money  secured  by  mortgage  of  houses  or 

land,  where  the  money  is  not  paid  at  the  proper  time,  ib.  and  114. 
but   in   such    a    case   the    interest    is   not   entitled    to    preference    or 

hypothec,  ib. 
when  interest  ceases,  63,  and  note  (i). 
tacit  interest  is  considered  as  satisfied  by  receipt  of  the  principal  sura 

w.ithout  more,  ib. 
this  does  not  apply  to  interest  due  by  express  stipulation,  ib. 
he,  who  has  preference  for  a  principal  sum,  has  also  preferenee  for  the 

interest,  111. 
interest   must   be   paid    on    husting -penning en    of    houses    and   lands, 

although  not  expressed,  ib.  and  62. 
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such  interest,  however,  has  no  preference  unless  expressly  agreed  upon, 

and  the  property  specially  mortgaged  for  the  same,  111. 
interest,  if  not  claimed  in  summons,  will  not  be  allowed,  462. 
the  judge  may,   however,   allow  it  under  the  alternative  or  salutary 

clause  for  relief,  ib. 
See  also  Appendix,  621. 

INTERIMENT,  Vol.  II.,  423. 

INTERLOCUTORY  SENTENCE.     See  Jotgment. 

INTERPRETATION  OF  SENTENCE 

by  Supreme  Court  in  the  case  of  Gerard  Bikker  and  Alida  Koninks, 
Vol.  II.,  210;  see  also  Vol.  I.,  487. 

INTIMATION 

in  case  of  appeal,  Vol.  II.,  517. 

INVENTORY, 

benefit  of.     See  Inheritance. 

ISSUE, 

right  of,  explained,  73.     And  see  Extjwe. 


JOINT  DEBTORS.     See  Sttbettship. 

JOINT  WILL, 

when  a  surviving  spouse  cannot  alter  the  disposition  of  his  or  her  share 
as  contained  in  a  joint  will,  318,  334.     See  further  under  Will. 

JUDGE, 

a  judge  is  bound  to  follow  the  law,  24 

his  discretion  in  fixing  the  amount  of  punishment,  25 ;  except  where 

the  law  has  otherwise  provided,  ib.     See  Punishment. 
a  judge  may  set  aside  rescripts  and  other  favours  improperly  granted  by 

•the  government,  34,  and  note  (a). 
he  may  confirm  or  disallow  a  pardon  or  favour  granted,  35. 
decides  whether  refusal  of  parents  to  the  marriage  of  their  children  is 

well-founded  or  not,  104,  106.' 
certain  rules  laid  down  for  his  guidance  therein,  104-5. 
a  corrupt  judge  is  liable  to  punishment.  Vol.  II.,  258. 
a  judge  is  not  liable  for  a  wrong  sentence,  260. 
the  only  remedy  is  by  way  of  appeal,  ih. 
necessity  for  the  appointment  of  judges,  352. 
he  may  supply  an  omission  in  matter  of  law  occurring  in  the  written 

pleadings,  373. 
a  judge  is  represented  by  his  official  messenger,  380. 
judges  by  commission,  406. 
of  delegated  and  commissioned  judges,  ib. 
of  judges  by  election.     See  Abbitbatoe. 
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a  judge  should  not  condemn  a  person  unheard,  508. 

further  duty  of  the  judge  in  giving  judgment,  ih. 

he  must  judge  precisely  from  what  appears  before  him  and  the  evidence 

produced,  509. 
he  is  bound  to  defend   an   accused  person,    546.     See  Jurisdiction  ; 

Recusation. 

JUDGMENT, 

a  judgment  must  be  founded  on,  and  cannot  go  beyond,  the  conclusion 

and  final  prayer  in  the  summons,  Vol.  II.,  442 
the  judgment  of  the  majority  is  the  judgment  of  the  court,  500. 
where  the  votes  are  equal,  judgment  will  be  for  the  plaintiff  where  the 

matter  is  of  right  of  possession,  marriage,  espousals,  maintenance, 

and  the  like,  ih. 
in  all  other  cases  it  will  be  for  the  defendant,  ih. 
a,  judgment  of  a  superior  judge  is  called  sentence,  and  of  an  inferior 

decision,  501. 
a  judgment  is  either  interlocutory  or  definitive,  i6. 
judgments  are  accordingly  divided  into  appoinctments,  interlocutions, 

provisional,  and  definitive,  ih. 
of  an  appoinctment,  ih. 
of  the  discretion  and  power  of  the  judge  in  provision,  502-3,  505.     See 

Peovision. 
of  an  interlocutory  sentence,  503. 
of  a  definitive  sentence,  506. 
what  is  to  be  observed  therein,  ih. 
a  judgment  must  not  go  above  or  beyond  the  conclusion  and  pleading, 

but  may  award  less,  ih. 
of  the  framing  of  judgments,  507-8. 
a  party  should  not  be  condemned  unheard,  508. 

he,  who  is  in  the  wrong,  will  have  judgment  with  costs  against  him,  ib. 
a  definitive  sentence  must  contain  a  judgment  for  costs,  ih. 
the  judgment  in  a  particular  case  cannot  be  varied  under  the  pretext  of 

new  proofs  or  documents,  509. 
a  judgment  must  be  based  on  what  appears  and  is  duly  proved,  ib. 
a  judgment  is  accepted  as  the  truth,  ib.  and  511. 
a  judgment  between  two  parties  cannot  be  extended  to  third  parties, 

509. 
a  judgment  may  immediately  be  put  in  execution,  ih.     See  Execution. 
how   a   foreign   judgment   is   made  executable,    529   et   in  notis.     See 

Execution. 
a  judgment  once  pronounced  is  not  prescribed  in  thirty  years,  535. 
of  the  case  where  the  judgment  orders  the  defendant  to  do  some  act, 

and  he  fails  to  comply  therewith,  538-9. 
See  also  Absolution  feom  the  Instance. 

JUDICIAL  DECISIONS 

have  not  the  force  of  law,  30-31,  and  note. 

previous  judicial  decisions   are  of  weight  as  precedents,   31 ;  but  not 
where  contrary  to  the  law,  33. 
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the  judge  is  in  strictness  not  bound  by  precedent,   Vol.   II.,   591. 

See  fuUy  on  Judicial  Precedent  the  note  in  the  Appendix  to  Vol.  I.,  484. 
» 
JUGGLERS 

are  liable  to  punishment,  Vol.  II.,  255. 

JURISDICTION, 

includes   everything   which   appertains  to   the  execution   of   the   law, 

Vol.  II.,  359. 
jurisdiction  conferred  upon  anyone  cannot  be  transferred  by  him  to  a 

third  party,  360. 
it  can  only  be  conferred  by  him  in  whom  it  originally  vests  and  from 

whom  it  issues,  ib. 
it  may  be  transferred  to  a  third  party,  where  the  commission  authorises 

the  transfer,  ih. 
jurisdiction  is  either  criminal  ox  civil,  ih. ;  high,  mediate,  and  low,  ib.  ; 

is  either  general  or  special,  ib. 
of  jurisdiction  in  the  towns,  361. 

the  sign  of  criminal  jurisdiction  was  formerly  a  sword,  362. 
jurisdiction  may  be  founded  by  reason  of  the  person,  or  his  dignity  or 

office  ;  or  by  reason  of  the  situation  of  property,  or  of  any  obligation 

or  mutual  condition ;  or  by  reason  of  the  character  of  the  thing 

independently  of  the  person ;  or  of   a  superior  prerogative   of   the 

judge,  382. 
a  person  is  bound  to  appear  before  the  judge  of  the  place  where  he 

dwells,  ib. 
where  a  person's  domicile  is  supposed  to  be,  383. 
if  a  person  keeps  his  household  at  two  places,  he  may  be  sued  at  either 

place,  where  he  happens  to  be  first  found  with  his  family,  ib. 
of  jurisdiction  concerning  the  dignity  and  office  of  the  person,  383-4. 
jurisdiction  of  the  Court  of  Holland  in  the  first  instance,  385,  note  (a), 
jurisdiction  founded  through  arrest,  395.     See  Aeebst. 
jurisdiction  by  means  of  contract,  401. 
prorogation  of  jurisdiction,  ib. 
submission  to  the  jurisdiction  is  also  extended  to  the  heir  of  him,  who 

has  entered  into  such  obligation,  402. 
likewise  to  a  woman,  who  is  held  bound  therein  through. the  act  of  her 

husband,  ih. 
the  sureties  for  what  is  due  on  a  bond,  where  the  principal  has  by  the 

same  bond  submitted  to  the  jurisdiction,  are  likewise  liable  to  the 

same  jurisdiction,  ih. 
jurisdiction  is  founded  tacitly,  when  the  defendant  makes  no  exception 

of  renvoy,  ih. 
but  this  does  not  extend  to  matters  pertaining  ad  statum  publicum,  ib. 

in  notis. 
the  tacit  consent  of  the  defendant  will  not  give  jurisdiction  in  a  suit 

for  divorce  a  vinculo,  ib.  in  notis. 
jurisdiction  is  tacitly  admitted  through  reconvention,  403. 
la  defendant  making  claim  in  reconvention,  the  plaintiff  cannot  object 

to  the  jurisdiction  of  the  same  judge,  ib. 
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of  jurisdiction  with  respect  to  property  where  it  is  found,  411. 

a  vendor,  who  has  promised,  or  is  liable  to  warranty,  must  answer  and 

be  cited  before  the  judge  of  the  purchaser ;  that  is,  where  he  does  not 

deny  the  warranty,  otherwise  he  may  raise  the  exception  of  renvoy,  ih. 
matters  concerning  the  possession  of  an  inheritance,  making  account 

and  inventory,  &c.,  must  be  decided  by  the  judge  of  the  place  where 

the  house  of  the  deceased  is  situate,  412. 
likewise,    all  guardians  and  administrators  must  be  cited  before  the 

judge  where  the  house  of  deceased  is  situate,  ih. 
several  co-debtors  may  be  summoned  before  one  common  superior  judge, 

413 ;  or  where  the  property  is  situate,  ib.  ;  or  where  the  matter  is  of 

its  own  nature  to  be  tried,  ib. 
of  jurisdiction  in  the  first  instance  in  all  matters  of  revenue,  ib. 
ecclesiastical  matters  were  formerly  tried  before  the  ecclesiastical  court, 

ih.  ,  ■  . 

change  made  in  this  respect  at  the  Reformation,  414. 
the    ordinary    judge    now    decides    in    all    legal    matters    as    regards 

ecclesiastics,  and  the  Church,  ih. 
this  subject  is  regulated  by  the  Church  Ordinance  of  1591,  ih.  and  415. 
of  the  election  of  ministers  within  the  town,  415 ;  and  in  the  country, 

ih. 
of  the  consistory,  classis,  and  provincial  synod,  416,  et  seq. 
of  church  censure,  418. 
of  jurisdiction  in  feudal  matters,  419. 
in  matters  of  war,  and  at  sea,  420. 
in  matters  of  the  chase,  and  of  waste  lands,  ih. 
in  matters  of  dikes  and  waters,  ih. 

jurisdiction  arising  from  the  privilege  of  the  judge,  421. 
of  the  jurisdiction  of  the  University  of  Leyden,  ih. 
the  students  of  the  university  may  renounce  their  privilege,  and  submit 

to  another  judge,  ib. 
of  the   privileged   jurisdiction  of   the   Court   of   Holland   in   various 

matters,  422  et  seq. 
jurisdiction  of  the  Supreme  Court  in  the  first  instance,  424-5. 
jurisdiction  in  the  case  of  crime.     See  Ceime. 
jurisdiction  in  matters  of  the  chase.     See  Woodeeeve. 

JURISPRUDENCE, 
definition  of,  1. 

JUS, 

accrescendi,  how  far  applicable  in  the  law  of  Holland  with  respect  to  an 

inheritance,  345  et  in  notis,  365  et  in  noiis 
in  the  case  of  legacies,  398. 
jus  albinatus.     See  Deoit  d'Aubain. 
jus  decimarum.     See  Tithes. 
jus  feudi,  248,  250. 

jus  in  re,  jus  ad  rem,  154,  note  (a) ;  Vol.  II.,  2  in  notis. 
jus  patronatus,  Vol.   I.,  274. 
jus  retenendi  seu  prcelaturoe.  Vol.  II.,  152  in  notis. 
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jus  retractus  ie  considered  as  immoveable  property,  Vol.  I.,  146.     See 

Beteactits. 
a  dominus  has  a  jus  retractus  in  case  of  sale  of  emphyteusis,  222. 

JUSTICE, 

definition  of,  1. 

is  either  distributive  or  commutative,  expletive  or  attributive,  38  et  in 

notis. 
antiently  administered  by  the  States,  Vol.  II.,  351. 


KENNEMERLAND, 
'    privilege  of  vassals  in  the  district  of,  19. 

KERSLUIDEN,  Vol.  II.,  407. 

KETUBA,  Vol.  II.,  102  in  notis. 

KEURWOND,  Vol.  II.,  281. 

KLAX,  aling,  en  al..  Vol.  II.,  408. 

KLINK  KAART, 
value  of  a,  245. 

KLOPPEN,  Vol.  I.,  341. 

KNIGHTS, 
defined,  63. 

KODDE-BEYER,  Vol.  II.,  594. 

KOMANS, 

value  of  a,  246. 

KRYTENDE  TIENDEN,  230. 

KiySTING-BRIEVEN,  Vol.  II.,  84  in  notis. 

KUSTING-PENNINGEN,  Vol.  II.,  63,  111  et  in  notis. 


L^S^  MAJESTATIS  CRIMEN. 

definition  of  this  offence.  Vol.  II.,  251. 
what  is  included  thereunder,  ib. 
the  will  is  taken  for  the  deed  in  this  crime,  ib. 
and  the  bare  intention  punished  severely,  245. 

division    of     this     crime     into    perduellio,     Icesce    venerationis,     and 
authoritaiis  seu  potestatis  publicce  turbatione,  251,  note  (a). 
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they   who  knowing   of   this   crime,    have   not   disclosed  it,    are  guilty 

thereof,  252,  and  note  (6). 
the  common  punishment  for  this  crime  is  the  sword,   confiscation  of 

goods,  and  extinction  of  name  and  family,  252 ;  except  where  there 

are  aggravating  or  mitigating  circumstances,   ib. 
of  the  punishment  of  Balthazar  Gerards,  who  shot  Prince  William,  253. 
of  those  who  conspired  against  Prince  Mauritz,  254. 
of  minor  kinds  of  crimen  Iobscb  majestatis^  254-6. 

See  Blasphemy,  Peculation,  Saceilege,  &c. 

LiESIO  ENORMIS,  Vol.  II.,  160-61  et  in  notis. 

Lcesio  enormis  abolished  at  the  Cape  of  Good  Hope,  161  in  notis. 

LAND, 

overflowed  by  the  sea  or  rivers,  and  after  remaining  so  for  ten  years 
again  becoming  land,  will  belong  to  the  County,  178 ;  the  same  holds 
good  in  the  case  of  sanddrift,  ib.  ;  except  where  there  is  evidence  of 
retention  of  possession  by  the  owner,  178 ;  such  possession  may  be 
preserved  by  the  mere  right  of  fishing  there,  179. 

LANDDROST,  Vol.  I.,  478;  Vol.  II.,  362. 

LAND-GEMEEN  EN  VOLK-GEMEEN, 
division  of  things  into,  151. 

LANDGRAVE, 

definition  of,  63. 

LANDLORD.     See  Lbssob. 

LAND-REGT, 
choice  of,  374. 

LAND-WINNING,  Vol.  II.,  345. 

LAW, 

definition  of,  1,  22. 

public  and  private^  2. 

Divine  and  human,  ib. 

natural  law,  ib. 

law  of  nations,  3. 

civil  law  defined,  ib. 

Roman  law  and  its  application,  3-4,  and  in  notis. 

its  introduction  into  the  Netherlands,  6-7,  460-68. 

canon  law,  its  introduction,  4,  468-71. 

feudal  law,  when  and  by  whom  introduced,  5. 

force  and  object  of  laws,  22-24. 

new  laws  are  not  extended  to  cases  and  transactions  which  occurred 

before  their  publication,  except  where  they  merely  explain  prior  laws, 

22  and  note  (6). 


INDEX.  737 

LAW — continued. 

of  permissive  laws,  23  and  note  (c). 

of  written  laws,  27. 

general  and  particular  laws,  ih. 

unwritten  laws,  29. 

the  law  is  no  respecter  of  persons,  31. 

laws  are  binding  as  soon  as  they  are  published  or  promulgated  at  the 

place  where  publication  is  usually  made,  ih.  and  32  et  in  notis. 
ignorance  of  the  law,  when  it  excuses  and  when  not,  32  and  note  (m). 
the  mere  will  of  the  sovereign  power  is  law,.  33. 
the  form  in  which  the  law  is  declared  is  immaterial,  if  it  be  clear  the 

sovereign  power  intended  its  will  to  be  observed  as  law,  ih. 
law  divided  into  law  of  persons,  things,  and  actions,  37. 

LEARNED  AND  UNLEARNED  PERSONS,  80. 
privileges  of  learned  persons,  ib. 

LEEUW, 

value  of  a  Dutch  leeuw,  247. 

LEGACY, 

a  legacy  may  be  left  by  codicil,  314. 

definition  of,  389. 

who  may  leave  and  take  a  legacy,  ih. 

a  legacy  may  be  left  to  an  uncertain  person,  ih.  ;  or  to  a  town,  church, 

or  corporation,  ih. 
of  a  legacy  left  to  the  poor,  without  further  specification,  390. 
who  are  included  thereunder,  ih.  in  notis. 
a   mere   error   in   the   name  or   description   of   the   legatee   does    not 

invalidate  the  legacy,  provided  the  intention  of  the  testator  be  clear, 

391 ;  except  where  the  person  or  thing  is  altogether  mistaken,  ih. 
a  misdescription  in  the  quality  or  extent  of  the  thing  bequeathed  will 

not  render  the  legacy  void,  ih. 
likewise  if  the  testator  has  expressed  a  wrong  reason  for  the  bequest,  ih. 
it  is  doubtful  whether  the  same  rule  applies  to  a  misdescription  in  the 

size  or  quality  of  a  bequest  of  money,  ih.  and  in  notis. 
whether,  if  one  and  the  same  thing  is  bequeathed  twice  to  the  same 

person,  it  has  to  be  paid  twice,  ih.  in  notis. 
of  a  bequest  of  ten  thousand  guilders  lying  in  my  chest,  and  five  or 

twelve  thousand  are  actually  found  therein,  392. 
of  a  bequest  of  one  of  two  things  without  mentioning  which  one,  ih.  ; 

in  such  case  the  heir,  and  not  the  legatee,  has  the  choice,  ih. 
secus,  where  the  choice  is  left  to  the  legatee,  or  where  one  of  several 

things  out  of  a  collection  is  bequeathed,  397-98. 
what  property  may  be  bequeathed,  392. 
property  belonging  to  another  may  be  bequeathed,   ih. ;   duty  of  the 

heir  in  such  case,  and  where  property  bequeathed  has  been  pledged 

or  hypothecated,"  ih. 
but  property,   out  of  which  emphyteusis,   quit-rent,   or  other  similar 

rent,  issues,  must  be  taken  by  the  legatee,  cum  oneris,  393. 
of  a  bequest  by  a  co-owner  of  a  thing  held  in  common,  ih. 

TL.B.L. — II.  47 


738  INDEX. 

LEGACY — continued.  i 

feudal  property  may  not  be  bequeathed  without  consent  of  the  lord,  ib-  ; 

in  such  case  the  heir  need  not  pay  the  value  instead,  unless  expressly 

so  directed,  ih. 
a  bequest  may  be  of  the  usufruct  merely,  ih. 
whether  under  a  bequest  of  the  usufruct,  the  fruits  of  that  which  the 

testator  possessed  under  fideicommissum  are  included,  393-4. 
a  bequest  may  be  made  to  a  debtor  of  the  debt  he  owes,  394. 
we  may  even  bequeath  to  another  what  we  owe  him,  if  the  legatee  will 

be  benefited  thereby,   ib. 
a  legacy  may  be  of  a  particular  thing,  or  a  collection  of  things,  ih. 
of  the  bequest  of  a  herd  of  cattle,  ih 
of  a  bequest  of  household  g,oods,  and  what  it  includes,  ih. 
of  household  furniture,  and  what  it  includes,  ih. 
whether  a  gold  cup,  silver  balance,  or  jug  is  included  under  a  bequest 

of  household  furniture,  395. 
of  a  bequest  of  valuables  or  jewels,  and  what  it  includes  ih.  and  in  notis. 
of  a  bequest  of  gold  and  silver,  395. 
it  does  not  include  coined  money,  ih. 
of  a  bequest  of  clothes,  396-7. 

of  a  bequest  of  maintenance,  and,  what  it  includes,  ih.  and  in  notis. 
of  a  bequest  of  food  merely,  396. 
of  appurtenances  of  land  and  house,  397. 
implements  of  husbandry,  horses,  cows,  &c.,  kept  for  the  use  of  land  or 

house  are  included  thereunder,  ih. 
of  a  bequest  of  a  house  "with  everything  therein,  ih. 
a   bequest   of    a   house   includes   the   courtyard   and   garden   attached 

thereto,   ih. 
a  bequest  of  a  house  not  possessed  by  the  testator  will  pass  the  money 

set  apart  by  him  for  the  purchase  of  such  house,  ih. 
a  bequest  of  clothes  will  include  cloth,  &c.,  intended  to  be  made  into 

clothes,  ih. 
of   a  bequest  of  the  choice  of  some  particular  thing  or  things  of  a 

collection,  397-98. 
in  such  case  the  legatee  may  choose  the  best,  ib. 
the  same  rule  applies  where  one  of  several  things  of  the  same  kind  has 

without  any  description  been  bequeathed,  ib. 
but  where  one  of  two  things  of  the  same  kind  has  been  bequeathed,  and 

nothing  said  about  choice,  the  heir  has  the  right  to  select,  392. 
when  the  jus  accrescendi  takes  place  in  legacies  and  when  not,  398. 
a  legacy  may  be  left  subject  to  a  condition,  and  from  or  to  a  certain 

time,  ib. 
until  the  condition  happens  the  legacy  remains  in  abeyance,  ib. 
if  the  legatee  dies  without  complying  with  the  condition,  or  before  it 

happens,  the  legacy  is  not  transmitted  to  his  heir,  ih. 
if  a  bequest  be  made  that  something  should  be  done  or  left,  the  legacy 

may  be  immediately  claimed  under  security,  399. 
cases  where  the  right  to  the  legacy  is  transmitted  to  the  heir  of  the 

legatee,  who  dies  before  the  time  for  performance  of  the  condition 

has  arrived,  ih. 
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a  bequest  of  property  on  marriage  is  in  case  of  doubt  considered  subject 

to  a  condition,  which  must  be  fulfilled  before  the  bequest  vests,  ib. 
otherwise  it  will  lapse  in  case  of  death,  ih. 
in  a  bequest  after  a  certain  time,  which  is  certain  to  arrive,  the  legatee 

may  require  the  heir  to  give  security  that  when  the  time  arrives  he 

shall  receive  the  legacy,  ib. 
an  heir  to  whom  a  legacy  is  left  may  claim  the  legacy  and  repudiate  the 

inheritance,  400. 
unless  the  testator  has  intended  otherwise,  ib. 
fideicommissum   and   substitution   may   take   place  in   the   case   of    a 

legacy,  ib. 
legacies  must  be  satisfied  immediately  on  death  of  the  testator,  other- 
wise, after  refusal,  interest  or  compensation  will  have  to  be  paid,  ib. 

and  Vol.  II.,  62. 
if  the  will  be  in  a  proper  state  the  legacies  must  be  paid  provisionally, 

although  there  exists  a  dispute  among  the  heirs  about  the  will,  ib. 
of  annual  bequests,  ib. 

each  year  is  considered  a  separate  bequest,  ib. 
if  the  legatee  die  in  the  beginning  of  the  year,  payment  for  the  full 

year  wi|l  nevertheless,  have  to  be  made,  ib. 
of  the  actions  available  to  a  legatee,  401  in  notis. 
a  legatee  is  entitled  to  the  legacy,  where  the  heir  has  approved  the  will, 

although  made  nulliter  vel  non  solem/niter,  ib 
how  a  legacy  is  lost,  ib.  in  notis. 
tax  on  legacy  of  immoveable   property,   418.     See  further  Falcidian 

PoETioN ;  Tbebellian  Poetign  ;  Heib  ;  Will. 

LEGITIMATE  PORTION,  351-60.     See  Will. 

the  legitime  of  children  must  descend  to  them  free  and  unencumbered, 

86,  359. 
prescription  in  case  of  legitimate,  portion,  201. 

LEGITIMATION 

of  children  per  subsequens  matrimonium  of  their  parents,  49. 

the  children  need  not  be  present  at  such  marriage,  ib. 

legitimation  per  rescriptum  principis,  50. 

effect  of  such  legitimation,  51. 

legitimation   does   not    apply   to   the   case  of    children   procreated   in 

adultery  or  incest,  51. 
Decker  is  of  a  contrary  opinion,   52,  note  (fc),   but  see  34,   note  (a). 

and  489. 

LESSOR, 

a  lessor  has  a  hypothec  for  unpaid  rent,  Vol.  II.,  96,  and  note.     See 

MOETGAGB. 

a  lessee  cannot  acquire  by  stipulation  in  a  subsequent  lease  any  claim 
for  improvements  of  the  land  in  preference  to  a  prior  mortgagee's 
right  under  a  mortgage  of  the  same  land.  Vol.  II.,  108,  in  notis. 

a  subsequent  lessee  is  not  quoad  the  prior  mortgagee  in  the  position  of 
a  bond  fide  possessor,  ib. 
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LESSOR — contirmed. 

a  lessee  has  no  claim   for  improvements  to  land,   where  he  has  not 
stipulated  to  that  effect,  ib.     See  further  Letting  and  Hieing. 

LETTERS  REQUISITORIAL,  Vol.  II.,  381,  433  and  note,  484,  533. 

LETTING  and  HIRING, 

the  contract  of  hiring  defined.  Vol.  II.,  164. 

it  is  mostly  entered  into  with  respect  to  houses  and  lands,  ih. 

the  contract  is  complete  as  soon  as  the  hire  or  rent  is  agreed'  upon,  ih. 

it  need  not  be  in  writing,  ih. 

except  in  the  case  of  lands,  by  edict  of  the  Emperor  Charles,  ih. 

and  also  in  the  case  of  houses  by  admonition  of  the  States  of  Holland, 

ih.  note  (a),  and  629. 
the  hirer  must  use  the  thing  in  a  proper  manner,  165. 
pasture  land  may  not  be  converted  into  arable  land  by  the  lessee,  ih. 
the  lessee  may  cede  his  lease  without  consent  of  the  owner,  unless  it 

-vas  otherwise  agreed  upon,  ih.  and  629. 
but  in  some  towns  he  is  prevented  from  ceding  the  lease  without  the 

owner's  consent,   ih. 
the  law  in  South  Africa,  631. 
the  common  burdens  and  charges  fixed  upon  houses  and  lands  must  be 

borne  by  the  lessor,  166 ;  except  where  the  charges  are  laid  upon  the 

fruits,    which  the  lessee  will  have  to  bear,  ib.  *,  unless  the  contrary 

were  expressly  agreed  upon,  ih. 
the  lease  ceases  upon  expiration  of  the  time  agreed  upon,  167. 
the  lease  of  a  house  is  tacitly  considered  to  have  been  prolonged,  if  the 

lessor,  after  expiration  of  the  lease,  allows  the  tenant  to  remain  in 

undisturbed  possession,  ih.  et  in  notis. 
Grotius  holds  that  in  such  case  the  lease  must  be  taken  to  be  prolonged 

for  the  same  period  as  the  original  lease,  ih. 
the  better  opinion  seems   to  be  that  the  lessee  can   only   remain  in 

possession  so  long  as  the  lessor  permits  him,  ib. 
Decker  maintains  that  this  is  abolished  by  Admonition  of  1677,  by 

which  the  renewal  must  be  in  writing,  164  in  notis,  167  in  notis. 
Van  der  Keessel  dissents  from  this  view,  ih. 
tacit  relocation  of  a  house,  originally  let  for  a  year,   the  rent  being 

payable  monthly,  is  a  relocation  from  month  to  month,  167  in  notis. 
it  has  been  held  that  an  agreement  to  allow  a  tenant  in  possession  till 

a  certain  time  to  determine  whether  he  will  or  will  not  take  a  new 

lease,   does  not  entitle  a  tenant  to  keep  possession  against  a  third 

party  to  whom  the  landlord  has,  before  expiration  of  the  time  so 

allowed,  let  the  house,  ih.  sed  quaere. 
in  many  places  the  practice  is  that  the  lessee  may  not  be  ejected  from 

the  house  in  an  untimely  manner,  167. 
if  the  lessor  or  lessee  die  during  continuance  of  the  lease,  the  heir  must 

carry  out  the  contract,  168 ;  except  in  the  case  of  encumbered  or  other 

property,  which  the  lessor  does  not  possess  in  full  ownership,  ib. 
likewise,   in  prebendal  or  vicarial  property,    for  no  one  can   cede  to 

another  a  greater  right  than  he  himself  possesses,  ih. 
the  lease  may,  in  certain  instances,  cease  before  expiration  of  the  time 

agreed  upon,  ih.  ' 
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LETTING  AND  SIRING— continued. 
hiring  goes  before  sale,  ih. 

the  le.ase  will  be  determined  before  the  time,  where  the  owner  must  of 
necessity,  or  on  account  of  accident,  rebuild  or  repair  the  house,  169 ; 

or  where  he  has  need  of  the  house  for  himself,  ih. 
Van  der  Keessel  is,  however,  of  a  contrary  opinion,  ib.  in  notis. 
the   necessary   repair  being    completed,   the   property   leased  must  be 

restored  to  the  lessee,  ih.  in  notis. 
the  lessee  is  entitled  in  such  case  to  an  abatement  in  the  rent  for 

loss   of   the   use   or   occupation,    ih.  ;    and  likewise   in   the    case    of 

unexpected  calamity,  unless  he  has  taken  all  risk  upon  himself,  ih. 
the  lease  may  also  be  determined  where  the  lessee  does  not  properly  use 

the  thing,  169. 
in  such  case  a  reasonable  time  should  be  allowed  the  lessee,   within 

which  he  may  provide  himself  with  another  place,  170. 
if  the  lessor  sustains  damage  through  the  wrongful  acts  of  another, 

caused  by  enmity  towards  the  lessee,  he  may  cl&im  compensation  for 

it  from  the  lessee,  ih.  note  (h). 
the  lease  cannot,  however,  be  broken  or  annulled  on  account  of  the  act 

of  a  third  party,  ih. 
the  lease  will  also  be  determined  where  the  rent  has  not  been  regularly 

paid  at  the  times  agreed  upon,  170. 
likewise   if   the  lessee   has   for  two   whole  years  not   paid  any   rent, 

although  no  mention  thereof  is  made  in  the  contract,  ih.  in  notis. 
in  some  places  there  is  a  custom  that  so  long  as  the  lessee  is  prompt  in 

the  payment  of  rent,   the  lessor  may  not  lease  to  anyone  else,  but 

must  give  the  first  lessee  the  preference,  170. 
this  practice  prohibited  by  statute,  except  where  a  right  of  renewal  or 

preference  has  been  specially  granted  in  writing  by  the  owner,  171. 
a  lease  may  be  for  as  many  years  as  we  please,  even  for  ever,  172. 
in  leases  for  more  than  ten  years,  the  same  solemnities  are  necessary  as 

in  the  case  of  alienatioai  of  immoveable  property,  ih. 
but  this  is  not  followed  in  later  Dutch  practice,  ib.  ;  but  see  632. 
the  rules  applicable  to  purchase  and  sale  also  generally  apply  to  letting 

and  hiring,  ib. 
the  service  or  labour  of  a  person  or  animal  may  be  hired  out,  174. 
a  master  may  not  dismiss  his  servant  before  the  time,  without  lawful 

reasons,  ih.  ;  except  on  payment  of  his  full  wages,  ih. 
servants  are  bound  to  render  faithful  service  to  the  last,  ih. 
at  Leyden  and  Amsterdam  no  one  may,   with  notice  thereof,   engage 

or  hire  %  servant  or  artisan  employed  by  another  before  his  time  is 

up,  or  his  work  completed,  ib. 
of  the  service  and  hire  between  merchants  and  the  skipper,  and  between 

master  and  crew,  175. 
See  also  Lessoe. 

LUX  EAC  EDICT ALI,  341. 

when  introduced  into  the  Netherlands,  Vol.  II.,  180. 
does  not  prohibit  a  bequest  of  more  than  a  child's  portion  to  children  of 
the  second  marriage,  197. 
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LEX  HAC  EDICTALI— continued. 

the  children  of  the  first  marriage  have  nothing  to  complain  of,  if  they 

are  not  prejudiced  in  their  legitime,  ih. 
it  prohibits  the  giving  of  more  than  a  child's  portion  to  the  second  spouse 

of  a  widow  or  widower  having  children,  196. 

LEYDEN, 

university  of,  its  privileges,  80-81. 

jurisdiction  over  the  professors  and  students  of  the  university.  Vol.  II., 
386. 

LIBEL, 

prescription  in  case  of  libel,  201. 

infamous  libel   against  the   Sovereign   and  members  of   the   Supreme 

Government,  Vol.  II.,  252  in  notis.     See  DErAMATioN. 
the   State  has  no  special  right  to  prosecute  in  an  ordinary  case  of 

defamation,  296. 
punishment  of  infamous  libels  against  individuals,  297. 

LIEN.    See  Mortgage  ;  Retention. 

LIGHT, 

right  to  free  light,  291. 

LIS  FIN  IT  A,  Vol.  II.,  454.     See  Exception. 

LIS  PENDENS,  Vol.  II.,  454.    See  Exception. 

LITIS  CONTESTATIO,  Vol.  II.,  61. 

before  litis  contestatio  a  plaintiff  may  withdraw  the  case,  upon  payment 

of  costs.  Vol.  II.,  364,  434. 
a  plaintiff  cannot  alter  his  claim  after  litis  contestatio,  or  plea  by 

defendant,  444. 
litis  contestatio  means  the  answer  of  defendant,  or  the  closing  of  the 

pleadings,  455,  note  (c). 

LOMBAAED.     See  Pawn. 

LOOSPAND,  Vol.  II.,  76,  note  (d),  356  in  notis,  646. 

LUNATICS 

are  placed  under  a  guardian  or  curator,  141. 

cannot  alienate  property,  193. 

may  make  a  will  during  a  lucid  interval,  331. 

LYDWEGEN,  or  LYWEGEN,  295-6. 


MAAG-GELD,  Vol.  II.,  279  in  notis. 

MADMEN 

are  treated  as  minors  in  law,  83. 
they  cannot  alienate  property,  193. 
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MAINTENANCE     AND     EDUCATION.       -See     Parents;     Children; 
Brother. 
what  these  terms  include,  93,  396  et  in  notis.     See  Legacy. 

MAINTENUE.    See  Action. 

of  the  conchision  in  case  of  maintenance.     See  Pleading. 

MAJORITY,  83. 

commences  with  the  completion  of  the  twenty-fifth  year,  ib. 

a  stipulation  in  a  wiU  that  something  shall  take  effect  at  the  age  of 
majority  is  taken  literally,  so  that  although  the  legatee  be  married 
and  his  own  master,  he  will  not  yet  be  entitled  to  take,  if  under 
twenty-five  years,  ih. 

MAJORS 

are  of  two  kinds,  viz.,  persons  above  twenty-five  but  under  seventy 
years,  and  persons  above  seventy  years,  or  senectutes,  82. 

MAKING, 

how  it  differs  from  erfstelling,  363. 

MAKING  AND  SERVING  ACTS,  Vol.  II.,  475. 

MALA  FIDES, 

he  who  mala  fide  mixes  his  materials  with  those  of  another  loses  his 

right  therein,  182. 
he  who  knowingly  builds  on  another's  land  is  entitled  to  useful  expenses, 

180  note, 
a  maid  fide  possessor  of  property  can  derive  no  benefit  therefrom,  and 

must  restore  all  fruits,  even  those  which  he  might  have  enjoyed  but 

did  not,  184. 
Christinseus  thinks  that  he  ought  also  to  be  allowed  impensff,s  volup- 

tuarias,  ib.  note  (a). 

MALICIOUS  DESERTION.     See  Divorce;  Marriage. 

MALICIOUS  INJURY  TO  PROPERTY,  Vol.  II.,  315,  et  in  notis,  316. 

MANDAMENT  OF  COMPLAINCT,  Vol.  II.,  463;  of  Maintenue,  ih.; 
of  Spoliation,  ib. 

MANDAMENT  OF  DEBITIS,  Vol.  II.,  386,  in  notis 

MANDAMENT  PCENAAL.     See  Interdict. 

MANDAMUS.     See  Evocation. 

MANDATE, 

definition  of.  Vol.  II.,  214. 

is  either  general  or  particular,  ib. 

the  principal  may  confirm  the  agent's  act,  215. 
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MANDATE— continued. 

of  a  mandate  to  take  an  oath  in  the  name  of  another,  ib. 

such  mandate  is  not  complete  unless  the  principal  has  first  himself 

properly  taken  the  oath,  ih. 
of  a.  power  of  attorney  to  pass  transfer  of  immoveable  property,  ib. 
general  mandate  is  either  siniple,  or  has  the  clause  "to  do  everything 

which,  if  the  principal  had  been  present,  he  could  or  might  himself 

have  done,"  ib. 
mandate  is  either  express  or  tacit,  ib. 
who  may  give  and  receive  a  mandate,  216. 
of  what  matters  there  may  be  a  mandate,  ib. 
no  one  is  obliged  to  accept,  a  mandate,  ib. 
having   accepted  a   mandate,   he  is  bound   faithfully   to  execute   the 

same,  ib. 
the  agent  is  liable  to  his  principal  if  he  exceed  his  authority,  ib. 
an  agent  does  not  exceed  his  authority  where  he  does  something  which, 

by  implication,  belongs  to  the  execution  of  his  authority,  ib.  ;  or  if  he 
0    does  something  of  a  similar  kind,  in  doing  which  the  principal  is  as 

much  interested  as  in  the  matter  expressed  in  the  mandate,  ib. 
the  agent  may  make  over  his  authority  to  another,  ib.  ;  although  the 

mandate  contains  no  power  of  substitution,   ih.  ;  except  where  the 

mandate  is  of  a  specific  and  personal  character,  ib.  ;  in  such  case  a 

power  of  substitution  is  necessary,  ib. 
the  principal  is  bound  to  confirm  whatever  has  been  done  under  his 

mandate,  217. 
is  the  principal  bourid  where  the  agent  has  exceeded  his  authority  ?  ib. 

note  (o). 
the  principal  is  bound  to  indemnify  the  agent  for  charges  expended  in 

the  execution  of  the  mandate,  217  ;  and  to  make^good  to  the  agent  all 

loss  and  interest,  ib.  ;  also  reasonably  to  compensate  the  agent  for 

time  and  trouble,  ib. 
when,  mandate  ceases,  ib. 
of  the  revocation  of  a  mandate,  ib. 
of  a  mandate  to  brokers.     See  Beokees. 

MANNEN-SEGGEN,  Vol.  II.,  408. 

MANORS, 

custodians  of,  16. 

MANTLE-CHILDREN, 
who  are,  50,  note  (g). 

MARGRAVES, 

defined,  63. 

MARKET  BOATS, 

regulations  with  respect  to  goods  received  on  board  of  market  boats, 
Vol.  II.,  27. 
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MARKET  OVERT, 

right  of  purchaser  to  goods  bought  at  a  public  market  or  fair,  187,  192  ; 
Vol.  II.,  130    in  notis. 

MARQUE  AND  COUNTER-MARQUE, 
letters  of,  Vol.  II.,  369. 

MARRIAGE, 

marriage  of  daughters  under  twenty  and  sons  under  twenty-five  years 

without  consent  of  parents;  prohibited,  85. 
promise  of  marriage.     See  Espousals. 
definition  of  marriage,  97. 
it  may  be  contracted  between  males  of  fourteen  and  girls  of  twelve 

vears,  99. 
it  must  be  preceded  by  the  publications  of  banns,  as  prescribed  by  the 

Polit  Ordon.,  100. 
is  of   full   force,    although  not  followed  by  concubitus,   ib.  ;   although 

affinity  is  not  computed  until  after  sexual  intercourse,  101 ;  but  this 

opinion  is  very  doubtful,  ih.,  note  (d). 
marriage  m.ay,   in  case  of  illness  or  sudden  departure,  take  place  by 

hastening  or  dispensing  with  the  publication  of  banns,  101. 
it  may  take  place  inter  ahsentes  by  proxy,  102. 
marriage  contracted  by  minors  without  the  consent  of  their  parents,  or 

the   survivor  of   them,    is   void   per   se,    103-4 ;    such   consent   may, 

however,  be  tacit,  as  well  as  express,  104. 
marriage  contracted  by  minors  without  the  consent  of  their  guardians 

is  valid,  107 ;  but  such  marriage  against  the  wish  of  the  guardian  will 

confer  no  benefit  out  of  the  property  of  the  minor,  ih.  ;  nor  will  the 

law  of  community  prevail  in  such  a  case  to  the  prejudice  of  the 

minor,  108. 
«50nsent  of  the  guardian  to  the  marriage  may  be  inferred  from  his 

conduct,  107,  and  note,  (h). 
marriage  may  be  impeded  by  a  previous  betrothal  or  too  near  relation- 
ship, 109. 
it  cannot  take  place  between  persons  in  the  ascending  and  descending 

line  in  infinitum,   111 ;  nor  between  persons  in  the  collateral  line 

within  the  fourth  degree,  that  degree  itself  excepted,  ih.  ;  this  rule 

also  applies  as  between  affines,  111-12. 
marriage    with    a    deceased    wife's    sister's    daughter,    or    a    deceased 

husband's  brother's  son,  is  prohibited,  112. 
marriage  with  a  deceased  wife's  aunt  is,   according  to  Van  Leeuwen, 

permitted,    113 ;   likewise,    marriage   with  the   widow  of   my   wife's 

brother,  or  the  widow  of  my  wife's  uncle,  114;  but  a  man  may  not 

marry  the  widow  of  his  stepson,  ih.  ;  he  may,  however,  marry  the 

widow  of  his  great  uncle,  or  the  mother  of  his  stepmother,  ib.,  note  (o). 
marriage  could  not  formerly  take  place  between  guardian  and  ward,  or 

governor   and  subject,    114 ;   this  no  longer  obtains   at  the   present 

day,  115. 
second  marriages  are  not  prohibited,  ih. 
a  widow  must  wait  six  months  after  the  death  of  her  husband  before 

she  can  re-marry,'  ih.  ;  exception  to  this  rule,  ih. 
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MARRIAGE — continued. 

marriage  with  a  widow  or  widower  does  not  confer  on  the  second  spouse 

any  benefit  greater  than  the  least  portion  left  to  a  child  of  the  first 

marriage,  116. 
parties  who  have  committed  adultery  together  cannot  intermarry,  118, 

et  in  notis,  492-8. 
marriage  once  dissolved,  the  parties  wishing  to  re-marry  must  proceed 

de  novo,  118. 
marriage  may  be  dissolved  where  a  man,   hon&  fide  believing  he  was 

marrying  a  virgin,  finds  that  she  is  vitiated,  121,  note  (ft.),  but  see 

498 ;  so,   marriage  may  be  dissolved  on  the  giound  of  inability  to 

procreate,  122. 
on  dissolution  of  the  marriage  in  the  lifetime   of   both  spouses   the 

children  must  be  educated  by  both  equally,  ib. 
the  custody  of  the  children  is  left  to  the  discretion  of  the  judge,  123. 
marriage  renders  a  person  his  own  master,  137. 
a  second  spouse  cannot  inherit  from  the  deceased  husband  or  wife, 

having  children  by  a  first  marriage,  more  than  the  least  share  due 

to  any  of  such  children,  341. 
a    condition   imposed   against   marriage   is   improper  and   not   to   be 

observed,  369,  et  in  notis.     See  Adultery  ;  Divobce. 

MARRIAGE  BROKAGE  CONTRACTS,  Vol.  II.,'  218,  in  notis,  633. 
MARRIAGE-PENNING,  Vol.  II.,  205. 

MARRIAGEABLE  PERSONS, 

are  all  girls  of  twelve  years,  and  all  young  men  of  fourteen  years  and 
upwards,  84. 

MARRIED  WOMEN 

cannot  alienate  property,  193.     See  Husband  akd  Wife  ;  Women. 

MASTER 

liability   of   on   contracts    made   by   servants   without   his    authority. 
Vol.  II.,  20,  et  in  notis;  nor  is  he  liable  for  the  servants  delicts, 
except  to  that  extent  of  the  wages  due,  21,  319  in  notis,  640-43.     See 
Letting  and  Hibing  ;  Toet,  when,  however,  he  is  liable,  640-43. 
the  doctrine  of  common  employment,  643. 

MATERIALS, 

the  materials  of  another,  made  up  into  a  new  substance,  become  the 

property  of  the  miaker,  180. 
what  is  the  rule,  where  the  materials  are  partly  one's  own  and  partly 

of  another,  ib. 
what  if  the  materials  of  two  persons  are  mixed  together  without  making 

a  new  substance,  181. 
if  the  commixtion  has  taken  place  mnld  fide,  he  who  has  mixed  them 

together  loses  his.  right,  182. 
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MAXIMS, 

afflictoB  non  est  addenda  affliciio,  Vol.  II.,  101  in  notis. 

agere   non  valente  non   currit  praescriptiOj   Vol.    I.,    199,    note    (a) ; 

Vol.  II.,  512,  note  (a), 
arrest  founds  jurisdiction.  Vol.  II.,  390,  391. 
arrest  gives  no  preference.  Vol.  II.,  391. 
helofte  maakt  schuld,  Vol.  II.,  4,  597. 
cogitaiionis  pcenara  nemo  patitur,  Vol.  II.,  245  in  notis. 
cujus  est  solum  ejus  est  usque  ad  ccelum,  Vol.  I.,  151. 
ex  nudo  pacto  datur  actio,  Vol.  II.,  10  in  notis ,  and  604. 
he,  who  comes  first,  grinds  first.  Vol.  II.,  103. 
in  pari  casu  melior  est  causa  possidentis,  s.  defendentis,  Vol.   II.,   6 

in  notis. 
in  pari  delicto  melius  est  conditio  possidentis,  Vol   II.,  116  in  notis. 
it  is  better  to  acquit  the  guilty,  than  condemn  the  innocent.  Vol.  I.,  24. 
mininux  circumstantia  variet  causam  ef  sic  ipsum  jus,  Vol.  II.,  592. 
mobilia  non  habent  sequelam,  Vol.  I.,  189,  note.  Vol.  II.,  97,  105,  107, 

622. 
money  and  pledge  may  not  be  in  one  hand,  Vol.  II.,  62. 
non  omne  quod  Ucitum  honestum  est,  Vol.  I.,  23,  note  (d)  ;  Vol.  II.,  407 

in  notis. 
no  one  can  give  to  another  a  greater  right  than  he  himself  possesses, 

Vol.  I.,  301 ;  Vol.  II.,  168. 
no  one  can  benefit  by  his  own  wrong,  Vol.  I.,  337. 
no  one  who  asserts  his  right  injures  another,  Vol.  I.,  371. 
omnis    ratihabitio    retrotrahitur    et    priori    mandato    acquiparatur. 

Vol.   II.,   215. 
pater  est  quern  nupticB  demonstrant.  Vol.   I.,   47;   exceptions  to  this 

rule,  ih. 
qui  non  habet  in  aere  luat  in  pelle,  Vol.  II.,  22. 
quod  ab  initio  non  valet  in  tractu  temporis  non  convalescit,  Vol.  I., 

110,  note. 
res  inter  alios  acta  alteri  nocere  non  debet.  Vol.  II.,  509. 
res  judicata  pro  veritate  accipitur.  Vol.  II.,  509,  511. 
the  mother  makes  no  bastard.  Vol.  I.,  48,  425. 
to  marry  the  child  under  the  cloak,  Vol.  I.,  50. 
verba  chartarum  fortius  accipiuntur  contra  proferentem.  Vol.  II.,  33 

in  notis. 
whatever  is  not  prohibited  is  permitted,  23,  note  (d). 

MECHLIN, 

high  court  at,  19,  465,  479. 

MEDICINES  and  DOCTORS'  FEES, 

are  entitled  to  preference  in  an  estate.  Vol.  II.,  93.     ;S'ee  further  under 
Mortgage. 

MEMORIALS,  Vol.  II.,  473-4,  585. 

MEN'S  MEN,  18. 
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MEN  and  WOMEN, 

legal  difierence  between  them,  40. 

men  may  marry  on  completion  of  fourteenth  year,  ih. 

may  not  marry  without  consent  of  parents  if  under  twenty-five  years,  41. 

MERCHANTS, 

a  merchant  is  liable  for  the  dealings  of  his  factor  or  agent,   unless 

acting  without  authority,  Vol.  II.,  24. 
credence  given  to  a  merchant's  books.     See  Evidence. 

MESSENGERS.     See  Ushebs. 

MILITARY  COURT, 

its  jurisdiction,  Vol.  II.,  387. 

MILITARY  PERSONS, 

may  make  a  privileged  or  informal  will,  324. 

MINORS, 

who  are,  83. 

cannot  alienate  property,  193. 

are  subdivided  into  marriageable  and  unmarriageable,  84. 

become  their  own  masters  on  marriage,  87. 

a,  married  daughter  under  twenty-five  years,  who  becomes  a  widow,  does 

not  revert  into  the  power  of  her  parents,  ih. 
minors  are  liable  for  necessaries,  135. 
they  may  bind  others,  but  not  themselves,  except  where  it  is  for  their 

benefit,  ih.,  Vol.  II.,  15-16. 
they  are  sometimes,  before  majority,  permitted  to  be  their  own  masters 

and  to  administer  their  own  property.  Vol.  I.,  137. 
but  they  may  not  alienate  their  immoveable  property  without  consent  of 

the  Court,  138 ;  unless  this  power  has  been  expressly  granted  them,  ih. 
the  moneys  of  minors  are  preferred  to  other  debts,  141. 
a  minor's  property  is  sometimes  liable  for  crime.  Vol.  II.,  16. 
a  minor  is  not  liable  on  a  contract  without  consent  and  assistance  of  his 

guardian.  Vol.  II.,  14 ;  Groenewegen  holds  that  the  confirmation  by 

the  guardian  may  take  place  subsequently,  ih.,  note  (/). 
a  minor  cannot  pass  any  deed,  nor  appear  in  law,  without  immediate 

assistance  of  his  guardian,  ih.,  except  in  criminal  cases,  ih. 
a  minor  is  liable  for  money  lent  on  a  promissory  note,  where  he  carries 

on  business  or  trade  of  his  own.  Vol.  II. ,  26,  and  note, 
a   minor's    property   cannot   be>  mortgaged   without   judicial   consent. 

Vol.  I.,  135. 
minors  have  a  preference  over  property  of  their  guardian.     See  under 

Mortgage. 

t 
MISERABILE  DEPOSITUM.     See  Deposit. 

MISERABLE  PERSONS,  Vol.  II.,  388. 
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MISTAKE, 

anything  given  or  paid  in  mistake  may  be  recovered  back,  Vol.  II.,  116. 
is  .a  cause  for  revising  a  judgment.  Vol.  II.,  515. 

money  paid  in  mistake  of  law  cannot  be  recovered  back.  Vol.  II.,  116i 
in  notis. 

MODUS, 

how  it  differs  from  a  condition,  Vol.  I.,  371. 

MOMBOIRS,  125. 

MONASTERIES 

and  other  religious  societies  cannot  inherit  immoveable  property,  nor 
moveable  property  of  considerable  value,  by  wiU,  340 ;  nor  can. 
ordained  papists  acquire  property  ex  testam.ento,  ib. 

MONDBORGEN,  125. 

MONEY, 

money  belonging  to  a  minor  or  orphan  is  preferred  to  other  debts,  141.. 
money  lent  to  a  son  in  the  power  of  his  father  does  not  bind  the  father. 

Vol.  II.,  27;  nor  can  the  money  be  claimed  back  from  the  son,  ih.  ; 

but  this  does  not  apply  where  the  son  carries  on  business  on  his  own 

account,  or  where  the  father  permits  him  to  be  his  own  master,  28, 

and  in  notis. 
loan  of  money.     See  Debt  ;  Debtoe  ;  MuTtrtrM. 
exchange  of  money.  Vol.  II.,  113-14. 
money-changers,  ib. 
money  paid  to  one  to  supply  another  with  food  and  drink,  cannot  be- 

recovered  back,  where  the  person  so  to  be  supplied  happens  to  die 

before  he  can  receive  food  and  drink,   115 ;  so  money  promised  on 

such  a  stipulation  may  be  claimed  where  the  person  to  be  supplied 

refuses  to  come,  ih. 
money  paid  in  error  may  be  recovered  back,   ib.,   note  (cZ)  ;  so,   too, 

where  the  receiver  does  not  perform  that  for  which  payment  was 

made,  116  in  notis ;  instances  where  such  recovering  back  does  not 

take  place,  ib. 
money  paid  in  mistake  of  law  can  not  be  recovered  back,  ib.  in  notis. 
money  given  for  an  unlawful  purpose,  on  the  side  of  the  receiver  alone, 

may  be  recovered  back,  116 ;  but  not  where  the  improper  purpose  is. 

on  both  sides,  ib.,  and  in  notis. 
money  promised  in  gambling  or  gaming  cannot  be  recovered,  ib. 
money  lost  in  drinking  bouts,  118. 

See  also  Exchange. 

MONOPOLY 

forbidden  by  law,"  Vol.  II.,  264. 

MORA.     See  Demand. 

MORAL  POSSIBILITY, 

as  applied  to  contract,  Vol.  II.,  11  in  notis,  613. 
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MORGEN-GAVE,  or  MORNING-GIFT,  Vol.  II.,  100  in  notis,  203. 

MORTGAGE, 

definition  of.  Vol.  II.,  83. 

is  either  conventional  or  tacit,  ib. 

conventional  mortgage  is  either  general  or  special,  ib. 

a  special  mortgage  must  be  testified  in  writing  by  public  authority,  loci 

rei  sitae,  duly  registered,  and  the  40th  penny  paid  thereon,  83-4. 
general  mortgage  can  be  effected  before  a  judge  in  Holland,  provided 

the  40th  penny  be  paid  thereon,  84. 
,at  Amsterdam  general  mortgages  passed  before  the  Schepenen  have  the 

same  force  as  special  mortgages,  ib.  ;  this  subsequently  abrogated  by 

the  States  of  Holland,  ib. 
of  the  binding  words  in  a  special  mortgage,  85. 
general  mortgage,  however,  is  generally  effected  by  the  clause  under 

mortgage  generally  of  all  property,  ib. 
under  the  clause  of  general  mortgage  future  property  is  included,  91, 

note  (e). 
if  immoveable  property,  on  which  there  exists  an  annual  rent  or  other 

charge,  is  sold,  it  passes  cum  oneris,  86. 
-the  clause  in  notarial  deeds  under  mortgage  of  the  appear er's  person  and 

property  according  to  la/w  creates  no  hypothec  or   preference,   ib., 

note  (c),  unless  the  40th  penny  and  a  tenth  be  paid  to  the  State,  ib., 

note  (c). 
what  property  can  not  be  given  in  pledge,  ib. 
to  effect  a  pledge,  actual  ownership  in  the  pawnor  is  not  essential,  ib.  ; 

it  is  sufficient  if  he  can  show  a  right  to  the  pledge,  ib. 
a  pawn  may  be  given  in  pledge,  ib. 
a  partner  may  mortgage  a  thing  belonging  to  the  partnership,  ib.  ;  the 

oo-partners  will,  however,  have  an  action  against  him,  ib. 
of  the  pactum  antichresis  or  pandgenot,  ib.  and  87. 
pandgenot  is  either  express  or  tacit,  86  in  notis. 
oi  the  pactum  commissorium,  ib. 
pactum  empti  pignoris,  ib. 
of  the  stipulation  that  the  pledge  shall  not  be  redeemed  within  the 

time  fixed,  ib. 
of  the  stipulation  of  possession  per  clausulum  constituti,  ib. 
of  the  stipulation  that  the  thing  pledged  may  be  freely  sold,  ib.,  and 

see  Paeate  Execution. 
of  the  stipulation  that  the  pledge  shall  not  be  sold  within  a  stipulated 

time,  ib. 
of  the  stipulation  that  by  destruction  of  the  thing  the  debt  shall  be 

extinguished,  ih. 
if  the  fruits  of  the  property  pledged  are  enjoyed  instead  of  interest,  and 

amount  to  more  than  the  interest,  they  will  go  in  reduction  of  the 

principal  sum,  87. 
of  tacit   mortgage,    ib.;   it  takes  precedence  of   all  other   subseguent 

mortgages,  ib.,  and  91,  103. 
a  mortgage  may  be  constituted  of  all  kinds  of  property  and  rights  over 

proper,ty,  89. 
K)f  a  mortgage  of  property  by  a  bankrupt,  ib. 
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whether  we  may  pledge  the  property  oiE  another,  8£  in  notis,  89-90,  397. 

of  the  pledge  of  a  thing  held  in  common,  90. 

on  division  of  the  thing  the  share  of  the  pawner  only  will  be  liable  to 

the  pledge,  ib. 
a   creditor   may   pledge   property    pledged   to   him,    ib.  ;    such   pledge 

continues  effectual  until  the  first  pledge  is  satisfied,  ib. 
_     of  the  right  of  preference  among  several  mortgages,  91. 

tacit  mortgages,  and  special  mortgages  rank  before  others  according  to 

their  date  and  order,  ib.,  except  in  the  case  of  bottomry,  92  in  notis. 
a  special  mortgage  will  take  precedence  if  it  be  of  older  date,  ib.,  87, 

and  103. 
Loenius,  however,  mentions  a  case  where  a  prior  special  mortgage  of  a 

house  was  postponed  to  a  subsequent  tacit  mortgage  over  said  house, 

91  in  notis. 
who  are  entitled  to  a  tacit  hypothec,  91. 
a  receiver  of  census,  ib. 
officials    who  have  expended  money  in  the  maintenance  of  roads,  dikes, 

mills,  &c.,  ib. 
he,  who  has  lent  money  for  the  necessary  repair  of  a  house  or  ship,  ib., 

and  92  in  notis  ;  or  has  advanced  something  for  the  nepessary  preserva- 
tion of  property,  91. 
if  several  persons  have  advanced  money  for  the  repair  of  a  thing,  there 

will  be  no  preference  among  them,  although  one  has  advanced  before 

the  others,  92  ;  except  in  the  case  of  bottomry,  ib.  in  notis. 
he  who  lends  money  to  build  or  buy  a  new  house  has  no  tacit  hypothec 

on  such  house  for  the  money  lent,  ib. 
opinion  of  Grotius  to  the  contrary  discussed,  ib.  in  notis;  but  he  who 

lends  money  to  rebuild  a  house  that  has  fallen  in,  has  a  tacit  hypothec, 

ib.  in  notis. 
the   money    advanced   must    be    actually    expended   in    the    repair    or 

building,  ib: ;  and  there  must  be  proof  of  such  advance,  93. 
death  expenses  have  also  a  preference,  ib. 
what  is  included  thereunder,  ib. 
of  mourning  clothes,  doctor's  fees,  and  medicines,  ib. 
the  State  has  a  preference  for  debts  due  by  those  who  had  control  of 

public  revenue,  94. 
farmers  of  revenue  and  collectors  of  excise  have  the  same  right,  ib. 
the  State  has  a  preferent  claim  in  the  insolvent  estate  of  a  registered 

distiller,  for  excise  on  spirits  sold  before  insolvency,  ib.  in  notis. 
the  State  is  preferred,  in  regard  to  arrears  of  a  collector  of  public 

revenue,    to  minors   who  have   a   subsequent  special   mortgage,    ib., 

note  (k). 
minors  have  a   preference  over  the  property  of  their  guardian,   95 ; 

likewise  over  the  property  of  their  stepfather,  ib.,  and  over  property 

bought  with  their  money,  96. 
the  minor's  right  of  preference  is  transmitted  to  his  heirs,  95,  note  (I). 
when  this  transmission  ceases,  ib. 
insane,  and  other  miserable  persons  have  likewise  legal  hypothec  over 

the  property  of  their  curators,  ib. 
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children  of  the  first  marriage  have  a  similar  right  over  all  property  of 

their  father  or  mother,  as  security  for  that  derived  from  their  pre- 
deceased father  or  mother,  96. 
of  the  lessor's  hypothec  on  omnia  illata  et  invecta^  96,  et  in  notis. 
what  things  are  not  included  thereunder,  ih. 
this  hypothec  extends  to  lands  as  well  as  houses,  97. 
where  A.  let  a  piano,  on  which  his  name  was  affixed,   at  a  monthly 

rental  to  a  tenant,  the  landlord  has  no  hypothec  thereon,  97  in  notis. 
the  landlord's  hypothec  extends  over  the  separate  property  of  a  wife 

under  her  antenuptial  contract,  ib. 
if  the  property  be  removed  from  the  house  or  land,  it  must  be  instantly 

followed  up,  97. 
the  property  of  the  second  hirer  found  on  the  premises  is  subject  to  the 

hypothec  to  the  extent  of  the  second  hire,  ih. 
the  landlord  has  also  a  hypothec  on  fruits  although  stored  away,  and  on 

the  moneys  arising  therefrom,  and  on  cattle,  agricultural  implem,ents, 

&c.,  98. 
towns  have  a  tacit  hypothec  over  property  of  their  administrators,  ih.  ; 

so  likewise  churches,  hospitals,  poor-houses,  and  the  E.  and  W.  India 

Company,  ib. 
the  ship  and  cargo  are  bound  to  the  master  and  crew  for  freight,  and 

other  charges,  ib. 
the  ship  is  also  bound  to  the  merchant  for  goods  sold  by  the  master,  99. 
a  factor  has  likewise  a  .tacit  hypothec  on  the  goods  of  his  principal  for 

money  due  or  paid  by  him,  ib.  ;  so  a  partner  has  a  preference  over  the 

goods  of  the  partnership,  ib.  ;  that  is  if  the  other  partner  is  privately 

insolvent,  ih.,  note  (g). 
a  wife  has  a  hypothec  upon  the  property  of  her  husband  for  what  she 

brought  into  the  marriage,  99  ;  some  even  extend  this  hypothec  before 

prior  legal  and  special  mortgages,  ih.  ;  but  this  is  erroneous  according 

to  the  better  opinion,  ih. 
a  wife  has  no  preference  for  Douarie  or  tnorning-gift^  100. 
the  hypothec  of,  the  wife  only  exists  where  profit  and  loss  have  been 

excluded,  ib.  ;  or  where,  after  the  death  of  the  husband,  the  wife  has 

freely  given  up  the  community,   ih. ;  or  where  the  husband  has  by 

ante-nuptial   contract   been    prevented    from   alienating    the    wife's 

property,  ih.  ;  if  the  wife  knowingly  allows  the  husband  to  receive 

her  money  she  has  no  preference,  ih. 
legatees  and  fideicommissaries  have  a  hypothec  on  the  property  of  the 

deceased  for  satisfaction  of  the  legacies,  &c.,  102. 
of   mortgages   or   hypothecs   having   equal   right,    the   oldest  .has   the 

preference,  103. 
tacit  hypothecs  have  the  same  efiect  as  special  mortgages,  ib. 
special  mortgage  of  immoveables  has  preference  before  a  general  mort- 
gage of  older  date,  ih. 
of  two  mortgages  of  equal  right  and  registered  on  the  same  day,  the 

one  first  registered  has  the  preference,  ih. 
at  Amsterdam,  however,  no  distinction  is  drawn  between  special  and 

general  mortgage,  104;  the  rule  prevailing  there  is  qui  prior  est  in 

tempore  potior  est  in  jure,  ib. 
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general  mortgage  has  the  preference  before  unsecured  debts,  ih. 

general  mortgage  binds  no  further  than  the  property  that  remains  with 
the  debtor,  104. 

a  mortgage  of  moveables  is  of  no  avail  against  a  third  party  who  has 
acquired  the  moveables  by  proper  title,  105. 

where  the  debtor  is  allowed  by  the  third  party  to  hold  the  property 
precario,  it  will  be  free  from  the  mortgage,  ib.,  and  Vol.  I.,  189-90  ; 
this  proposition  is,  however,  untenable.  Vol.  II.,  105  in  notis. 

where  the  purchaser  or  third  party  obtains  property  with  a  knowledge 
that  it  has  been  pledged,  he  has  no  greater  right  than  the  pledger 
himself,  ih.  in  notis. 

the  hypothec  of  a  minor  is  preferred  to  a  subsequent  special  mortgage 
of  moveables  unaccompanied  by  delivery,  in  so  far  as  the  moveables 
remain  in  possession  of  the  debtor  and  guardian,  ih.  in  notis. 

in  the  case  of  bottomry  bonds  the  ship,  although  passing  to  third 
parties,  continues  liable,  106. 

a  mortgage  of  immoveable  property  by  notarial  bond  has  no  validity, 
106. 

by  placaat  of  1665,  the  fortieth  penny  had  to  be  paid  on  all  mortgages 
to  secure  them  preference,  ih. 

a  notarial  mortgage  of  moveables  has  the  same  force  .as  a  special  mort- 
gage of  immoveable  property,  106. 

a  mortgage  of  moveables  by  notarial  deed  only  binds  the  property  in 
the  hands  of  the  debtor,  107. 

if  the  moveables  get  into  the  hands  of  a  third  party  ex  oneroso  titulo 
they  are  free  from  the  mortgage,  107-8,  et  in  notis. 

a  pledge  of  moveables  by  notarial  deed,  duly  registered,  but  unaccom- 
panied by  delivery,  gives  a  right  of  preference  against  the  pledger's 
general  creditors,  ih.  in  notis. 

a  registered  notarial  bond  of  moveables,  which  have  not  been  delivered 
to  the  pledgee,  is  postponed  to  an  attachment  of  the  moveables  by  an 
execution  creditor,   108  in  notis. 

a  prior  bond  specially  hypothecating  certain  land,  and  containing  the 
general  clause  hypothecating  all  the  moveable  and  immoveable  pro- 
perty of  the  mortgagor,  is  preferred  in  insolvency  upon  the  move- 
ables, to  a  subsequent  special  bond  of  the  same  land  and  of  certain 
moveables,  of  which  however  no  delivery  had  been  made,  ih.  in  notis. 

a  mortgagor  may  lease  the  land  mortgaged,  ih. 

the  subsequent  lessee  of  land  cannot  by  stipulation  in  the  lease  acquire 
a  right  of  compensation  for  improvements,  which  shall  postpone  the 
prior  mortgagee's  rights  under  the  mortgage,  109  in  notis. 

a  simple  writing  attested  by  three  witnesses  will  have  preference  before 
current  debts,  110. 

it  is  safest  in  a  bond  to  insert  a  clause  under  security  of  person  and 
property,  and  not  merely  under  security  according  to  law,  ih. 

servants  have  a  preference  for  wages  due  to  them,  ih. 

he  who  has  preference  for  a  principal  sum  has  also  preference  for  the 
interest.  111. 

in  kustingpenningen,  however,  the  interest  has  no  right  of  preference 
unless  specially  agreed  upon,  ih. 

K.D.L. — II.  48 


754  INDEX. 

MORTGAGE— conimued. 

the  right  of  dividing  an  estate  is  a  legal  hypothec,  112. 

legal  hypothecs  take  precedence  ot  subsequent  special  mortgages,  ih. 

the  price  of  property  over  which  there  is  a  legal  hypothec  takes  the 

place  of  such  property,  ih. 
cf  the  different  vfays  in  which  mortgage  is  put  an  end  to,  ih.,  note  (o). 
a  person's  property  cannot  be  mortgaged  or  pledged  for  the  debt  of 

another  397. 
whether  a  stipulation  that  the  creditor  shall  have  the  right  of  selling 

the  thing  pledged  is  valid?  402,  647-53. 

MORTMAIN, 

right  of  clergy  to  hold  property  in  mortmain  restrained,  77-8. 

MOTHER, 

the  mother  is  obliged  to  contribute  to  the  education  and  support  of  her 

children,  although  bom  out  of  wedlock,  90. 
the  mother  of  a  bastard  child  is  believfed  in  pointing  out  the  father,  if 

he  cannot  swear  that  he  had  no  carnal  knowledge  of  the  mother,  91 ; 

but,  where  he  denies  intercourse  with  the  mother,  his  oath  will  be 

preferred,  although  she  declares  otherwise  even  during  labour,  ih. 
a  mother  may  appoint  guardians  by  will  to  her  minor  children,  126. 
the   mother   or  grandmother   may   be   appointed   guardian   to   minor 

children,  but  not  other  women,  129. 
See  Pakents. 

MOURNING-CLOTHES, 

have  not  .a  right  of  preference  in  an  estate,   Vol.   II.,   93;  nor  can 
payment  for  the  same  be  claimed  out  of  the  common  estate,  192. 

MOVEABLES, 

cannot  be  followed  up,  189  note.  Vol.  II.,  622. 

moveables  which  have  been  pledged  and  allowed  to  remain  in  possession 

of  the  debtor  oannot  be  acquired  in  ownership  by  a  third  party,  190; 

this  position  is,  however,  untenable.  Vol.  II.,  105  in  notis. 
moveables  follow  the  law  of  the  place  of  the  owner's  death.  Vol.  I.,  428. 

MOVEABLE  PROPERTY, 

defined,  145. 

when  debts,  actions,  and  credits  are  considered  moveable  property,  ih. 

MUNIMENTS,  VoL  II.,  509. 

MURDER, 

attempt  to  commit  murder  with  the  view  of  robbing.  Vol.  II.,  250  in 
notis.    See  Homicide. 

MUTUUM,  Vol.  II.,  52-4. 

MYNEN,  Vol.  II.,  532. 
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NAASTING,  Vol.  II.,  146  in  noUs,  148.    See  Reteacttts. 

NADEREN,  NADOEN,  Vol.  II.,  148. 

NAGELNAASTEN,  385. 

NA-HUUR,  Vol.  II.,  171,  et  in  noiis. 

NA-KOOP,  236;  Vol.  II.,  146  in  notis.     See  Rbtbactits. 

NAMPTISSEMENT,  Vol.  II.,  120,  220,  434.     See  Peovision. 

NATIVE  CITIZENS, 

can  alone  fill  offices,  70,  and  note  (6). 
who  are  natives,  ib. 

NATURAL  CHILDREN, 
who  are,  49. 
may  inherit  from  their  mother,  48,  425. 

NATURALIZATION, 

letters  of,  74. 

NEAREST  RELATIONS, 

by  these  terms  are  meant  those  who  are  such  by  succession  ah  intestato, 
and  not  those  nearest  in  degree,  385. 

NECESSARIES, 

.  a  minor  is  liable  for  necessaries,   135 ;  and  likewise  a  town  or  court 
bantling.  Vol.  II.,  15,  et  in  notis. 

NEGLIGENCE, 

great  negligence  is  punishable  criminally,  Vol.  II.,  247.     See  Cbime  ; 
Homicide. 

NEGOTIORUM  GESTOR, 

is  liable  for  damage  caused  by  his  negligence.  Vol.  II.,  7  in  notis. 

NEOSTADIUS, 

Cur.  Hall.  Decis.  17  commented  on,  357  in  notis. 
Cur.  Hall.  Beds.  20  discussed,  381  in  notis. 

NETHERLANDS, 

the  Government  of  the  Netherlands,  8,  10. 

NIAAR,  Vol.  II.,  147  in  notis. 

I^IGHT  THIEF, 

killing  a  night  thief.  Vol.  II.,  246,  272-5,  et  in  notis.    See  Homicide. 
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NOBILITY, 

its  requisites,  61. 

its  privilege,  66. 

children  of  noblemen,  procreated  in  concubinage,  are  noble,  61. 

titles  of  nobility  were  formerly  names  of  officers,  rather  than  titles  of 

hereditary  dignities,  62. 
the  nobility  are  not  prevented  from  engaging  in  trade  and  commerce, 

Vol.  II.,  136. 

NON  NUMEBAT^  PECUNIJE,  123-4,  et  in  noiis. 

NOODWEEB,  Vol.  II.,  272,  273-4  in  natis. 

NOTARY, 

first  nomination  of  notaries  in  Holland,  320. 

office  of  notary  fixed  at  a  certain  number,  ih. 

a  notary  cannot  derive  any  benefit  under  a  will  made  by  or  before 

him,  341. 
admission  of  notary.  Vol.  II.,  479. 
a  notary  must  keep  a  proper  register  and  protocol,  ih. 
must  at  all  times  grant  proper  copies  of  instruments  to  the  parties 

requiring  them,  478,  note  (a),  and  479. 
rules  to  be  observed  by  a,  notary  in  framing  instruments,  ib. 
a  notary  must  preserve  the  original  document,  ib. 
upon  the   death  of   a   notary  his   protocol  is  handed   to  some   other 

notary,    ib. 
See  also  under  Evidence. 

NOTICE, 

doctrine  of  notice  in  case  of  sale  of  a  thing  pledged  to  another.  Vol.  II., 

105  in  notis. 
in  case  of  a  lease  of  land  over  which  a  prior  mortgage  ejrists,  109  in 

notis. 

NOVATION,  Vol.  II.,  330. 

the  giving  of  fresh  security  does  not  effect  any  novation,  338. 

NOVI  OPEBIS  NUNGIATIO,  Vol.  II.,  463. 

NOXALE  JUDICIUM,  Vol.  II.,  320  in  notis. 

NUDUM  PACTUM,  Vol.  II.,  10  in  notis. 

ex  rmdo  pacta  oritur  actio  is  the  maxim  of  the  Roman-Dutch  Law,  ib., 
and  604  seg. 

NULLITY  OF  MARRIAGE, 

wiU  be  decreed  upon  the  ground  of  inability  of  procreation,  122. 
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OATH, 

definition  of,  Vol.  II.,  492.     See  Evidence. 

OBEL, 

value  of  an  obel,  245. 

OBLIGATION, 

prescription  in  case  of  obligations.  Vol.  I.,  202,  et  in  notis. 
definition  of  an  obligation.  Vol.  II.,  1-2. 
Justinian's  definition,  3  in  notis. 
various  meanings  of  the  term  obligatio,  ih. 
meaning  of  the  term  obligation  in  English  law,  ih. 
an  obligation  arises  either  from  promise  or  inequality,  3. 
it  forms  the  source  of  a  jus  ad  rem.,  ih.  in  notis. 
an  obligation  is  either  natural,  civil,  or  mixed,  ih. 
obligation  by  promise  arises  either  expressly  or  tacitly,  4. 
of  an  express  obligation,  ih.,  et  in  notis. 
of  a  gratuitous  promise,  4. 

if  made  in  earnest  and  accepted  it  gives  a  right  of  action,  ih.  and  616. 
every  promise  must  have  a  causa,  4,  et  in  nobis.  611-16. 
of  a  pollicitation  or  incomplete  promise,  4,  note  (e). 
if  acceptance  of  a  promise  be  deferred,  the  promissor  may  at  once  with- 
draw his  promise,  ib.  ;  he  may  do  likewise  .where  the  thing  promised 

is  physically  or  morally  impossible,  ih. 
of  a  promise  upon  request,  5. 
an  obligation  must  have  a  reasonable  cause,  5. 
reasonable  cause  must  not  be  confounded  with  reasonable  consideration, 

ih.  in  notis,  and  612-16. 
what  is  meant  by  reasonable  cause,  ib. 
in  entering  into  an  obligation  a  person  may  mislead  another  in  the 

value  of  the  thing,  5. 
meaning  and  scope  of  this  rule,  ih.  in  notis. 
but    fraud,    or    misrepresentation,    amounting    to   dolus    dans    locum 

contractui,  renders  the  transaction  void,  ih.  in  notis. 
fraud  is  not  presumed,  it  must  be  proved,  ih. 
inadequacy  in  the  price  is  no  ground  for  rescinding  a  contract,  unless 

amounting  to  enormis  Icesio,  ih.  in  notis. 
of  an  obligation  founded  in  moral  turpitude,  6,  note  (/■). 
a  bond  given  in  contemplation  of  future  cohabitation  is  void,  ib.  ;  but 

a  bond  founded  on  past  seduction  is  good  in  English  law,  ih. 
of  promises  made  through,  fear  or  violence,  ih. 
obligation  arising  from  contract  is  of  three  kinds,  6. 
obligations  ex  contractu  by  Roman  law,  7  in  notis. 
historical  order  of  these  obligations,  7. 
of  a  tacit  obligation,  ib.,  et  in  rwtis. 
of  a  quasi  contract,  7  in  notis. 

this  must  not  be  confounded  with  an  implied  contract,  ib. 
obligations  arising  from  inequality  or  delict,  8. 
obligation  by  contract  defined,  9. 
it  is  either  unilateral  or  bilateral,  ih. 
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OBLIGATION— contirmed. 

the  distinction  of  the  Roman  jurists  between  promise,  convention,  and 

contract  does  not  obtain  in  Holland,  10,  note  (a), 
the  maxim  ex  nudo  pacta  non  oritur  actio  is  not  observed  in  Holland, 

a.  and  604  seq. 
every  obligation  requires : 

1st,  persons  capable  of  binding  themselves. 

2nd,  the  agreement  must  be  made  voluntarily  and  deliberately. 
3rd,  it  must  have  a  physical  or  moral  possibility,  or  reasonable 
cause,  11  in  notis. 
the  division  of  contracts  into  real,  verbal,  literal,  and  consensual  not 

observed  in  Holland,  12  in  notis. 
where  the  parties  agree  that  their  contract  shall  not  have  effect,  unless 

in  writing,   it  will  not  be  binding  until'  signed,  ib. ;  otherwise  the 

writing  serves  merely  as  proof  of  the  contract,  ib. 
the   division  of  contracts  into  stricti  juris  and  bonce  fidei  docs  not 

obtain  in  Holland,  ib. 
contracts  are  either  sim,ple  or  compound  and  mixed,  13  in  notis. 
obligation  requires  a  free  exercise  of  will,  12 ;  therefore,  lunatics  and 

young   children   cannot   bind   themselves,    13 ;   nor   dumb   and   deaf 

born  persons,  ib.  ;  but  the  latter  may  so  bind  themselves  if  they  can 

manifest  consent  by  means  of  signs,  14,  note  (6). 
no  one  is  bound  where  he  has  acted  in  error,  or  been  misled  by  fraud,  14. 
town  or  court  bantlings  are  prohibited  from  binding  themselves,  ib.  ; 

except  by  a  contract  of  marriage,  15,  note  (e). 
when  a  minor  may  be  bound  by  contract.  Vol.  I.,  135;  Vol.  II.,  15-16. 
in  case  of  crime  the  minor's  property  is  liable,  16. 
in  an  obligation  ex  contractu  we  can  bind  no  one  but  ourselves  and  our 

heirs,  and  not  third  persons,  16,  19,  and  note  (h),  598-604. 
of  a  written  obligation  with  the  clause,  "  Pay  N  or  the  bearer  hereof," 

16.- 
right  of  the  holder  of  such  a  document,   and  whether  he  must  prove 

his  title,  16-17,  and  in  notis. 
the  holder  of  an  underhand  obligation  must  prove  his  title,  18,  note  (51). 
we  can  neither  stipulate  for,  nor  bind  a  third  party  by  an  obligation,  19. 
Vinnius  and  Groenewegen  are  of  a  contrary  opinion,  ib. 
Decker  holds  that  we  may  stipulate  in  favour  of  a  third  party,  provided 

he  approves  the  same,  ib.,  note  (h) ;  but  a  stipulation  to  the  prejudice 

of  a  third  party  is  invalid,  ib,    598-604. 
a  person  stipulating  that  another  shall  do  or  perform  something,  is 

personally  liable,  20. 
an  obligation  may  be  made  in  favour,  or  to  the  prejudice  of  a  third 

party,  where  the  subject  matter  concerns  such  third  party ;  or  where 

the  person  stipulating  or  promising  is  in  our  power,  or  our  agent, 

ib.,  and  note  (i). 
a  person  contracting  with  an  agent  has,  in  strictness,  no  remedy  against 

the  principal,  21  in  notis. 
equity  has,  however,  introduced  a  different  rule,  ib, 
on  an  obligation  entered  into  by  a  shipmaster  or  factor,  the  shipowners 

or  merchants  will  be  liable,  unless  they  repudiate  the  authority  of 

their  agent,  22;  24-25,  and  note  (I). 
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OBLIGATION— continued. 

all  things,   the  dealing  with  which  is  not  forbidden,   may   form  the 

subject  matter  of  a  contract,  29. 
an  obligation  to  do  something,  or  cause  it  to  be  done,  will  give  rise  to  a 

claim  for  specific  performance,  ih.  ;  which  may  be  compelled  by  means 

of  imprisonment,  ib.,  114-15;  except  with  respect  to  things  in  which 

we   have   no   right,    ih.  ;    or   which   spring    from   an   immoral    and 

dishonest  cause,  i6.  ;  or  are  contrary  to  public  policy  and  general  law, 

ih. ;  or  where  performance  is  not  in  the  party's  power,  115. 
a  contract  with  respect  to  a  future  inheritance  cannot  be  enforced,  29. 
contracts  founded  in  gaming  cannot  be  enforced,  ih.,  and  in  notis. 
a  binding  obligation  and  promise  may  take  place  in  any  way,  so  long  as 

the  intention  was  to  bind,  31. 
a  promise  by  a  father  to  his  children  that  he  will  not  sell  or  give  away 

his  property,  does  not  prevent  him  from  disposing  thereof  by  will,  ih. 
obligations  may  be  either  pure,  or  in  diem,  or  suh-conditione,  ih. 
'a  promise  made  pure  may  be  immediately  enforced,  except  where  the 

performance  of  the  thing  necessarily  reqtiires  some  time,  32. 
where  the  promise  is  at  a  given  time  or  day,  which  is  certain,  the  right 

is  at  once  vested  and  transmitted  to  the  acceptor's  heir,  ih.  ;  but  no 

demand  can  be  made  till  the  time  has  arrived,  ih. 
it  is  considered  that  the  day  mentioned  in  the  promise  is  included,  and 

must  have  elapsed  before  demand  may  be  made,  ih.  ;  if  the  day  or 

time  be  uncertain,  it  operates  as  a  condition,  and  the  promise  will 

not  be  confirmed  until  arrival  of  the  time,  ih. 
the  condition  of  the  promise  must  first  be  fulfilled  before  the  promise 

takes  effect,  33. 
if  the  condition  be  immoral  or  impossible,  no  right  arises  therefrom,  ih. 
the  condition  may  exist  in  not  doing  something,  or  in  something  that  is 

not  to  happen,   ih. 
if  the  not  doing  something  rest  in  the  power  and  will  of  the  promisor, 

the  debt  may  in  the  meantime,  under  security,  be  claimed  and  enjoyed 

by  the  promisee,  ih. 
a  promise  of  something,   if,   or  as  mMch  as  the  promisor  shall  feel 

disposed,  is  ineffectual,  ih. 
a  promise  is  construed  strictly,  and  most  favourably  to  the  promisor, 

and  against  the  stipulator,  ih. 
a  person  may  bind  himself  together  with,  or  on  behalf  of,  another,  35. 
an  obligation  cannot  be  extended  beyond  the  terms  thereof,  57. 
ohligatie,  106. 
of    obligation    in    case    of    innominate    contracts.      See    Innominate 

CONTEACTS. 

the  party,  who  has  made  performance,  may  elect  to  compel  the  other 
party  to  performance,  or  demand  back  what  he  has  given,  115 ; 
provided  the  non-performance  be  due  to  the  fault  of  the  promisor, 
and  it  was  possible  for  him  to  make  performance,  ih. 

obligations  founded  in  gaming  or  gambling  cannot  be  enforced,  116-17. 

he  who  lends  another  money  with  which  to  gamble,  cannot  recover  it 
back  116 ;  but  a  person,  who  has  been  greatly  deceived  by  dishonest 
gambling,  or  squandered  a  large  sum  to  the  ruin  of  his  household,  or 
has  given  his  clothes  in  payment,  wiU  be  relieved  against  it,  ih. 
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OBLIGATION— contiwiied. 

a  notarial  agreement  between  A.  and  B.  that  the  survivor  of  them  shall 

receive  a  specified  sum  from  the  first  dying  is  enforceable  by  action, 

118. 
bribery  is  prohibited,  and  whatever  has  been  given  to  another  for  his 

vote  to  obtain  some  situation  or  office  may  be  recovered  back,  ih. ; 

secus  by  the  law  of  Holland,  ih. 
of  written  obligations,  123. 
different  kinds  of  written  obligations,  123. 
the  causa  debiti  must  be  expressed  in  the  bond,  ih 
of  consensual  obligations,  125. 
obligations  ex  quasi  contractu,  224. 
obligations  arising  from  crime,  242.     See  Chime. 
they   give    rise   to   a   two-fold   obligation  —  viz.,    of    punishment    and 

compensation,  247. 
obligation  arising  quasi  ex  delicto,  318.     See  Toet. 
of  the  discharge  of  obligations,  324. 

OBREPTION,  Vol.  II.,  467,  et  in  notis. 

OBSIGNATIO  SOLEMNIS,  Vol.  II.,  81,  note  (d). 

OCCUPATION, 

a  means  of  acquiring  ownership,  156. 

ONDERSTELLING,  372. 

ONTSCHAKER,  Vol.  II.,  304  in  notis. 

OORLOF,  Vol.  II.,  439. 

OPENING  POINTS  OF  OFFICE,  Vol.  II.,  475. 

ORPHANS, 

moneys  of  orphans,  which  have  been  laid  out,  are  preferred  to  other 
debts,  141. 

ORPHAN  CHAMBER, 

the  orphan  chamber,  when  once  excluded  by  will  from  the  management 
of  minors  or  their  property,  is  always  excluded,  127. 

the  orphan  chamber,  although  so  excluded,  has  a  supervising  control 
over  the  testamentary  guardians,  &c.,  ih.,  note. 

the  orphan  chamber  is  upper  guardian  of  minors,  129. 

is  responsible  for  the  moneys, of  minors  paid  over  to  it,  132,  note  (g). 

acts  passed  before  the  orphan-masters  have  the  same  force  as  mortgages, 
140. 

ORPHAN  HOUSES 

have  a  legal  hypothec  over  the  property  of  their  administrators. 
Vol.  II.,  98. 
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ORPHAN  MASTERS 

may  interfere  where  minor  children  are  not  properly  maintained,  94. 

OUD-EYGEN,  234,  236  in  notis. 

OVERBADING,  Vol.  II.,  433  in  notis. 

OVERWONNE  BASTAARDEN, 
who  are,  47. 

OWNER, 

the  owner  may  follow  up  and  claim  his  property  wherever  he  finds  it. 
Vol.  II.,  411. 

OWNERSHIP, 

definition  of,  154. 

is  either  full  or  defective,  ib.,  and  note;  209.. 

full  ownership  defined,  155. 

defective  ownership  defined,  ih. 

ownership  is  acquired  by  occupation,  accession,  or  tradition,  156. 

PACIFICATORS,  Vol.  II.,  63,  et  in  notis. 

PACTUM.     See  Obligation. 

Ex  nudo  pacio  oritur  actio,  Vol.  II.  604-15. 

Pactum  antichresis,  87. 

Pactum  Commissorium,  86  in  notis. 

Pactum  empti  Pignoris,  ih. 

Pactum  Successorium.,  Vol.  I.,  315  in  notis. 

PAGTEN  MET  TEN  HOUDE,  236. 

PALATINE  COUNTS,  63. 

PALMSLAG,  Vol.  II.,  162. 

PAND-GENOT,  Vol.  II.,  86  in  notis. 

PAND  TER  MINNE,  Vol.  11. ,  83,  106. 

PARATE  EXECUTION,  402,  647-52. 

PARDON, 

pardons  and  other  favours  are  referred  to  the  judge  for  examination 

and  confirmiation,  35. 
when  pardon  is  granted.  Vol.  II.,  344. 
abolition  takes  place  in  cases  other  than  homicide,  345. 
effect  of  a  pardon,  346. 
how  pardon,  remission,  and  abolition  differ  from  each  other,  ib.,  et  in 

notis. 
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PARDON — continued. 

letters  of  pardon  and  remission,  having  been  granted,  iaust  be  confirmed 

by  the  court,  346. 
a  convict  is  not  entitled  to  pardon  where,  while  being  hanged,  the  rope 
breaks,  but  must  be  hanged  again  with  more  precaution,  ih. 

PARENTAL  AUTHORITY, 

a  son,  who  trades  on  his  own  account,  is  considered  as  tacitly  emanci- 
pated from  paternal  power,  Vol.  II.,  22  in  notis. 
power  of  parents  over  their  children,  85. 
such  power  is  determined — 
1st,  by  marriage,  87. 
2nd,  by  emancipation,  88. 
3rd,  by  attaining  majority,  89. 

4th,  where  the  father  is  placed  under  guardianship,  ih. 
the  paternal  power  has  no  existence  with  reference  to  the  management 

of  property  which  the  children   acquire  by  inheritance  or  bequest 

from  persons  other  than  their  father,  89. 
parents  are  obliged  to  support  and  educate  their  children,  except  where 

the  children  support  themselves  by   some  trade  or  handiwork,   or 

have  other  means  of  their  own,  90. 
if  one  of  the  parents  has  no  adequate  means,  the  other  is  liable  for  the 

entire  support  of  the  children,   ib. 
if  the  surviving  father  or  mother,  who  has  undertaken  the  nuaintenance 

of  the  children,  happens  to  die,  several  towns  have  special  statutes 

making  provision  in  such  case,  94. 
the  surviving  parent,  on  re-marriage,  remains  liable  for  the  education 

of  the  children,  96. 
parents  may  refuse  their  consent  to  the  marriage  of  a  daughter  under 

twenty  yearS  without  assigning  any  reasons;  but  if  she  be  above 

twenty,  or  a  son  be  above  twenty-five  years,  such  consent  can  only 

be  refused  for  lawful  reasons,  99-100,  104. 
parents   may   give   their  consent    to   the   marriage   of   their   children 

tacitly,  104. 
if  the  parents  differ  in  giving  their  consent,  the  wish  of  the  father, 

rather  than  of  the  mother,  is  attended  to,  108,  note  (i). 
Decker,  however,  holds  that  the  matter  should  be  left  to  the  discretion 

of  the  judge,  ih. 
parents  may  make  a  privileged  will  in  favour  of  children,  324. 
parents  are  not  entitled  to  claim  Trebell.  portion  in  addition  to  the 

legitime,  418.     See  Tbebellian  Pobtion. 
parents  are  not  liable  for  the  crimes  of  their  children.  Vol.  II.,  22. 

PARRICIDE.    See  Homicide. 

PARTITION.     See  Division. 

PARTNERSHIP, 

a  partner  may  mortgage  a  thing  belonging  to  the  partnership,  Vol.  II., 
85  in  notis ;  the  co-partners  have,  however,  an  action  against  him,  ih. 
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PARTNERSHIP— comttmted. 

a  partner  has  a  right  of  preference  over  the  goods  of  the  partnership, 

99,  et  in  notis. 
but  not  also  a  wife  by  virtue  of  her  antenuptial  contract  over  the 

property  of  a  piartnership,  101,  note  (r). 
partnership  defined,  176. 
is  of  different  kinds,  ih. 
it  may  be  in  unequal  shares,  ib. 
we  may  not  stipulate  for  a  share  in  the  profits  without  a  share  in  the 

loss,  177. 
Grotius  is,  however,  of  a  different  opinion,  ib.,  note  (b). 
Societas  Leonina,  178,  186. 
one  partner  may  put  in  money  or  goods,  and  the  other  give  his  services, 

186 ;  in  which  oase  the  loss  and  damage  to  the  property  are  borne  by 

him   who  contributed   them,    ih. 
qy,oad  third  parties,  each  partner  is  liable  in  soUdum,  177,  note  (b). 
one  partner  may  have  a  greater  share  in  the  profits  than  the  other,  186. 
a  partnership  where  one  partner  takes  all  the  loss  upon  himself  and  the 

other  all  the  profit  cannot  exist,  ib. 
if  no  shares  in  profit  and  loss  have  been  expressed,  the  same  will  be 

computed  in  proportion  to  the   property  or  value  which  each  has 

brought  into  the  partnership,  ib. 
partnership  ceases  with  the  death  of  the  partner,  ib. 
it  is  not  transmitted  to  the  heir,  unless  it  has  been  so  agreed  upon,  187 ; 

it  ceases  upon  expiration  of  the  time  agreed  upon,  ib.  ;  or  when  the 

matter  for  which  the  partnership  existed  has  been  carried  out,  ib.  ; 

or  by  mutual  renunciation,  ih.  ;  and  even  by  renunciation  of  one  of 

the  partners  if  done  timeously,  and  the  matter  be  still  intact,  ih. 
each  partner  is  liable  in  solidum,  on  a  bill  of  exchange  accepted  by  a 

partner  in  the  usual  name  of  the  firm,  221,  note  (e).     See  also  under 

Community. 
one  of  several  partners  may  sue  and  be  sued  for  his  share  alone,  366. 

PAWN, 

a  pawnbroker  is  entitled  to  a  reasonable  profit  on  money  advanced  by 

him,  Vol.  II.,  65. 
formerly,    the    bishops    had    supervision    of    the    banks    of    loan    or 

lombard,    ib. 
after  the  Reformation  this  was  transferred  to  the  local  magistrate,  ih. 
things  pawned  may  at  any  time  be  released,  66 

after  a  year  and  six  weeks  the  thing  pawned  may  be  publicly  sold,  ih. 
,  See  also  Pledge. 

PAYMENT, 

payment  of  an  obligation  or  debt.  Vol.  II.,  324-5,  et  in  notis. 

a  debtor  may  set  off  in  the  payment  what  the  creditor  owes  him  of  the 
same  quality  and  value,  325. 

payment  is  proved  by  means  of  a  written  receipt,  or  handing  back  of 
the  instrument  of  debt,  and  the  debtor  having  it  in  his  possession,  327. 

the  possession  of  such  document  by  the  debtor  merely  raises  a  presump- 
tion of  payment,  which  may  be  rebutted,  ih. 
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PAYMENT— con-tmued. 

if  the  creditor  on  oath  declares  that  he  has  bond  fide  lost  the  instrument 

of  debt,  the  debtor  is  bound  to  give  him  a  fresh  one,  under  security 

that  he  shall  not  be  held  liable  on  the  first,  ih. 
payment  must  be  made  personally  to  the  creditor  or  his  authorised 

agent,  328. 
hence,  payment  to  a  servant  or  children  is  not  a  discharge,  ib.  ;  unless 

it  be  made  to  someone  who  is  entrusted  with  the  receiving  of  pay- 
ments  &c.,  il. 
where  the  time  for  payment  has  been  fixed,  we  may  not  make  payment 

earlier,  ib. ;  and  until  that  time  the  interest  runs,  ib.  ;  unless  the- 

creditor  is  .willing  to  consent  thereto,  ib.,  and  see  Vol.  I.,.  197. 
payment  of  money  running  at  interest  or  annual  rent  cannot  be  made 

without  three  months'  prior  notice.  Vol.  II.,  328. 
he  who  is  unwilling  to  make  payment  may  be  compelled  to  pay  interest 

for  non-payment,  328. 
this   does   not,    however,    begin   till   after   litis    contestation   or   legal 

demand,  ib. 
the  debtor  is  not  obliged  to  pay  the  debt  at  the  house  of  the  creditor,  ib. 
the  creditor  must  come  rand  demand  it  at  the  house  of  the  debtor,  unless 

it  were  otherwise  agreed  upon,  229. 
it  is,  therefore,  best  to  specify  the  place  of  payment,  and  the  currency 

in  which  it  is  to  be  made,  ib.,  note  (/). 
See  also  under  Money  ;  Obligation. 

PEACE, 

a  person  may  be  bound  over  to  keep  the  peace.   Vol.   II.,   286-7,  289 
in  notis. 

PENSIO, 

or  rent  must  be  paid  on  the  day  named  in  the  grant,  239. 

PERFORMANCE.     See  Obligation  ;  Specific  Perpobmance. 

PERJURY, 

punishment  of  this  crinje,  Vol.  II.,  262. 

persons  guilty  of  perjury  are,  besides,  bound  to  make  compensation  to 
the  injured  party,  ib. 

PERPETUAL  SILENCE, 

decree  of  perpetual  silence,  when  granted.  Vol.  II.,  423. 

on  a  citation  to  institute  action  or  be  barred  by  perpetual  silence,  it 

must  be  shown  that  the  defendant  publicly  pretended  to  have  a  right 

of  action,  ib.  in  notis. 

PERSONS, 

different  division  of  persons  in  law,  39. 

legitimate  and  illegitimate  persons,  46-7. 

nobles,  well-bom  men,  and  servants ;  or  edlingi  frilingi,  and  lassi   60. 

lay  and  clerical  persons,  75. 

natives  and  aliens,  69. 
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PERSONS— coji-tmued. 

learned  and  unlearned  persons,  80. 

majors  and  minors,  82. 

persons  incompetent  to  make  a  will,  331,  and  see  Will. 

persons  incompetent  to  take  by  will,  336,  and  see  Will. 

PHYSICIAN, 

liability  of,  in  case  of  unskilfulness,  &c.     See  Tout. 

PICKPOCKETS, 

how  punished.  Vol.  II.,  315. 

PICTURE, 

he  who  paints  a  picture  on  another's  canvas  is  owner  of  the  picture,  181. 

PIGNUS,  Vol.  II.,  50. 

PILGAVEN,  454. 

PLACING  A  THING  IN  COURT,  Vol.  II.,  61. 

PLAINTIFF,  • 

who  is  a  plaintiff.  Vol.  II.,  363. 

a  person  cannot  be  compelled  to  be  plaintiff  against  his  will,  ib. 

may  before  litis  contestatio  withdraw  the  case  upon  payment  of  costs, 

364. 
who  may  not  be  plaintiff,  ib. 
minors  without  consent  of  their  guardians,  ih. 
children  against  their  parents,  unless  with  consent  of  the  judge,  ih. 
married   women,    except   sometimes   where  the  husband   is   absent   or 

abroad,  365 ;  or  where  the  woman  carries  on  some  public  trade  or 

business,  so  far  as  appertains  thereto,  ib. 
banished  persons,  ib. 

prohibited  and  improper  companies  and  societies,  ib. 
of  co-plaintiffs,  366. 

PLEADING, 

an  omission  in  pleadings  in  matter  of  law  may  be  supplied  by  the  judge 

sua  sponte,  Vol.  II.,  373. 
a  plaintiff  may  alter  his  summons  before  plea,  434,  but  not  afterwards 

except   upon   special   leave   and   pp.yment   of   costs.  '  See   Citation  ; 

Defaitlt. 
if  the  plaintiff  does  not  appear  on  the  day  of  hearing  the  defendant  may 

request  comparuit,  439, 
the  pleadings  being  complete,  and  the  plaintiff  or  defendant  failing  to 

go  on  with  the  case,  application  to  bar  him  may  be  made,  ib.     See 

Barbing. 
the  manner  of  instituting  claim  and  conclusion  is  manifold,  441. 
it  may  be  verbal  or  in  writing,  441-2. 
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PLEADING— cowiiwied. 

special  attention  should  be  given  to  the  tenor  of  the  prayer  or  peroration 

of  the  claim,   ib.,  which  should  agree  with  the  allegations  in  the 

claim,  ih. 
if  something  more  is  asked  in  the  allegations  in  the  summons,  which  is 

not  included  in  the  conclusion  or  prayer,  no  .attention  will  be  given 

to  it  in  pronouncing  judgment,  ih. 
the  judgment  must  be  founded  on,    and  cannot  go  beyond  the  final 

conclusion  and  prayer  in  the  summons,  ih. 
of  the  conclusion  of  claim  of  immoveable  property  unlawfully  possessed 

by  another,  442-3. 
of  the  use  and  effect  of  the  salutary  clause  in  a  summons  or  declara- 
tion, 443. 
several  claims  of  one  and  the  same  kind  against  one  and  the  same 

person  may  be  joined  together  in  one  cumulative  claim  or  summons, 

ib. 
a  count  in  contract  may  be  inserted  together  with  a  count  in  tort  in  one 

declaration  or  summons,  ih.  in  notis. 
a  claim  may  be  altered  before  litis  contestatio  and  answer,  444. 
but  after  it  has  been  served  and  answer  made  thereon,  it  may  not  be 

altered  to  the  prejudice  of  the  defendant,  ih.,  except  upon  special 

leave  and  payment  of  costs,  ih.  ;  or  by  mutual  consent,  461. 
a  defendant  having  appeared  is  entitled  to  time  and  day  of  delibera- 
tion, 445. 
this  is  left  to  discretion  of  the  judge,  ih.  . 

if  nothing  new  is  introduced  by  the   plea  of  the  defendant,   or  the 

replication  of  the  plaintiff,    no  time  ought  to  be   allowed   for  the 

replication  of  the  plaintiff  or  rejoinder  of  the  defendant,  447. 
if   a   defendant  file  a  simple  denial,    or  contrary  conclusion,    to  the 

plaintiffs  claim,  the  latter  must  proceed  without  delay,   ih. ;  so,  if 

nothing  new  is  introduced  by  the  replication  the  defendant  must  at 

once  proceed  to  the  completion  of  the  case,  ih, 
time  may  be  allowed  to  serve  proofs  by  production,  ib. 
time  allowed  a  party  after  judgment  during  which  to  consider  whether 

he  will  appeal,  448. 
of  short  service,  451. 
if  anyone  has  been  summoned  on  a  feast  or  holiday  the  summons  will 

not  be  void,  but  be  of  itself  extended  until  the  next  court  day,  ib. 
an  agent,  suing  not  in  his  own  name  but  on  behalf  of  another,  may  be 

required  by  defendant,  before  pleading,   to  prove  his  capacity  and 

right,  452. 
when  a  defendant  is  entitled  to  ask  security  for  costs,  ib. 
security  for  costs  may  be  claimed  for  what  the  defendant  claims  in 

reconvention,  as  well  aiS  in  convention,  ih. 
the  defendant  may  also  request  domicilium  citandi,  ih. 
a  plaintiff,  who  can  find  no  security,  may  be  admitted  under  caution 

juratoir,  453. 
if   a  principal  sum  is  claimed  without  interest,   no  interest   will  be 

allowed,    462 ;    unless   the   judge    allows    interest   by   virtue   of   the 

salutary  clause,  ih. 
of  declaring  property  mortgaged  executable,  ib. 
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PLEADING— coTitiwited. 

of  the  conclusion,  in  complainct,  463 ;  in  maintenue,  ib.  ;  in  spoliation, 

lb.  ;  in  cases  of  arrest,  ib.  ;  in  case  of  novi  operis  nunciatio,  ii. 
of  conclusion  in  case  of  maintenue  and  immission  into  possession,  464 ; 

in  case  of  purchase,  i6.  ;  in  case  of  retraction,  465  ;  in  case  of  guaranty, 

ib.  ;  in  case  of  indemnification  and  discharge,  ib.  ;  in  case  of  injury 

and  defamation,  ib. 
of  the  conclusion  in  case  of  preference,  467. 
of  the  conclusion  in  the  answer  of  defendant,  ib.,  et  seq. 
of  shaping  a  defendant's  answer  in  cortvplainct,  470 ;  in  maintenue,  ib. ; 

in  spoliation,  ib.  ;  in  arrest  and  penal  interdict,  471. 
of  the  answer  in  case  of  injury,  ib.  ;  in  case  of  preference,  ib.  ;  in  case 

of  purging,  472. 
if  the  defendant  only  denies  that  he  is  indebted  to  the  full  extent,  he 

may  plead  or  make  a  tender,  %b. 
further  pleas  beyond  replicatioii  and  rejoinder  are  not  allowed,  ib. 
pleading  in  appeal,  revision,  reformation,  and  reduction.     &ee  Appeal. 
a  case  may  be  instituted  in  writing  in  two  ways,  either  in  law  or  fact, 

585. 
of  memorials  and  advertisements  in  law,  ib.,  586. 
the   memorials   having   been  served,    the   parties    frame   additions  in 

answer  thereto,  586. 
these   additions  are'  sometimes  supplemented  by   a   further   document 

called  advertisement  of  law,  ib. 
if  a  case  has  been  stated  by  memorial  and  new  facts  or  documents  are 

discovered,  we  may  apply  for  leave  to  introduce  them,  587. 
this  is  then  done  by  ampliation  of  the  memorials,  ib. 
cases,  which  consist  in  matter  of  fact,  are  set  forth  in  various  ways,  ib. 
if  the  proof  consists  of  oral  evidence,  witnesses  are  heard,  588. 
of  Beproches  and  Salvations,  ib. 
Debate  and  Counter-Debate,  589. 
Solution  and  Super  solution,  590. 
in  verbal  pleadings  the  plaintiff  begins  with  a  short  statement  of  the 

case,  &c.,  591;  then  follows  the  answer  of  defendant,  ib.  ;  next  come 

the  reply  of  plaintifi  and  rejoinder  of  defendant,  ib. 
See  Costs. 

PLEDGE.     See  Moktgagk;  Pawn. 

PLUME  GRAVES,  or  PLUYM  GRAAF,  62,  161. 

POISON, 

killing  by  means  of.     See  Homicide. 

POLLICITATION.     See  Obligation. 

POLYGAMY, 

is  not  practised  among  Christian  nations,  98. 

not  always  prohibited  by  Divine  law,  ib. ;  and  is  still  practised  by 
Eastern  nations,  ib. 
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POOR, 

of  a  legacy  left  to  the  poor  and  who  are  included  thereunder,  390,  and 

note  (a), 
poor-houses  have  a  tacit  hypothec  over  property  of  their  administrators. 

Vol.  II.,  98. 

POORTERS, 
who  are,  72. 
their  duties,  73. 

POORTERREGT,  Vol.  II.,  531,  note  (c). 

POSSESSION, 

a  means  of  acquiring  ownership,  198. 

definition  of,  ib.  ' 

is  a  good  title,  except  as  against  true  owner,  ib.,  199. 

bond  fide  possession,  aided  by  prescription,  is  turned  into  ownership, 

199. 
the  possessor  of  a  thing  is  entitled  to  retain  and  recover  possession,  ib. 
possession  throws   the  onus  of  establishing   a   better  right   upon   the 

adversary.  Vol.  II.,  427. 
immission  into  possession,  464. 
possessory  action.     See  Action. 

POSTHUMOUS  CHILDREN, 

have  the  right  of  setting  aside  the  will  of  their  father  or  mother  in 
which  they  have  been  improperly  passed  over  or  disinherited,  346-7. 

POUNDAGE  AND  TAXES  OF  LANDS, 
collection  and  execution  of.  Vol.  II.,  577. 

PRACTICE.    See  Pleading. 

PRAEVARICATION, 

its  nature  and  punishment.  Vol.  II.,  269. 

PREBENDS,  275. 

gift  and  descent  of,  ib. 

donation  of,  must  take  place  with  consent  of  the  bishop,  276. 
presentation  to,  after  the  Reformation,  took  place  with  consent  of  the 
States,  ib. 

PRECEDENT.    See  Judicial  Decisions. 

PREFERENCE, 

right  of.     See  under  Execittion  ;  Moetgaob. 
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PRESCBIPTION, 

of  moveable  and  immoveable  things  among  the  Romans,  199-200. 
period  of  prescription  in  the  Netherlands  as  to  immoveable  property, 

200. 
the  better  opinion  is  that  moveables  are  prescribed  in  thirty  years  and 

immoveables  in  third  of  a  century,  201. 
prescription  in  case  of  libel  or  slander,  ih.,  and  Vol.  II.,  297. 
in  case  of  other  injury,  ih. 
in  case  of  rape,  299,  and  note  {d). 
in  case  of  deceit  and  fraud.  Vol.  I.,  201. 
in  case  of  relief  and  restitution,  ih. 
in  case  of  legitimate  portion,  ih.  and  358. 
in  case  of  division  of  estate,  201. 
in  case  of  crime,  ib. 
in  case  of  fines,  202,  and  Vol.  II.,  330. 
in  case  of  debts  and  obligations,  202. 

in  case  of  quit-rents  and  annual  rents,  203,  and  note  (e),  204. 
in  case  of  common  hypothecated  rents,  204. 
in  case  of  salaries  and  fees  under  edict  of  Charles  V.,  206. 
prescription  does  not  apply  in  certain  actions  and  rights,  206;  e.g.  in 

jus  retractus,  patronage,  right  of  public  road,  207 ;  but  see  ccmtrd,, 

note  (h). 
an  action  for  defloration  and  lying-in  expenses  is  prescribed  in  five 

years.  Vol.  II.,  299. 
a  sentence  once  pronounced  is  not  prescribed  within  thirty  years,  538. 

See  Execution. 

PRESUMPTION.     See  Evidence. 

PREVENTION,  Vol.  II.,  388,  543,  et  in  notis. 

PRICE.     See  Sale. 

PRINCIPAL  AND  ACCESSORY,  Vol.  II.,  313-4,  note  (d). 

PRINCIPAL  AND  AGENT.     See  Bbokbr;  Mandate;  Obligation. 

PRIORITY, 

right  of,  in  case  of  mortgage  and  hypothec.     See  Mobtgage. 

PRIVILEGES, 

may  be  conferred  by  those  who  have  the  necessary  power,  29. 
they  are  either  general  or  particular,  ih. 

privileges  once  granted  without  any  reservation   are  irrevocable,   29, 
note  (J). 

PRIVILEGED  WILLS.     See  Will. 

PRIVY, 

a  privy  may  not  be  placed  against  a  common  wall,  288 ;  or  along  running 

water,  299. 
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PROCEDURE, 

in  criminal  cases.     See  Cbime.     See  also  Pleading. 

PROCEEDS.     See  Sale. 

PROCREATION, 

inability  of  procreation  a  ground  for  annulling  a  marriage,^  122. 

PRODIGALS, 

are  treated  as  minors  in  law,  84. 

they  and  their  property  are  placed  under  guardianship,  141 ;  and  cannot 
alienate  their  property,  193. 

PRODUCTION,  Vol.  II.,  475. 

PROEVBN  PROPERTY,  275. 

PROMISE  of  MARRIAGE, 

in  case  of  two  or  more  promises  of  marriage,  the  first  will  prevail,  109 ; 
the  second  betrothed  has,  however,  a  right  of  action  for  damages,  ifc. 
such  a  promise  gives  a  right  to  specific  performance  of  the  contract,  ib. 
in  notis.     See  alsd  Obligation. 

PROMULGATION  or  PUBLICATION  of  LAWS.     See  Law. 

PROOF, 

written  and  verbal.     See  Evidence. 

PROPERTY, 

property  that  has  bgen  stolen  may  at  once  be  seized  and  claimed  from 

the  possessor,  192. 
except  where  the  property  has  been  bought  at  a  fair  or  public  market, 

in  which  case  the  purchase-price  must  be  repaid,  ib.  and  187,   and 

Vol.  II.,  130  in  notis. 
the   seizure   must,    however,    be  effected   through   intervention   of   the 

sheriff.  Vol.  I.,  192. 
property  in  a  thing  may  be  acquired  by  ourselves,  our  agents,  or  those 

whom  we  have  in  our  power,  193. 
property  may  be  acquired  for  us  by  others,  for  instance  by  our  children 

and  servants,  ii. 
who  are  not  allowed  to  alienate  property,  193-4. 
property  acquired  by  children  maintained  by  their  parents  belongs  to 

the  latter,  193,  452.     See  Childebn. 
whether  property  belonging  to  another  can  be  validly  pledged  without 

consent  of  the  owner.  Vol.  II.,  85,  note  (c),  89-90. 

PROROGATION 

of  jurisdiction.     See  Jtjrisdiction. 
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PROSECUTION, 

public  prosecution  is  entrusted  to  the  Attorney-General  or  Fiscal,  Vol. 

II.,  352,  499. 
a  prosecution  at  the  public  instance  does  not  bar  the  party  injured  from 

his  civil  remedy  for  damages,  405,  note  (a), 
the   injured   party,    however,    cannot   both   prosecute   criminally    and 

proceed  civilly ;  he  must  elect,  ib.     See  also  Compeomise. 

PROSPECT, 

right  to  free  prospect  or  view,  291. 

PROSTITUTION, 

public  prostitutes,  and  they  who  mislead  children  of  honest  parents  are 

liable  to  punishment.  Vol.  II.,  307. 
permitted  in  certain  places,  and  at  Leyden  within  certain  bounds,  ib. 
a  privileged  class  of  prostitutes  existed  among  the  Romans,  308  in  notis. 

PROTEST.     See  Exchange. 

PROVISION, 

provisional  judgment.  Vol.  II.,  120,  220  and  in  notis,  428-9,  504. 
provision  will  not  be  grante'd  where  for  a  number  of  years  the  holder  of 

an   acknowledgment    of    debt   has   neither    demanded   payment   nor 

interest,  121. 
an  heir  is  not  bound  to  admit  or  deny  the  signature  of  his  deceased 

ancestor,  with  a  view  to  provisional  sentence,  according  to  the  practice 

in  Friesland,  ib. 
the  practice  of  provisional  sentence  derived  from  France,  ib. 
but  in  France  and  HoUand  a  different  practice  prevails,  ib. 
the  simple  denial  of  having  received  the  money  js  no  defence,  to  a  claim 

for  provision,  123. 
the  exception  of  non  numeratae  pecuniae  may,  however,  be  made  in  the 

principal  case,  if  not  renounced  by  the  document,  123  in  notis. 
the  germ  of  the  doctrine  of  namptissement  can  be  traced  to  the  Roman 

law,  428. 
defences  to  a  claim  for  provision,  469. 

provision  will  be  decreed  on  the  registers  of  sworn  brokers.  Vol.  II.,  481. 
power  and  discretion  of  the  judge  in  a  claim  for  provision,  502-3,  505. 
he,   who  has  obtained  provision,  is  according  to  some  not  obliged  to 

proceed    with    the    principal    case    before    the    provision    has    been 

satisfied,    505. 
this  cannot  be  extended  to  provision  of  namptissement,  ib. 
a  plaintiff  may  proceed  to  execution  of  a  provisional  sentence,  before 

the  principal  case  can  be  heard,  ib. 
a    defendant,    against   whom   provision   has  been   granted,    cannot   be 

prevented  from  going  into  the  principal  case,  ib. 
there  is  no  appeal  in  case  of  provisional  order  or  sentence,  517. 

PROVOCATION  in  CRIMINAL  CASES,  Vol.  II.,  520-1. 

PUBERTATI  PROXIMI, 

whether  punishable  criminally  or  not,  Vol.  II.,  246-7,  and  note  (d). 
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PUBLICATION, 

of  laws  to  be  made  at  the  place  where  it  is  customary  to  do  so,.  31. 

PUBLIC  MARKET.     See  Sale. 

PUBLIC  ROAD, 

may  be  used  by  every  one  in  common,  295. 

every  piece  of  land  must  have  ah  outlet  to  a  public  road,  ib. 

public  roads  must  be  maintained  by  occupiers  of  adjoining  land,  ib. 

PUBLIC  VIOLENCE,  Vol.  II.,  290. 

PUBLIC  WATERS, 

no  filth  or  carrion  may  be  placed  in  public  waters,  299. 

PUNISHMENT, 

may  be  rendered  less  severe  as  regards  minors,  Vol.  II.,  247  in  notis; 

even  in  capital  cases,  it.  and  342. 
rules  to  be  observed  in  the  fixing  of  punishment,  248,  note  (e),  342-3. 
two-fold  object  of  punishment,  311. 
is  as  a  rule  discretionary  with  the  judge,  265. 
different  kinds  of  punishment,  344.     See  also  Homicide. 
of  a  fine,  560. 
punishment  defined,  ib. 
it  is  either  capital  or  non-capital,  ib. 
confiscation  of  property  no  longer  obtains  as  a  punishment ;  not  even 

in  crimen  laesae  majestatis,  560,  note  (c). 
of  the  towns  which  by  grant  obtained  the  right  to  buy  oft  confiscation 

of  property,  564  et  seq. 

PUPILLARY  SUBSTITUTION, 

is  not  in  use  in  Roman  Dutch  Law,  374,  et  in  noils. 

PURCHASE.     See  Sale. 


QUIT-RENTS 

are  considered  res  immobiles,  146. 

prescription  in  case  of  perpetual  quit-rents,  203. 


RACKINBURGII,  Vol.  I.,  475. 

RAPE, 

how  punished,  Vol.  II.,  291. 
assault  with  intent  to  rape,  ib. 
of  copulation  by  consent,  ih.,  298. 
what  constitutes  rape,  ib. 

an   indictment   charging   rape   will   sustain   a   conviction   of   common 
assault,  ib  in  notis. 
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RASPHUYS,  Vol.  II.,  283. 
RAUWACTIE,  Vol.  II.,  461,  et  in  itotis. 
REASSURANCE.     See  Asstteance. 

RECEIVING 

stolen  goods  with  a  guilty  knowledge.     See  Theft. 

RECLAME  OR  RECLAIM, 

a  merchant,  who  has  sold  goods  for  cash  on  delivery,  may  follow  up  and 

reclaim  the  goods,  186. 
action  of  reclame  described,  187  in  notis. 

RECOLEMENT,  Vol.  II.,  588. 

RECONCILIATION 

between  parents  and  children,  in  case  of  prior  total  disinherison,  351 
in  notis. 

RECONVENTION,  Vol.  II.,  403. 

jurisdiction  is  tacitly  admitted  through  reconvention,  ih. 

if  a  defendant  make  claim  in  reconvention,  the  plaintiff  cannot  object 

to  the  jurisdiction  of  the  judge  in  the  matter  in  reconvention,  ih. 
reconvention  generally  takes  place  before  litis  contestatio,  ib. 
according  to  some  reconvention  may  be  made  at  any  time  during  the 

suit,  ib. 
reconvention  cannot  be  made  after  judgment  given,  404;  nor  in  appeal, 

ib.,  and  526. 
the  thing  claimed  in  reconvention  must  be  of  the  same  right,  kind,  and 

quality,  as  the  matter  claimed  in  convention,  404,  458. 
hence  provision  or  namptissement  cannot  be  stayed  by  a  claim  in  recon- 
vention, unless  a  similar  claim  for  provision  is  made  and  established, 
,   404,  458. 
nor  can  reconvention  suspend  a  claim  for  immediate   and  necessary 

maintenance,  404. 
nor  oan  reconvention  be  made  against  anyone,  who  sues  upon  authority 

and  for  account  of  another,  for  what  he  may  be  personally  owing,  as 

in  the  case  of  agents,  guardians,  &c.,  ib. 
reconvention  is  not  allowed  in  case  of  complainct  and  spoliation,  or  in 

Mandament  pcenaal,   405,    note   (a),   nor  in  civil  imprisonment  or 

review,  note  (a)  ;  nor  in  criminal  cases,  ib.  ;  nor  in  appeal,  526. 
reconvention  can  be  made  before  arbitrators  where  such  is  entrusted  to 

them  by  the  deed  of  submission,  but  not  otherwise,  405,  note  (a), 
reconvention  is  a  kind  of  exception,  457. 
it  must  be  made  before  plea,  ib.  ;  if  made  after  plea,  it  cannot  postpone 

the  first  suit  instituted  by  the  plaintiff,  ib. 
this  practice  not  followed  in  South  Afriea,  ib.  in  notis. 
how  reconvention  differs  from  conjpensation  or  set-off,  457. 
set-off  or  compensation  may  take  place,  even  after  judgment,  against 

the  execution,  458. 
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RE  CON  VE  NTION— continued. 

reconvention  has  no  place  in  possessory  cases,  ib. 

no  special  citation  is  necessary  to  make  reconvention,  459. 

of  the  mode  of  proceeding  in  reconvention,  ib. 

the  plaintiff  in  convention  has  the  right  of  reply  in  reconvention,  ib. 

RECREANTIE,  Vol.  II.,  518. 

RECUSATION 

of  a  judge.  Vol.  II.,  451.     See  Exception. 

REDUCTION 

is  an  appeal  from  the  decision  of  arbitrators  or  good  men,  Vol.  II.,  409. 
after  a  year,   reduction  is  not  allowed,   except  by  way  of  relief  and 

restitution,  ib. 
it  is  a  moot  point  with  some  whether  reduction  has  the  force  of  appeal 

and  suspension  or  staying  of  execution,  ib. 
among  us  it  has  such  force  and  effect,  ib.,  except  where  under  a  penalty 

waiver  of  appeal  and  reduction  has  been  made,  ib. 
the  penalty  stipulated  in  the  submission  is  not  considered  forfeited 

until  the  award  in  reduction  is  confirmed  by  judgment  in  the  last 

resort,  ib. 
the  general  opinion  is  that  in  reduction  we  should  go  to  our  daily  judge, 

i.e.,  he  who,  but  for  the  arbitration,  would  have  tried  the  case,  410. 
but  among  us  the  awards  of  arbitrators  come  direct  before  the  Court  of 

Holland,   ib.     See  Appeal. 
pleadings  in  reduction,  525. 

RED  RODS,  Vol.  II.,  362. 

REFORMATION.     See  under  Appeal. 

REFUGE, 

places  of  refuge  against  the  commission  of  crime  no  longer  exist  in  the 
Netherlands,  Vol.  II.,  347-8. 

REGISTRAR, 

ofl&ce  of  registrar.  Vol.  II.,  357. 
whence  derived,  ib. 
his  duty,  358 

REJOINDER  Vol.  II.,  447.     See  Pleading. 

RELATIONSHIP 
explained,  46. 

relationship  from  the  side  of  the  sword  and  the  side  of  the  spindle,  53. 
distinction  between  them,  ^6. 
is  either  direct  or  collateral,  54^ 

this  explained  by  reference  to  examples  and  genealogical  table,  54-6. 
distinction  between  the  civil  and  canon  law  in  this  respect,  54-8. 
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RELATIONSHIP— com*mued. 

relationship  by  affinity  also  extends  between  the  husband  or  wife  and 

the  relations  of  the  other,  but  not  also  between  the  relations  of  the 

one  and  the  relations  of  the  other,  59. 
consequently  two  men  married  to  two  sisters  are  not  affines  of  each 

other,  ib. 
near  relationship  was  not  antiently  considered  a  bar  to  intermarriage, 

110. 
relationship  by  blood  extends  beyond  the  tenth  degree,  446  et  in  notis. 

RELEASE 

of  an  obligation.  Vol.  II.,  329. 

is  either  express,  or  arises  by  implication  of  law,  ih. 

release  also  takes  place  by  prescription,  330. 

the  general  opinion  is  that  this  happens  by  prescription  of  a  third  of  a 

century,  ib. 
but,  according  to  the  Roman  law  after  thirty  years,  ih. 
novation  amounts  to  the  release  of  an  obligation,  ih. 
whether  and  when  assignation  or  assignment  amounts  to  a  release,  331. 
a  bill  of  exchange  does  not  release  the  first  debtor  until  after  it  has 
been  paid,  ih. 

RELIEF 

may  be  granted  by  the  Supreme  Court,  34. 

will  always  be  refused  where  it  is  not  sought  bond  fide,  35,  et  in  notis. 
prescription  in  case  of  relief,  201. 
See  Apfbal  ;  Restittttion. 

REMEDY, 

a  criminal  prosecution  at  the  public  instance  does  not  bar  the  party 
injured  from  his  civil  action  for  damages,  Vol.  II.,  405,  note  (a). 

but  the  injured  party  cannot  both  prosecute  criminally  and  sue  civilly 
for  the  same  injury ;  he  must  elect,  ih. 

REMISSION.     See  Paedon. 

REMOTENESS 

of  damage  in  case  of  collision  between  ships,  Vol.  'II.,  322. 

RENOVATION,  Vol.  II.,  531. 

RENT, 

annual  rents,  when  considered  immoveable  property,  145,  and  note  (c). 
ordinary    hypothecated    redeemable     rents    are    considered    moveable 

property,   146-7. 
public   rents   constituted   over  towns   and   villages   are   moveable,    146 

in  not^s. 
rent  secured  on  immoveable  property  may  always  be  redeemed,  235. 
perpetual  irredeemable  rent,  how  understood,  242. 
redemption  of  rent,  243. 
remission  of  rent  for  non-enjoyment  of  the  property  hired,  caused  by 

fire,  water,  flood,  &c..  Vol.  II.,  329,  et  in  notis. 
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RENUNCIATION 

of  an  inheritance  may  be  made  by  a  debtor  to  the  detriment  of  his 

creditors,  196. 
general  renunciation  of  property  does  not  include  feudal  property,  273, 

note  (a). 

RENVOY,  Vol.  II.,  382. 

exception  of  renvoy,  412,  454,  467. 

REPLICATION,  Vol.  II.,  447.     -See  Pleading. 

REPLY, 

right  of  in  reconvention.  Vol.  II.,  459. 

REPRE  SE  NT  ATION 

in  the  case  of  succession  ab  intestato.     See  Inhekitanoe. 
not  always  the  same  as  taking  per  stirpes,  445-6. 

REPRISALS,  Vol.  II.,  369. 

REPROCHES 

of  witnesses.  Vol.  II.,  447,  482,  588. 

REPUDIATION 

of  inheritance.     See  Inhebitancb. 

REQUEST  CIVIL,  Vol.  II.,  434,  514,  516-7. 

REQUISITORIAL  LETTERS.     See  under  Citation. 

hes, 

res  communes,  148  in  notis^  151. 

res  inter  alios  acta  alteri  nocere  non  debet,  509  in  notis. 

res  judicata  pro  veritate  accipitv/r,  Vol.  II.,  509,  511  in  notis. 

res  rmlUus,  Vol.  I.,  147-8. 

become  the  property  of  the  taker  or  finder,  148,  164. 

res  publicce,  152  in  notis. 

res  singulares,  144. 

res  universalis,  ib. 

alicujus,  147-8. 

RESPITE,  ATTERMINATION,  INDUCTION,  SURETY  DES  CORPS, 
Vol.  II.,  332-7. 

RESTITUTION, 

prescription  in  case  of,  201. 

restitution  of  what  has  been  paid  or  received  without  cause,  or  in  excess, 

Vol.  II.,  241. 
of  restitution  generally.  Vol.  II.,  338-43.     See  Appeal. 

BESTITUTJO  IN  INTEGRUM,  Vol.  II.,  206-7. 
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RETENTION, 

a  tailor  or  workman  has  a  lien  upon  cloth  or  stuff  for  his  expenses  and 

labour  bestowed  on  it,  Vol.  II.,  326. 
so  shipmasters  and  carriers  have  a  lien  for  freight,  warehousing,  and 

expenses  made,  ih. 
innkeepers  may  detain  the  goods  of  their  lodgers,  and  take  away  the 

upper  garment  for  whatever  they  have  spent,  ih. 
advocates  and  pleaders  may  retain  the  documents  in  the  suit  until  they, 

are  paid,  327,  438,  in  notis.  645-6. 
we  may  even  detain  the  property  of  a  third  party  for  expenses  hond  fide 

bestowed  on  it,  327. 
the  right  of  retention  ceases  as  soon  as  proper  security  de  solvendo  debito 

is  offered,  ib.,  note  (d). 

liETBACTUS,  RETRACTION,  Vol.  II.,  146-157. 

a  request  may  be  made  to  compel  a  person  who  founds  his  right  on  a 
purchased  .action,  to  declare  what  he  paid,  in  order  to  ascertain  the 
retraction,  452,  502. 

REVENUE, 

proceedings  at  law  concerning  the  public  revenue.  Vol.  II.,  573. 

REVISION.     See  Appeal. 

REVOCATION 

of  testaments.     See  Will. 

RHENISH  GUILDER, 
value  of,  245. 

RHINELAND, 

inspectors  of  Rhineland,  19. 

custom  of  Rhineland  in  case  of  an  over  or  under  measure  of  land  sold 
at  a  certain  measure,  yd.  II.,  144. 

RIOTERS, 

how  punished,  Vol.  II.,  290. 

ROAD.     See  Public  Road  ;  Rule  or  the  Road  ;  Servitude. 

ROBBERY.     See  Theft. 

ROMAN  LAW.     See  Law: 

ROSE-NOBLE,  246. 

RULE  OF  CATO,  109  in  notis. 


778  INDEX. 

RULE  or  THE  ROAD, 

wagoners  must  m-ake  way  for  each  other  in  time,  Vol.  II.,  322. 

he  who  has  not  yet  passed  half  of  the  road  and  journey,  must  make 

way  for  him  who  has,  ih. 
where  the  road  is  too  narrow,  the  one  who  has  done  less  than  half  the 

journey  must  make  way,   or  go  back   to  where  the  road  is  broad 

enough  for  the  other  to  pass,  327. 
a  cart  must  make  way  for  a  wagon,  ih. 
an  empty  wagon  for  one  that  is  laden,  ih. 
a  common  wagon  must  make  way  for  a  carriage  with  four  or  more 

horses,  ih. 
the  damage  caused  by  non-observance  of  these  rules  must  be  borne  by 

him  who  caused  it,  ih. 


SACRILEGE,  Vol.  II.,  261-62,  and  note. 

SAFE  CONDUCT,  Vol.  II.,  353. 

SALARIES  and  FEES. 

prescription  in  case  of,  206. 

SALE, 

a  sale  of  the  ward's  property  must  be  publicly  made  by  the  guardian, 

Vol.  I.,  136. 
the  price  or  proceeds  of  property  over  which  a  hypothec  exists  takes  the 

place  of  such  property,  Vol.  II.,  112. 
definition  of  sale,  126,  note  (a), 
requisites  of  every  contract  of  sale,  ih. 
distinction  between  the  perfection  and  consummation  of  the  contract, 

ih.,  note  (6). 
the  sale  is  complete  although  the  price  has  not  been  paid  or  delivery 

made,  126 ;  unless  a  mistake  was  made  in  the  thing  sold,  127 ;  as  if 

copper  be  sold  for -gold,  ih. ;  or  in  the  price,  ih.  in  notis. 
a  mistake  in  the  accidental  quality  of  the  thing  will  not  render  the  sale 

ineffectual,  131. 
where  the  mistake  is  as  to  the  quantity,  the  sale  will  be  valid,  subject  to 

an  increase  or  reduction  of  the  price,  pro  rata  portione,  ih.,  note  (c). 
the  profit  and  loss  of  the  thing  sold  are  for  account  of  the  purchaser ; 

although  no  delivery  has  yet  been  made,  127 ;  except  where  the  seller 

has,  after  demand,  failed  to  make  delivery,  in  which  case  he  takes 

the  risk  of  the  thing  on  himself,  ih. 
who  must  bear  the  loss  where  the  property  sold,  upon  the  going  out  of 

the  candle,  becomes  destroyed,  128  in  notis. 
if  the  sale  be  under  a  condition  which  has  not  yet  been  complied  with, 

the  risk  in  the  thing  sold  is  for  account  of  the  seller,  128. 
if  wine,  bought  at  one  place  to  be  delivered  in  another,  is  lost  in  transit, 

the  seller  bears  the  loss,  ih. 
when  the  sale  of  things  which  can  be  measured,  counted,  or  weighed, 

is  considered  as  complete,  ih. 
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upon  whom  in  such  oases  the  risk  falls,  ih.,  and  in  notis. 

the  thing  sold  does  not  become  the  property  of  the  purchaser  until  the 

price  be  paid,  129. 
the  vendor  may  claim  back  the  things  sold  and  delivered,  where  the 

price  has  not  been  paid,  129  :  even  where  the  property  has  passed  into 

the  hands  of  third  parties,  ih.  in  notis. 
unless  the  things  were  sold  on  credit,  ib.  ;  in  which  case  they  may  be 

lawfully   seized   and  sold   in  execution  of   a   judgment  against  the 

purchaser,  ib.  in  notis. 
if  the  purchaser  on  credit  becomes  insolvent,  the  property  in  the  thing 

sold  is  in  his  estate,  ib.  ;  unless  it  appear  that  he  contemplated  insol- 
vency, and  bought  to  defraud  or  deceive  the  vendor,  ib. 
the  question  whether  or  not  credit  was  given,  must  be  decided  according 

to  the  circumstances  of  each  case,  130. 
the  right  of  following  up  things  sold  for  cash  is  in  some  places  limited 

by  statute,  ib. 
of  the  sale  of  stolen  property  at  a  public  market,  ib.  in  notis. 
the  owner  of  stolen  property  may  recover  it  back  even  from  a  bond  fide 

possessor,    without  returning  the  price   paid   for  it,    131   in  notis ; 

except  where  the  stolen  property  has  been  bought  bond  fide  in  a 

public    market,    ib.  ;    in    which    case    the    owner    must    repay    the 

possessor  the  price  paid  for  it,  ib. 
sale  of  stolen  property  at  an  auction.  Vol.  I.,  192. 
whether  and  when.   What  is  sold  upon  rebate  is  sold  for  cash  or  on 

credit?  131. 
a  purchaser  demanding  the  thing  sold,  must  first  pay  the  vendor  the 

price,  133. 
so  the  vendor  demanding  the  price,   must  first  make  delivery  of  the 

thing,  ib.  ;  but  they  can,  if  they  chose,  deposit  the  price  or  thing  with 

the  judge,  or  a  third  party,  ib. 
a  writing  is  not  essential  to  the  validity  of  a  contract  of  sale,  ib.  ;  unless 

it  was  otherwise  agreed  upon,  ib. 
sale  and  alienation  of  immoveable  property   can  only  take  place  by 

conveyance  before  the  local  magistrate,   and  upon  payment  of  the 

fortieth  penny,  ib. 
profit  or  loss  accruing  to  immoveable  property  before  conveyance,  is  for 

account  of  the  purchaser,  134. 
a  vendor  can  be  compelled  to  give  transfer,  and  a  purchaser  to  receive 

the  same,  ib. 
by  the  Statute  of  Leyden  a  vendor  or  purchaser  may  withdraw  from  a 

private  sale,  ib. 
of  the  persons  who  may  purchase  and  sell,  135. 
of  the  things  which  may  be  sold,  ih. 

the  purchaser  is  entitled  to  full  delivery  and  transfer,  137. 
it  is  not  enough  for  the  vendor  to  pay  the  purchaser  damages  caused  by 

non-delivery,  unless  it  is  not  in  the  vendor's  power  to  make  delivery, 

ib.,  et  in  notis. 
the  vendor  is  also  bound  to  free  and  warrant  the  thing  sold,  138. 
of  the  sale  of  a  thing  v.oetstoots,  i.e.,  as  it  is  without  any  warranty,  139, 

et  in  notis,  143. 
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where  the  vendor,  having  sold  to  A.,  afterwards  sells  and  delivers  the 

thing  to  B.,  the  sale  can  be  rescinded  if  B.  knew  of  the  first  sale  to  A., 

138  in  notis. 
in  such  case  the  first  purchaser  may  legally  claim  delivery  up  of  the 

thing  to  him,  ih. 
the  vendor,  having  received  timely  notice,  will  be  obliged  to  contest  on 

behalf  of  the  purchaser  the  claim  set  up  to  the  property  by  a  third 

party,  139. 
if  no  timely  notice  be  given  to  the  vendor,  the  purchaser  will  have  no 

right  to  compensation,  ib.  ;  except  where  the  claimant's  right  is  clear, 

and  the  vendor  had  no  right  to  the  thing  sold,  ih. 
eviction,  in  what  it  consists,  i6.,  note  (b). 
in  case  of  a  warranty  the  purchaser  of  a  thing,  to  be  delivered  free,  may 

proceed  against  the  vendor  where  the  thing  is  encumbered  to  a  third 

party,  although  no  steps  have  been  taken  against  the  purchaser,  ib., 

note  (6). 
a,  purchaser  sometimes  takes  security  for  warranty,  140. 
of  the  case  where  the  vendor  is  unable  to  give  warranty  pro  evictione,  or 

the  purchaser  fears  that  the  property  sold  may  prove  to  be  subject  to 

servitudes,  &c.,  ih. 
of  a  latent  defect  in  the  thing  sold,  141. 
of  the  actio  redhibitoria  and  quanti  minoris,  ib.,  note  (c). 
the  vendor  is  liable  for  a  latent  defect,  where  the  cause  of  it  existed 

anterior  to  the  sale,  142  in  natis ;  unless  he  has  bound  himself  for 

future  defects,  ib. 
the  actio  ad  interesse  lies  where  the  vendor  at  the  time  of  sale  knew  of 

the  defect,  ih.  in  notis. 
things  sold  by  weight,  number,  or  measure,  must  be  delivered  according 

to  the  exact  weight,  number,  &c.,  or  compensation  will  have  to  be 

made,  142. 
to  escape  liability  for  a  defect,  the  vendor  may  sell  the  property  as  it 

stands,  without  warranty,  143. 
the  sale  of  a  slave  as  she  stood  is  not  reducible  actione  redhibitoria  on 

account  of  mental  infirmity  of  the  slave,  of  which  the  vendor  was 

ignorant  at  the  time  of  sale.  ib.  in  notis. 
of  the  sale  of  land  in  a  heap,  without  measure,  as  it  is,  ih. 
of  a  sale  of  land  in  extent  about,  &c.,  yet  in  a  heap,  without  measure, 

ib. 
of  the  custom  in  such  cases  in  Rhineland  and  Delftland,  ib. 
in  case  of  a  patent  defect  the  rule  is  caveat  emptor,  144. 
of  defects  in  the  case  of  a  sale  of  horses,  ih. 
of  a  sale  of  a  slaughter-ox  found  to  be  unsound  or  diseased,  ih. 
of  retraction  in  case  of  sale.     See  Retbactus. 
all  kinds  of  condition  not  contrary  to  law  may  exist  in  purchase  and 

sale,  158. 
of  the  condition  that  the  purchaser  shall  for  so  many  years  continue  as 

hirer  of  the  thing  sold,  ib. 
'     of  a  condition  that  the  sale  shall  be  valid,  except  where  within  a  certain 

time  another  makes  a  higher  offer,  ih. 
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to  this  condition  are  tacitly  subject  sales  in  execution,  upon  the  going 

out  of  the  burning  wax  oandle,  159. 
of  the  condition  that  if  within  a  certain  time  the  price  be  not  paid,  the 

sale  shall  be  void,  ib. 
upon  the  expiration  of  the  time  the  vendor  has  the  option  whether  he 

will   let   the   sale  go   through,    or   take   back   the  thing   as   unsold, 

retaining  what  was  given  as  earnest,  or  whatever  may  have  been  paid 

thereon,  ih. 
in  such  case  the  purchaser  will  retain  the  profits  enjoyed  by  him,  ib. 
no  immoral  conditions  are  allowed  in  sales,   ib.  ;  hence  monopoly  is 

strictly  forbidden,  ib. 
at  Leyden  a  person  may,  within  twenty-four  hours,  recede  from  a  trans- 
action of  an  adventurous  or  wagering  kind,  160. 
of  a  sale  for  more,  or  less,  than  half  the  value  of  the  thing,  or  enormis 

loBsio,  160-61,  and  in  notis. 
the  principle  of  enormis  -Icesio  does  not  apply  to  public  sales  by  decree, 

161 ;    nor    does   it   extend    to   mercantile    dealings    depending    upon 

chance,  ib. 
in  many  parts  of  Holland  we  may  within  twenty-four  hours  recede  fronn 

bargains  made  in  taverns  and  drinking  bouts,  162. 
at  Leyden  a  person  may,  before  public  transfer,  recede  from  a  trans- 
action with  respect  to  immoveable  property,  ib. 
the  defence  of  fraud,  or  drunkenness,   cannot  be  set  up  in  case  of  a- 

public  sale,  ib. 
he  who  bid  less  at  an  auction  is  not  discharged  through  the  higher  bid 

of  another,  162-3. 
it  is  open  to  the  vendor  to  allow  the  purchase  to  the  highest  bidder,  or 

whomsoever  else  he  wishes,  163. 
in  case  of  a  dispute,  between  two  or  more  bidders,  the  crier's  word  is 

believed,  ib. 
in  case  of  doubt  the  thing  is  again  put  up  to  auction  without  discharge- 

of  the  former  bidders,  ib. 
See  Delivery. 

SALE  IN  EXECUTION.     See  Execution. 

SALUTARY  CLAUSE,  Vol.  II. 

in  a,  summons  or  declaration,  443,  462,  653.     See  Pleading. 

SALVAGE, 

in  case  of  property  wrecked  or  washed  on  shore,  168,  and  note  (5)- 

SALVATIONS,  Vol.  II.,  447,  482,  589. 

SCHELLING,  P.  van  der, 
his  book  on  tithes,  233. 

SCHEPENDOM'S  REGT,  428,  and  see  Inheeitancb. 


782  INDEX. 

SCHEPENEN,    . 

their  authority  and  jurisdiction,  15-17,  475-77. 

SCHEPENKENNIS,  Vol.  II.,  84  and  in  notis,  107  and  in  notis. 

SCHILDTAAL, 

a  village  tax,  17. 

SEA, 

the  sea  and  its  shore  are  common,  150. 

whatever  is  produced  and  oast  up  by  the  sea  becomes  the  property  of 

the  finder,  165. 
this  subsequently  regulated  by  Placaat,  ih.,  note  (m). 
stranded  goods  and  things  cast  adrift  and  washed  on  shore  remain  the 

property  of  their  owner,  ih. 
although  a  different  rule  formerly  prevailed,  165-6,  and  note  (p).     See 

Land 

SEASHORE, 

whether  the  Government  has  the  right  of  seashore  as  against  foreigners  ? 
170,  note  (r). 

.SECURITY 

for  costs.     See  Pleading. 

SEDUCTION.     See  Oaknai  Knowledge. 

SELF-DEFENCE, 

acting  or  killing  in  defence  of  life,  honour,  or  property  is  not  punish- 
able, Vpl.  II.,  246.    See  Homicide. 

SENATUS  CONSULTUM  VELLEIANUM, 
when  passed.  Vol.  II.,  36-7  in  ru>tis,  616. 
it  forbad  women  to  bind  themselves  for  others,  37,  et  in  notis. 
under  the  ben.  Sc.  Veil,  is  also  included  the  case  of  a  woman  binding 

herself  as  principal  debtor  for  another,  or  taking  another's  debt  upon 

herself  as  her  own,  37. 
she  may  renounce  this  benefit,  ih. 
this  renunciation  must  appear  in  a  public  or  legal  document,  and  she 

must  be  well  informed  of  her  privilege,  ih.,  and  616-21. 
a  simple  renunciation  is  not  sufficient,  37. 
Groenewegen  thinks  renunciation  may  take  place  by  private  instrument, 

ib.,  and  617  seq. 
the  renunciation  of  the  hen.  Sc.  Veil,  does  not  include  the  ben,  auth.  si 

qua  mulier,  37. 
when  a  woman  loses  the  ben.  Sc.  Veil.,  ib.,  note  (e),  and  Appendix,  620. 
the  hen.  Sc.  Veil,  may  be  claimed  although  it  has  not  been  pleaded,  620. 
if  a  woman  has  not  pleaded  the  Sc.    Veil.,   she  will  have  judgment 

pronounced  against  her,  Appendix,  ib.  ;  but  after  judgment  she  may 

still  claim  the  hen.  Sc.  Veil,  against  execution  of  the  judgment,  ih. 
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a  husband,  or  agent  under  a  general  power  from  a  woman,  has  not 

implied  authority  to  renounce  the  ben.  Sc.   Veil.,  so  as  to  bind  her 

by  such  renunciation,  621. 
in  what  cases  a  woman  cannot  set  up  the  Sc.   Veil,  or  auth.  si  qua 

mulier,  620. 
see  further  auth.  si  qv^  mulier. 

SENECTUTES, 

who  are,  82 ;  their  privileges,  ib. 

SENTENCE.     See  Judgment. 

SEPARATIO  BONORUM 

may  be  obtained  by  wife,  43. 

SEPARATION, 

from  bed  and  board  defined,  120. 
its  effect,  ih. 

SEQUESTRATION,  Vol.  II.,  81. 

how  it  differs  from  deposit  and  arrest  or  attachment,  ib.,  and  note  (d). 

SERVANTS 

have  a  preference  for  arrear  wages,  Vol.   II.,   110.     See  Mastbb  and 
Sebvant. 

SERVICE.     See  Citation. 

SERVILE  PERSONS, 

origin  and  condition  of,  67-8. 

SERVITUDE, 

definition  of  servitude,  279,  303. 

servitudes  are  acquired  by  stipulation  and  tradition,  280,  and  in  various 

other  ways,  307. 
a  servitude  over  a  thing  held  in  common  must  be  constituted  with 

consent  of  all  the  co-owners,  280 ;  nor  can  it  be  renounced  without 

consent  of  all  co-owners,  ib.  in  notis. 
a  servitude  is  considered  as  immoveable  property,  280. 
tradition  of  a  servitude  cannot  be  made  to  the  detriment  of  third  parties, 

unless  there  has  been  a  transfer  coram  lege  loci,  ib. 
the  promise  of  a  servitude  only  binds  the  promissor,  and  not  also  the 

property  or  its  creditors,  ib. 
servitudes  are  acquired  also  by  possession  and  prescription,  281 ;  except 

where  the  servitude  has  been  exercised  precario,  282  in  notis. 
a,  building  or  structure  which  has  continued  a  year  and  a  day,  cannot 

be  pulled  down,  282. 
persons  injured  in  such  a  case  are  entitled  to  reasonable  compensation, 

ib. ;  possession  of  a  servitude  must  be  nee  vi,  nee  clam,  nee  precario,  ib. 
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permission  given  to  a,  neighbour  may  at  any  time  be  withdrawn,  ib.  ; 

except  where  something  has  been  permitted  which  cannot  be  removed 

without    injury    and   dajnage,    for   then    the    permission   implies   a 

tradition,  283. 
no  one  can  be  under  a  servitude  to  his  own  property,  ib.,  and  300. 
a  person  acquiring  two  adjoining  houses,  the  servitude  will  be  merged, 

ib. 
if    the    houses    are   subsequently    sold    separately    without    more,    the 

servitude  will  revive,  ih.  and  300. 
Voet  is  of  a  different  opinion,  283  in  notis. 
the  opinion  of  Van  Leeuwen  is  held  by  Decker  as  the  more  correct 

according  to  Dutch  law,  ib.  , 
the   doctrine   of    Van   Leeuwen,    however,    must   not   be   extended   to 

servitudes  created  during  the  period  of  merger  by  the  owner  for  his 

own  convenience,  284  in  notis. 
the  words  "  as  they  stand  built  and  constructed,  and  have  been  used  and 

occupied"  do  not  convey  a  servitude,  284. 
servitudes  are  divided  into  urban  and  rural,  ib.,  et  in  notis,  304-5. 
ground  of  the  distinction  between  them,  ib. 
how  urban  and  rural  servitudes  differ  from  each  other,  285. 
what  are  urban  servitudes,  285. 
Servitus  oneris  ferendi,  286-7,  et  in  notis. 
building  on  a  common  wall  is  not' allowed,  except  upon  the  half  of  it, 

if  the  wall  be  able  to  bear  the  weight,  287. 
building  on  a  common  wall,  without  consent  of  the  co-owner,  renders 

the  structure  common  property,  ib. 
in  the  servitude  oneris  ferendi  the  owner  of  the  servient  tenement  is 

bound  to  keep  the  wall  in  repair,  ib. 
this  is  but  an  apparent  exception  to  the  general  rule  that  the  servient 

owner's  duties  are  purely  negative  and  passive,   ib.   in  notis,   and 

308-9. 
during  repair  of  the  wall,  the  owner  of  the  res  dominans  must  keep 

the  building  itself  in  repair,  287. 
of  inserting  a  beam  or  holdfast,  289. 
he  who  possesses  this  servitude  may  also  build  upon  the  beam,  ib.  ;  but 

cannot  insert  any  further  beams,   although  he  may  renew  the  old 

ones,  but  in  the  same  manner,  ib. 
where  the  insertion  of  a  beam  has  been  allowed  by  a  neighbour  it  cannot 

be  renewed,  ib. 
servitus   projiciendi,    or   of    projecting   something    over    the    land    of 

another,  ib.,  et  in  notis. 
servitus  protegendi,  or  the  right  of  projecting  one's  roof,  or  the  eaves  of 

a  house,  over  the  land  of  another,  ib.  in  notis. 
dropright  and  the  right  of  receiving  the  drip  in  case  of  rain-water, 

289-90. 
water  falling  on  my  roof  or  land  is  mine,  290. 
of  a  watercourse  and  gutter.     See  Wateecoubsb  ;  Water. 
servitude  against  building  higher,  290. 
by   common  law   a   person  may   build   as  high    as   he   pleases   to  the 

detriment  of  others,  ib. 
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the  right  to  free  light  includes  the  servitude  of  not  darkening  the 

light,  291. 
servitus  prospect'Hs,  ih. 
servitu,de  of  having  a  window  overlooking,  or  opening  upon,  another's 

land,  ih. 
servitudes  which  forbid  or  prevent  anyone  from  doing  something  on  his 

own  property,  cannot  be  acquired  by  a  bare  sufierance  or  prescription 

through  mere  possession,  ib. 
decision  of  the  Court  of  Holland  on  this  point,  ib. 
rural  servitudes,  293. 
of  a  footpath,  294. 
of  a  road  for  driving,  ib. 
of  a  driftway,  ib.,  et  in  notis. 
of  a  road  or  passage,  ib. 
these  servitudes  must  be  exercised  properly  without  dam,age  to  the  res 

serviens,  ib. 
the  owner  of  the  res  dominans  having  once  chosen  a  certain  direction 

cannot  change  it ;  but  the  owner  of  the  res  serviens  may,  ib. 
of  a  VMy  of  necessity,  295. 
he  who  has  to  allow  this  servitude,  is  not  prevented  from,  endosing  his 

land  by  a  gate,  &c.,  if  only  he  afford  a  way  of  necessity,  296. 
a  person,  having  convenient  access  to  the  high  road  by  water,  cannot 

claim  it  by  land  as  well,  ib. 
the  width  of  a  road  ia  by  law  8  feet  where  straight,  and  15  feet  where  it 

turns,   ib. 
as  regards  other  servitudes  the  width,  if  not  agreed  upon,  is  left  to  the 

discretion  of  an  arbiter,  ib.,  et  in  notis. 
width  of  a  footpath,  297. 
of  a  way  or  drift,  ib. 
on  a  division  of  land  the  back  portion  has  right  of  access  over  the  front 

portion,  ib.  ;  unless  the  back  portion  has  another  outlet  by  water,  ib. 
if  a  piece  of  land  be  divided  into  several  portions,  each  acquires  a  right 

of  outlet  or  access  to  the  public  road,  ib. 
servitude  of  approach  to  water,  ib. 
it  may  sometimes  be  an  urban  servitude,  ib. 
wells  are  frequently  held  in  common,  ib. 
the  expense  of  repairing  such  wells  must  be  borne  by  all  in  proportion, 

ib.  in  notis. 
servitude  of  driving  cattle  to  water  over  another's  land,  ib. 
of  discharging  water  on  to  the  land  of  another,  298. 
of  water-leading,  ib.,  et  in  notis. 
definition  of,  given  by  Grotius,  ih.,  note  (b). 
a  servitude  must  be  interpreted  strictly,  and  cannot  be  presumed,  298, 

note  (b)  ;  302,  note  (a), 
of  passage  by  water,  298. 
if  this  becomes  narrower  or  shallower  it  may  be  widened  or  deepened  at 

common  expense  of  those  who  use  it,  ib. 
the  owner  of  the  res  serviens  must  in  such  case  allow  the  mud  to  be 

deposited  on  his  land,  ib. 
servitude  of  not  planting  trees,  299, 

E.D.L. II.  50 
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at  common  law  every  one  may  plant  trees  at  pleasure,  ih. 
if  they  overhang  a  neighbour's  land,  he  may  cut  them  down,  ib. 
garden  fences  must  not  be  higher  than  six  or  seven  feet,  ih. 
servitudes  are  lost : 

(1.)  by  confusion,  300. 
(2.)  by  surrender  and  renunciation,  ib. 

(3.)  by  permitting  something  contrary  to  the  servitude,   ih. ;  he, 
who  permits  his  neighbour  to  proceed  with  and  complete  a 
work  which  he  could  prevent,  is  only  entitled  to  compensa- 
tion, and  not  also  to  have  the  work  removed,  301. 
(4.)  servitudes  are  lost  by  non-user  for  the  third  of  a  century,  ih.  ; 
this  only  applies  to  servitudes  which  admit  of  a  certain  and 
continuous  user,  ih. 
(5.)  by  determination  of  the  right  of  him-  who  granted  the  servi- 
tude, ih. 
(5.)  through  destruction  of  the  res  serviens,  ih.  ;  the  destruction 
must,  however,  be  total,  ih. 
if  a  house  entitled  to  jus  stillicidii  on  my  ground  is  destroyed,  and  a 
new  house  is  afterwards  built  on  the  same  spot,  the  new  house  will 
have  the  same  jus  stillicidii,  ib. 
opinion  of  Paulus  on  the  subject,  301-02  in  notis. 

the  same  rule  applies  where  land,  subject  to  a  right  of  way,  is  inundated, 

and  becomes  dry  again  within  the  third  of  a  century,  302 ;  or  a  well, 

subject  to  jus  aquaehaustus,  becomes  dry,  and  afterwards  the  water 

commences  to  flow  into  it  .again,  ib. 

the  actions  with  respect  to  servitudes  are  actio  confessoria,  and  actio 

negatoria,  ib.,  note  (a). 
the  term  servitude  denotes  both  the  right  and  its  corresponding  duty, 

which  is  always  a  negative  one,  303. 
how  it  differs  from  domirdum,  ordina/ry  rights  of  property,  and  limita- 

tiones  donUnii  legitimacy  ih. 
jurisprudential  divisions  of  servitudes,  ib. 
of  personal  and  real  servitudes,  and  the  distinction  between  them,  ib., 

and  304. 
this    division    does    not    correspond    with    that    of    easements    into 

appurtenant  and  in  gross,  ih. 
Austin  holds  there  are  no  personal  servitudes  in  Roman  law,  ih. 
this  opinion  shown  to  be  erroneous,  ib. 

rural  and  urban  servitudes,  and  the  distinction  between  them,  305-6. 
servitus  solaria  and  superficiaria,  306. 
affirmative  and  negative  servitudes,  ib. 
continuous  and  discontinuous  servitudes,  ih. 
apparent  and  non-apparent  servitudes,  307. 
qualified  and  non-qualified  servitudes,  ih. 

repair  of  servitudes  devolves  upon  the  owner  of  the  res  dominans,  308. 
the  servitude  oneris  ferendi  is  but  an  apparent  exception  to  this  rule. 

ih.  and  309. 
complete  list  of  servitudes  as  mentiotied  in  Roman  law,  310. 
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SET-OFF, 

a  debtor  may  setoff  whatever  the  creditor  owes  him  of  the  same  quality 

and  value,  Vol.  II.,  325 ;  this  set-off  ipso  facto  reduces  the  debt,  and 

reduces  and  stops  the  interest,  ih. 
set-off  or  compensation  is  either  simple  or  conditional,  ih.,  note  (c). 
if    any   one   has   omitted   to   plead  compensation,    he   should   sue    for 

payment,  unless  the  omission  be  judicial,  in  which  case  compensation 

may  still  be  made  in  execution  or  on  appeal,  ib. 
whether  compensation  involves  an  admission  of  the  claim  ?  ih. 
compensation  of  a  ceded  debt  may  be  pleaded,  330  in  notis. 
in  what  oases  compensation  ceases,  ih. 
compensation  may  take  place  of  claims  that  are  partly  illiquid,  so  far 

as  the  liquid  part  is  concerned,  ih.     See  also  Reconvention. 

SGELTE,  SGELTEBAN,  17. 

SHERIFF  (Schout),  . 

office  of,  15,  16,  17,  473  seq. 
meaning  of  the  word,  ih. 

the  sheriff  prefers  an  accusation  in  common  cases.  Vol.  II.,  353. 
he  summons  the  C!ourt  together,  ih. 
meaning  and  derivation  of  the  term  Schout,  ib. 
how  the  sheriff  in  former  times  assembled  the  Court  together,  354. 
the  sheriff,  sitting  in  or  going  to  Court,  has  a  long  tapering  rod  in  his 
hand,  362.     See  further  under  Ushebs. 

SHIP, 

the  ship   and  cargo  are  bound  to  the  master  and  his  shipmates  for 

freight  and  other  charges,  Vol.  II.,  98. 
the  ship  of  the  master  is  bound  to  the  merchant  for  goods  sold  by  the 

master,  99. 
if  the  freighterer,  the  vessel  being  loaded,   detains  the  same  while  it 

might  have  completed  the  voyage,  the  skipper  may  claim  discharge  of 

his  cargo  and  payment  of  freight,  175.     See  Asstjbancb  ;  Average  ; 

BOTTOMET. 

SHIPMASTER, 

the  shipmaster  may  not  sell  the  ship  without  consent  of  the  owners, 
but  raise  bottomry  thereon,  Vol.  II.,  25,  note  (I)  ;  or  sell  portion  of 
the  cargo,  or  pledge  or  sell  the  rigging,  ih. 

owners  are  liable  for  shipmaster's  delay  and  negligence,  ib. 

a  shipmaster  is  liable  for  properly  brought  into  his  ship,  26-7 ;  and  for 
the  racts  of  his  servants,  ih.  ;  and  for  the  acts  of  the  passengers  with 
respect  to  property  brought  on  board  the  ship,  ih.,  and  in  notis. 

regulations  exist  in  many  places  with  respect  to  loss  or  damage  to 
property  received  in  market  boats,  27.     See  also  under  Toet. 

SHIPOWNER, 

a  shipowner  is  liable  on  contracts  made  by  the  shipmaster,  unless  his 
authority  is  repudiated,  Vol.  II.,  24. 
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SHIPOWNEE^comiJTwed. 

several  shipowners  or  partners  in  a  ship  are  not  responsible  beyond  the 

value  of  the  ship  and  cargo,  and  each  one  to  the  extent  of  his  share 

in  the  venture,  24-S. 
each  owner  may  give  up  his  share  in  satisfaction,  25,  et  in  notis. 
shipowners  are  liable  each  in  soUdunv  in  matters  in  respect  of  which 

they  have  appointed  the  shipmaster;  but  for  acts  of  the  master,  qua 

talis,  each  may  escape  further  liability  by  giving  up  his  share  in  the 

joint  ownership,  25  in  notis. 

SHIPWRECK, 

they   who    cause    shipwreck    are   liable   to   the    same   punishment   as 
incendiaries,  Vol.  II.,  316,  note  (h).     See  also  under  Sea. 

SILENCE, 

decree  of  perpetv/il  silence,  when  granted.  Vol.  II.,  423. 

on  a  citation  to  institute  action,  or  be  barred  by  perpetual  silence,  it 

must  be  shown  that  the  defendant  publicly  pretended  to  have  a  right 

of  action,  ih.  in  notis. 
how  to  frame  the  prayer  and  conclusion  in  an  action  for  perpetual 

sUence,  466. 

SIMONY,  Vol.  II.,  259  in  notis. 

SINNING,  Vol.  II.,  146,  note  (a). 

SISTERS  AND  BROTHERS, 

passed  over  in   a  will  in   favour  of  infamous  persons,   may   set  the 
inheritance  aside,  348. 

SISTERLINGS, 
who  are,  441. 

SLANDER, 

prescription  in  case  of,  201.     See  further  under  Defamation. 

SLAVERY, 

unknown  in  the  Netherlands,  39. 

slaves  entering  the  Netherlands,  immediately  become  free,  ih. 

SMUGGLING, 

smuggled  goods  may  be  confiscated,  170  in  nMis. 
smuggling,  how  punished.  Vol.  II.,  574,  578. 

SOCIETAS.     See    Commttnitt  ;    Paetnbbship  ;    Societas   Leonina,    Vol. 
II.,  177  in  notis,  178,  186. 

SOCIETE  DE  COMMANDITE,  Vol.  II.  178  in  notis. 
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SODOMY, 

definition  and  punishment  of,  Vol.  II.,  305-6. 

SOLDIERS 

are  subject  to  the  military  court,  "Vol.  II.,  387. 

this  must  be  understood  of  matters  concerning  active  operations  and 
war,  ib.  ;  in  other  matters  they  are  subject  to  the  Court  of  Holland,  ih. 

SOLUTION  and  SUPERSOLUTION,  Vol.  II.,  589,  et  in  mtis. 

SOMMATION,  Vol.  II.,  530,  538,  et  in  natis. 

SON, 

a  son,  who  has  by  labour  and  skill  enriched  his  father's  estate,  is  by 

some  considered  entitled  to  something  more  than  the  other  children 

out  of  such  estate,  193. 
a  son,  who  is  a  minor,  will  be  liable  for  money  lent  him,  where  he  carries 

on  business  on  his  own  account,  or  is  permitted  by  his  parent  to  be 

his  own  master.  Vol.  II.,  28. 
a  son  is  not  liable  for  the  debt  of  his  father.  Vol.  II.,  368. 

SORCERERS 

are  liable  to  punishment.  Vol.  II.,  255,  268,  270. 

SOVEREIGN, 

the  Sovereign  cannot  dispense  with  the  existing  laws,  34,  note  (a). 

the  Sovereign  may  grant  pardon  and  other  favours,  34. 

rescripts  and  other  privileges,    granted  contrary  to  the  law,    or   the 

interests  of  the  State,  may  be  set  aside  by  the  judge,  ih. 
the  Crown  or  Sovereign,  cannot  derogate  from  its  own  privilegium  or 

grant.  Vol.  II.,  342  in  notis. 

SOVEREIGN  POWER, 

the  bare  will  and  pleasure  of  the  Sovereign  power  in  a  State  are  law, 
provided  the  Sovereign  power,  intended  its  will  to  be  observed  as 
law,  33. 

SPADESTEKING,  165,  note  (m). 

SPECIFIC  PERFORMANCE, 

of  a  contract  or  promise  to  do  something,  or  cause  it  to  be  done,  may  be 
demanded.  Vol.  II.,  29,  and  137-38,  et  in  notis. 

specific  performance  may  be  decreed  of  a  promise  ad  dandwrh,  but  as 
regards  a  promise  ad  faciendum,  the  promissor  can  be  relieved  from 
the  specific  act  by  making  compensation,  32,  note  (b)  ;  but  see  538-9 
and  note,  and  658-62. 

specific  performance  of  a  contract  may  be  enforced,  provided  perform- 
ance be  in  the  party's  power,  118-9,  and  137-8,  et  in  notis;  658-62. 
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SPEELKINDEREN,  47. 

are  not  considered  to  be  infamous,  348.     See  Children. 

SPENDTHRIFTS.     See  Pkodigal. 

they  are  treated  as  minors  in  law,  84. 
cannot  alienate  property,  193. 

SPOLIATION, 

of  the  conclusion  in  matter  of  spoliation,  Vol.  II.,  463. 

STAALGRONDEN,  Vol.  II.,  144. 

STADHOLDER, 

William  Prince  of  Orange  made  stadholder,  13. 
dignity  of  this  office,  14. 

STATE, 

right  of   preference  of   the   State  over   property  of   its  debtors.     See 

■   MOKTGAGE. 

STATES  OP  HOLLAND, 

declaration  of  war  by,  against  the  Duke  of  Alvai,  10. 
constitution  of,  12. 
patronage  of,  21. 

their  submission  to  the  jurisdiction  of  the  Court,  12,  note  (Ji). 
commissioned  council  of  the  States  of  Holland  and  West  Friesland,  12. 
duties  of  this  council,  13. 

resolution  of  the  States  of  Holland  against  malevolent  and  suspected 
persons,  16. 

STATES  GENERAL,  11. 
further  powers  of,  20. 

STATUS, 

is  regulated  by  the  law  of  the  party's  domicile,  51,  note  (i). 

STATUTES, 

their  operation  and  extent,  28,  note  Qi). 

interpretation  of,  31,  note  (I). 

statutes  which  treat  of  succession  ah  intestato  are  real,  428. 

STEDEHOUDERS, 
described,  13-14. 

STEEK, 

a  village  tax,  17. 

STELLIONATUS  CRIMEN,  Vol.  II.,  263,  315,  note  (g). 

STOLEN  PROPERTY.     See  PEorEBTT. 


INDEX.  791 

STRANGERS, 
who  are,  46. 
stranger  or  vremdeling  defined,  69,  note  (a). 

STREET  GUARDIAN  or  STRAAT-VOOGD,  42. 

SUBREPTION  and  OBREPTION,  Vol.  II.,  467,  et  in  notis. 

SUBSTITUTION, 

in  the  case  of  an  inheritance,  372,  and  see  Wiix. 

the  substituted  heir  is  heir  with  as  full  right  as  the  heir  originally 

instituted,  ib. 
substituted  heirs  have  the  same   share  in  the  substitution  that   the 

original  heirs  had  in  the  institution,  373. 
in  the  absence  of  a  contrary  intention,  a  condition,  &c.,  expressed  in 

the  institution  also  applies  to  the  substitution,  ib. 
pupillary  substitution  not  adopted  in  Roman-Dutch  Law,  374. 
when  substitution  ceases,   ih. 
the  right  of  substitution  is  not  transmitted  to  heirs,  ib. 

SUCCESSION, 

ex  testamento.    See  Heib  ;  Inheritance  ;  Wili.. 
ab  intestato.     See  Heik;  Inhbbitancb. 

SUICIDE,  Vol.  II.,  275-77. 

SUMMONS, 

the  document  on  which  provision  is  prayed,  must  be  annexed  to  the 
summons.  Vol.  II.,  357  in  notis.     See  further  Citation;  Pleading. 

SUPREME  COURT, 

its  jurisdiction  in  certain  matters  in  the  first  instance.  Vol.  II.,  424-5. 
not  competent  to  assume  greater  right  over  the  Provincial  Court  of 
Holland  than  is  expressly  conferred  upon  it,  ib.  513. 

SURCHEANCE  van  BETALING, 

this  benefit  is  still  allowed  to  merchants  by  the  present  Dutch  Code, 
Vol.  II.,  337  in  notis.    See  Respite. 

SURETe'  DES  CORPS,  Vol.  II.,  335,  and  note  (6).    See  Respite. 

SURETYSHIP, 

sureties  to  obligations  entered  into  by  a  woman  without  consent  of  her 
husband,  are  not  bound  thereby.  Vol.  I.,  194. 

where  several  persons  have  bound  themselves  as  principals,  each  need 
only  pay  his  share.  Vol.  II.,  35;  except  where  each  one  has  bound 
himself  specially  for  all  the  rest,  or  has  renounced  the  ben.  divisionis. 

if  one  has  bound  himself  for  the  default,  and  another  for  the  fraud,  of 
the  principal,  the  words  one  for  all,  or  each  separately  for  the  whole, 
do  not  show  that  they  have  renounced  the  ben.  divisionis,  ib.  in  notis. 
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correi  debendi  oan  sue  without  any  cession  of  action,  in  order  to  recover 

from  their  co-debtors ;  but  this  is  not  permitted  to  sureties,  ih. 
whether  a  creditor  of  several  principal  and  joint  debtors,  by  suing  one 

of  them  for  his  share,  has  thereby  split  the  debt?  ii. 
if  the  other  joint  principal  debtors  are  evidently  unable,  or  absent  from 

the  country,  a  joint  debtor  cannot  escape  with  his  share,  37. 
this  must  be  understood  of  debtors  who  have  bound  themselves  one  for 

all ;  but  not  also  of  those  who  have  merely  bound  themselves  jointly 

for  the  same  thing,  ih. 
if  a  person  has  become  surety  just  as  a  principal  debtor,   and  with 

renunciation  of  the  ben.  ordinis  et  excussionis,  he  may  be  sued  before 

the  principal   debtor,   ib.  ;   but  he  may,    if  execution   is  taken  out 

against  him,  point  out  the  property,  if  any,  of  the  principal  debtor,  35. 
at  Amsterdam  a  surety  is  not  oonvenible  for  a  debt,  for  which  hypothec 

has  been  constituted,  than  aiter  previous  execution  of  such  hypothec, 

lb.  in  noUs. 
definition  of  suretyship,  36. 

who  may  bind  themselves  as  sureties,  ib.,  and  39,  note  (e). 
women  are  forbidden  by  the  Sc.  Veil,  from  becoming  sureties,  36. 
under  this  benefit  is  also  included  the  case  where  a  woman  binds  herself 

as  principal  debtor  for  another,  or  takes  another's  debt  upon  herself 

as  her  own,  37. 
she  may  renounce  this  benefit,  ib. 
nor  is  she  liable  for  money  lent  to  her  husband,  unless  she  has  renounced 

the  ben.  auth.  si  qua  mulier^  ib.     See  further  Senatus  CoNSULTtrM 

Velleianum,  and  Axjthent.  si  qtja  huliee. 
sureties  may  be  added  in  any  kind  of  obligation,  except  in  the  case  of 

crime,  subject  to  corporal  punishment,  38,  39. 
sureties  may  be  added  for  the  obligation  of  a  minor  or  woman,  ib. 
it  is  sufficient  that  they  are  actually  bound  for  the  debt,  ih. 
but  for  a  debt,  which  cannot  be  enforced,  a  surety  is  not  bound,  ib. 
a  surety  cannot  be  bound  to  a  greater  extent,  or  in  a  manner  different 

from  the  principal,  ib.  39,  note  (g). 
a,  person  asked  to  become  surety  for  money,  and  answering  for  wheat,  is 

not  bound,  39. 
where  a  person  becomes  surety  for  twenty  and  the  principal  debt  only- 
amounts  to  ten,  he  will  be  liable,  ib.  ;  in  such  case  the  creditor  may 

advance  the  debtor  another  ten  under  the  same  security,  ih. 
sureties  may  be  bound  under  a  certain  condition,  or  from  or  to  a  certain 

time,  39,  note  (g). 
suretyship  must  be  entered  into  in  earnest  and  with  full  knowledge,  39. 
words  encouraging  the  confidence  of  the  creditor  are  not  sufiS.cient,  ib. 
custom  at  Antwerp  on  this  point,  ib. 
no  one  may  become  surety  for  another  accused  of  a  crime  subject  to 

corporal  punishment,  ih. 
privileges  granted  to  certain  places  in  this  respect,  ib. 
in  South  Africa  bail  is  allowed,  even  in  capital  cases,  40  in  notis. 
an  accused  giving  bail  is  released  ifrom  prison,  41. 
of  the  privileges  enjoyed  by  sureties,  ib. 
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of  the  privileges  enjoyed  by  sureties — continued. 

1st,  the  principal  must  first  be  excussed,  ih.  ;  a  surety  with  renun- 
ciation of  benefits  may,   if  condemned,   point  out  the  property 
of  the  principal  debtor,  if  any,  531. 
2nd,   a  oo-surety  Las  the  right  of  division  and  escaping  with  his 

share,  41. 
3rd,  all  exceptions  and'  defences,  which  the  principal  debtor  could 
set  up  are  available  to  the  surety,  ih. ;  except  in  case  of  defence 
concerning  his  person  alone,  ib.  ;  the  rule  as  to  setting  up  the 
same  defences  and  exceptions  does  not  always  apply,  ih. 
4th,   where  hypothec  or  pledge  has  been  given  for  the  debt,   the 
thing  pledged  must  first  be  excussed,   ih.,   and  35,   note   (d)  in 
notis;  even  where  the  thing  pledged  has  passed  into  the  hands 
of  a  third  party,  41. 
5th,   a  surety,   paying,  may  demand  from  the  creditor  cession  of 
right  and  action,  which  the  latter  has  against  the  principal  or 
oo-sureties,  42. 
the  benefit  of  excussion,  and  of  division  ceases — 

1st,  where  the  debtor  or  co-surety  is  absent  from  the  country  or  is 

unable,  ih. 

2nd,  if  anyone  has  become  surety  for,  or  together  with,  a  person 

that  cannot  be  bound,  e.g.  a  woman  or  minor,  ih.  ;  but  Decker 

points  out  that  in  such  case  the  surety  is  not  liable,  ih.,  note  (0- 

3rd,     where    these    benefits    have    been    specially    and    earnestly 

renounced,  ih.,  this  renunciation  must  be  specifically  made,  44. 

■whether  the  release  of  the  principal  also  releases  the  sviietj,   48  in 

notis. 

sureties  who  bind  themselves  as  joint  principal  debtors,  each  for  the 

whole,   are  considered  to  have  renounced  these  heneficia,  43 ;  so  he, 

who  denies  that  he  is  surety,  or  neglects  to  avail  himself  of  the  benefit, 

'  loses  it,  ih. 

a   creditor   suing   the   principal    alone    does   not   thereby   release   the 

surety,    ib. 
whether  this  also  obtains  after  excussion  of  the  principal,  if  the  surety 

has  renounced  the  ben.  ord.  excussionis,  ih.,  note  (m). 
a  surety  to  indemnify  another  for  loss  through  the  inability  of  the 
debtor,  or  depreciation  in  the  value  of  the  thing,  is  only  bound  to 
make  up  the  deficiency,  after  the  debtor,  or  the  thing  pledged,  has 
first  been  discussed,  44. 
whether  a  guarantor,  paying  when  he  is  not  obliged  to,  can  have  recourse 

against  his  principal,  ib.,  note  (m). 
the  renunciation  of  benefits  must  be  made  specially  by  name,  for  a  mere 

general  renunciation  is  not  sufficient,  44. 
the  party  renouncing  must  be  aware  of  the  benefit  in  his  favour,  ih. 
Van  der  Keessel  deems  a  mere  general  renunciation  sufficient,  ih.  in 

notis. 
a  surety;  having  paid  for  the  principal,  may  claim  back  from  him  what 
he  has  paid,  together  with  costs  and  damage,  if  any,  44 ;  although  the 
right  to  do  so  has  not  been  ceded  to  him  by  the  creditor,  ih. 
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but  to  proceed  against  his  oo-sureties  he  must  first  obtain  cession  of  the 

creditor's  right  against  them,  ib. 
a  mere  handing  over  of  the  surety  bond  is  no  cession,  45. 
the  cession  by  the  creditor  must  be  made  expressly,  ih. 
this  is  to  be  understood  as  against  the  co-surety  only  of  the  debt  and 

not  also  the  costs,  ih. ;  except  costs  subsequent  to  the  cession,  ib. 
no  cession  is  necessary  where  the  one  has  promised  the  other  to  release 

him  from  the  suretyship,  ih. 
opinion  of  Grotius  and  others  that  cession  of  the  right  of  action  by  the 
creditor  must  take  place  before  payment  by   the  sure'ty,    ib.,    and 
note  (o). 
the  better  opinion  is  that  cession  may  be  made  even  after  payment, 

46,  and  in  notis. 
where,  however,  the  surety  has  paid  in  name  of  the  debtor  he  must 

demand  cession  of  action  on  payment,  ib.,  note  (o). 
how  suretyship  ends,  46. 
suretyship  is  otherwise  continuous,  and  is  transmitted  to  the  heirs  of 

the  surety  until  thirty  years,  ih. 
the  heirs  of  a  surety  are  only  liable  each  for  his  share,  47. 
a  creditor  is  not  bound  to  release  a  surety,  although  a  better  surety  be 

offered  him,  ib. 
cases  where  a  surety  is  released  before,  or  without,   payment  of  the 
debt,  ib. 
1st,  where  the  creditor  prolongs  the  day  of  payment  from  time  to 
time,  the  surety  may  demand  that  the  creditor  call  in  the  debt, 
or  release  him,  ib.,  and  48. 
2nd,    where   the    debtor  squanders    and   wastes  his   property,    or 
becomes  reduced,  the  surety  may  compel  him  to  pay  the  debt,  or 
claim  his  discharge,  47. 
3rd,  a  surety  for  a  debt  to  bo  paid  on  a  given  day,  may,  if  the 
time  has  expired,  claim  his  discharge,  ib. 
where  a  person  has  bound  himself   as  surety   for  a  sum  to  be  paid 
within  a  given  time,  no  extension  can  without  his  consent  or  know- 
ledge be  given  to  the  debtor,  48. 
a  surety  is  released,  where,  having  become  surety  for  a  judgment  in  the 
first    instance,    the    case    is    further    proceeded    with,    by    way    of 
compromise  or  .an  appeal,  ib.,  note  (p).     See  also  Respite. 

SURGEON, 

liability  of  surgeons  in  case  of  negligence.     See  Tort. 

SURRENDER 

of  his  estate  for  Ihe  benefit  of  creditors  renders  the  debtor  free  from 
imprisonment  for  debt.  Vol.  II.,  332. 

SURVIVING 

father  or  mother,  charged  with  the  maintenance  of  children,  happening 
to  die,  several  towns  have  special  statutes  making  provision  in  such 
case,  94  ei  seq. 
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SWANS, 

catching  and  killing  of  swans  prohibited,  160. 

SWEARING  and  CURSING 

are  punishable,  Vol.  II.,  256. 


TALLIES, 

may  be  used  as  proof.     See  Evidence. 

TAXES, 

of  those  taxes  which  have  a  right  of  preference.  Vol.  II.,  94. 
taxes  on  houses  and  lands,  94-5. 

of  the  procedure  in  recovery  of  public  revenue  and  taxes,  573  et  seq. 
taxes  of  land,  577. 

TENDER, 

made  by  a  defendant,  472 ;  refusal  or  acceptance  thereof  by  plaintiff, 
ih.     See  Deposit. 

TESTAMENT.     See  Will. 

TESTAMENTA  PRINCIPI  OBLATA, 

were  formerly  not  unknown  in  Holland,  320  in  notis. 

TESTAMENTARY  GUARDIANS, 

may  be  appointed  by  the  mother  as  well  as  by  the  father,  126. 
such  guardians  may,    for   good   reasons,    be  passed  over,   or   another 
guardian  appointed  to  act  with  them,  ih. 

THEFT, 

theft  of  public  money,  Vol.  II.,  257. 

by  whom  committed,  ih. 

punishment  for  this  offence,  ih. 

definition  of  theft,  309. 

furtum  usus  is  not  an  indictable  offence  at  the  Cape  of  Good  Hope, 

310  in  notis. 
whether  this  is  in  accordance  with  the  true  principles  of  Roman-Dutch 

Law?  ih. 
theft  is  a  continuous  crime,  ih. 
whether  and  when  stealing  through  necessity  of  hunger  is  exempt  from 

punishment?  310,  and  note  (6). 
robbery  is  theft  accompanied  with  violence,  ih. 
whether  it  is  solely  confined  to  moveable  property,  ih.,  note  (c). 
of  the  punishment  for  theft,  311,  313. 
robbery  is  punished  with  death,  313. 

distinction  between  simple  and  qualified  theft,  ih.  in  notis. 
of  open  and  secret  theft,  ih. 
the  look-out  man  of  a  gang  of  robbers  is  liable  to  the  same  punishment 

as  the  robbers  themselves,  313,  note  (d). 
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TKEFT— continued: 

theft  of  children,  how  punished,  314. 

theft  of  animals,  how  punished,  ih. 

theft  or  damage  of  agricultural  implements  and  instruments,  315. 

theft  of  things  in  mills,  wagons,  &c.,  ih. 

malicious  injury  to  property  is  a  crime,  ih.  in  noiis. 

theft  of  fruit  standing  in  the  field  or  garden,  315. 

pickpockets,  how  punished,  ih. 

of  those  who  knowingly  conceal  and  harbour  thieves,  316. 

of  those  who  hnowingly  purchase  stolen  prdperty,  ih. 

receiving  stolen  goods  knowing  them  to  have  been  stolen  is  a  distinct 

crime,  ih.  in  notis. 
a  prisoner  indicted  for  theft  cannot  be  convicted  as  an  accessory  after 

the  fact,  ih. 
to  compound  the  crime  of  theft  is  itself  a  crime,  317  in  notis. 

THINGS, 

definition  of,  143,  note  (a). 

Grotius'  definition  of  the  term,  ih  in  notis. 

the  expressions  rights  of  things  and  rights  of  persons  criticised,  143  in 

notis. 
thiilgs  singular  and  universal,  144. 
corporeal  and  incorporeal,  ih. 
moveahle  and  immoveable,  ih. 
moveable  things  described,  145. 
immoveable  things  defined,  ih. 
res  alicujus  and  res  oom/munes,  150. 

whether  dehts,  actions,  and  credits  are  moveable  or  immoveable,  ih. 
things  are  also  divided  into  landgemeen  and  volkgemeen,  151. 
things  alienahle  and  inalienable,  153. 
things  abandoned  by  their  owner  become  the  property  of  the  finder, 

165,  and  note  (m) ;  except  land,  which  will  belong  to  the  Fiscus,  ih. 
things  lost  or  missing  remain  the  property  of  their  owner,  171. 
the  finder  must  hand  over  the  thing  found  into  the  public  custody,  ih. 
if  the  rightful  owner  does  not  appear,  such  things  vest  in  the  Count,  ih. 
things  taken  from  the 'enemy,  if  immoveable,  belong  to  the  Count,  if 

moveable  to  the  captor,  ih.  ;  but  things  taken  and  conquered  in  war 

by  the  soldiers  belong  to  the  State,  ih. 
things   deserted  on   account   of   war,    inundation,    or  other   calamity, 

remain  the  property  of  their  former  owner,  173 ;  hut  see  page  178. 
things  found  on  the  boundary  between  two  adjoining  properties  are 

common,  288.     See  further  under  Pbopeety  ;  Treastjbb  Teovb. 

TIME.     See  Obligation  ;  Pleading. 

TITHES,  227-33. 

TOEZEGGING, 

how  it  differs  from  helofte,  Vol.  II.,  3-4,  597. 
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TOMBS, 

may  at  the  present  day  be  held  in  dominio^  149. 

TORT, 

the  owner  of  a  house  is  liable  for  damage  caused  by  anything  thrown  or 

poured  out  by  a  member  of  his  household.  Vol.  II.,  318. 
an  employer  is  liable  for  the  acts  of  those  employed  by  him,   while 

acting  on  such  employment,  ib.  640-42. 
an  inn-keeper  and  ship-master  are  liable  for  loss  sustained  to  property 

in  the  inn  or  ship,  319. 
whether  the  loss   or   damage   be   caused   by'  the   servants,    guests,    or 

passengers,  ih. 
a  person  having  anything  projecting  from  his  house  over  the  public  way 

will  be  liable  for  damage  caused  thereby,  ih.,  note  (6). 
a  master  is  not  liable  for  the  act  of  his  servant  beyond  the  amount  of 

wages  due,  ih. ;  except  where  the  servant  has  acted  within  the  scope 

of  his  authority  or  employment,  ih.  in  notis. 
of  the  liability  of  a  surgeon  or  physician  for  negligence  or  unskilful- 

ness,  ih.  et  in  notis. 
of  the  liability  of  a  wagoner  racing  with  his  wagon,  319. 
of   damage   caused  by   our   animal,    ih.  ;   the  owner   may   compensate 

the    damage   or   give   up   the   animal,    ih.  ;   but   if   the   animal   be 

wild,   or  of  a   mischievous   propensity,   the'  owner  must   make   full 

compensation,    and  giving  up  the  animal  will  not  suffice,   320   and 

note  (c),  643-45. 
an  animal  found  trespassing  may  be  impounded,  320. 
the  rule  that  the  owner  of  a  dog  is  liable  for  the  injuries  caused  by  it 

to  another  person's  animal  rests  on  his  ownership  of  the  dog  and  not 

on  culpa  or  scienter,  643-45. 
damage  caused  by  a  ship,  321. 
of  negligence  in  unmooring  a  ship,  whereby  a  collision  is  caused,  ih. 

in  notis. 
the  master  of  such  ship  will  be  liable,  although  the  other  vessel,  by  the 

exercise  of  superior  skill,  could  have  escaped  the  collision,  ib. 
if  the  damage  be  brought  about  by  a  storm,  without  any  fault  of  the 

master,  the  damage  will  be  borne  by  both  vessels  equally,  ih.  ;  this 

rule  applies  both  to  the  open  seas  and  inland  waters,  so  far  as  the 

vessels  themselves  are  concerned,  ih. 
but  as  to  the  goods,  the  damage  done  on  inland  waters  is  not  equally 

divided,  ih. 
of  damage  too  remote  in  the  case  of  collision  between  ships,  ih. 
whether  damage  caused  by  the  breaking  of  the  cable  and  consequent 

drifting  of  the  vessel  on  to  another  vessel  is  to  be  divided  equally  ? 

ih.,  note  (d). 
of  the  rule  of  the  road,   and  damage  caused  by  wagoners  and  others^ 

322-23. 

TORTURE,  Vol.  II.,  555-59,  662-4. 
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TOWNS, 

have  a  tacit  hypothec  on  the  property  of  their  administrators,  Vol.  II., 
98. 

TRADITION, 

a  means  of  acquiring  ownership,  155,  185. 
requisites  of  a  valid  tradition,  ih.  in  notis. 
tradition  of  moveable  property,  186. 
of  immoveable  property,  192.     See  also  Deliveky. 
iraditio  symholica,  186,  note  (c). 

tradition  may  be  made  by  the  owner  or  his  authorised  agent,   whose 
special  power  must  appear  ex  facie  the  conveyance,  192. 

TRANSACTION.     See  Compbomise  ;  Evidence  ;  Pleading. 

TRANSFER, 

may  sometimes  take  place  against  the  will  of  the  owner  by  direction  of 
law,  193.     See  Tkadition. 

TREASURE  TROVE, 

hidden  treasures  found  in  or  on  our  land  become  our  property,  173. 

if  found  on  another's  soil  the  half  goes  to  the  finder,  ih. 

in  most  places  the  State  lays  claim  to  treasure  trove,  ib. 

it  is  doubtful  whether  this  right  is  possessed  by  the  Counts  of  Holland, 

173-4. 
the  finder  of  lost  property  must  bring  it  into  the  public  custody,  171. 

TREBELLIANIC  PORTION,  414-18. 

TROUW  BELOFTEN.     See  Espousals. 

TRUSTEE.     See  Cueatoe. 

TURBE,  Vol.  I.,  30,  482;  Vol.  II.,  154,  ei  in  notis 

TUTOR, 

of  a  tutor,  honorarius  and  onorarius,  139  in  notis. 

TYNS-REGT,  236-7. 

customs  with  respect  to  tyns-regt,  337. 


UITKOOP,  86. 
UITPAD,  295. 

ULPIAN, 

his  definition  of  a  will,  313  in  notis. 

his  opinion  that  a  shipmaster  is  liable  not  merely  for  the  acts  of  his 
crew,  but  also  of  the  passengers.  Vol.  II.,  27  in  notis. 
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ULPIAN — continued. 

his  opinion  that  A.  being  violently  assaulted  by  B.,  and  jumping  out  of 
a  window,  is  not  liable  for  damage  done  to  breakable  wares  below, 
244  in  notis. 

UNCLE, 

an  uncle  is  not  obliged  to  maintain  his  orphan  nephew,  91. 

UNITED  PROVINCES, 

the  seven  Unitefl  Provinces,  11. 

UNLAWFULLY  BEGOTTEN, 

who  are  unlawfully  begotten  persons,  47. 

USAGE.     See  Custom. 

USHERS  and  MESSENGERS, 
their  office,  Vol.  II.,  378-81. 

USUFRUCT ;  USUFRUCTUARY, 

usufruct  is  either  full  or  qualified,  209. 

distinction  between  them,  210. 

usufruct  is  .a  personal  servitude,  ih.,  note  (a). 

the  proprietor  cannot  impose  a  servitude  over  the  thing  without  consent 

of  the  fructuarius,  ih.,  note  (a), 
the  usufructuary  is  entitled  to  all  profits  arising  from  the  thing,  211. 
he  may  cut  trees  fit  for  cutting,  211. 

is  entitled  to  the  dividend  of  shares  in  the  E.  and  W.  India  Company,  ib. 
is  entitled  to  metals,  as  iron,  copper,  &c.,  if  these  grow  again ;  other- 
wise merely  to  their  proceeds,  which  must  be  restored  at  the  end  of 

the  usufruct,  ih. 
the  same  rule  applies  with  respect  to  turf  and  marshes,  ib. 
the  usufructuary  is  not  entitled  to  bricklayers'  or  potters'  clay,  ih. 
usufruct  of  things  for  consumption,  212. 
how  this  differs  from  mutuum.,  ih.,  note  (d). 
usufruct  of  clothes  and  furniture,  212-13,  et  note  (e). 
usufruct  is  either  personal  or  of  inheritance,  213. 
a  bequest  of  the  usufruct  begins  to  run  from  adiation  of  the  inheritance, 

214,  note  (/). 
personal  usufruct  defined,  214. 

the  right  of  usufruct  may  be  taken  in  execution,  ib. 
the  usufructuary  must  use  the  subject  of  the  usufruct  in   a  proper 

manner,  ih. 
he  is  bound  to  give  security,  ih.  ;  even  where  the  testator  has  by  the 

will  dispensed  therewith,  215,  and  note  (g). 
bequest  of  property  with  power  to  alienate,   &c.,  is  a  bequest  of  the 

dominium,  and  not  merely  of  the  usufruct,  ib.,  note  (g). 
a  bequest  of  the  usufruct  "with  power  not  to  sell"  is  considered  a 

fideicommissum,  ih.,  note  (gr). 
the  usufructuary  must  replace  fruit  and  other  ornamental  trees,  216. 
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USUFRUCT ;  USUFRUCTUARY— ccmtinued. 
he  may  not  cut  trees,  ih. 
he  must  keep  the  houses  in  repair,  except  in  case  of  new  or  unusual 

expenses,  ib. 
must  pay  all  charges  and  taxes,   ib.  ;  unless  these  concern  the  thing 

itself,  when  he  will  be  repaid  them  at  the  end  of  the  usufruct,  ib. 
how  usufruct  is  acquired,  217. 
when  it  determines  or  ends,  217-19. 
usufruct  granted  to  churches,   hospitals,   cities,   &c.,   determines  after 

the  lapse  of  a,  century,  217. 
a  usufructuary  may  cede  to  another  the  enjoyment  of  the  fruits,  but 

not  for  a  fraudulent  purpose,  218. 
the  usufructuary  loses  his  right  through  non-user,  but  not  misuser,  219. 
usufruct  of  inheritance,  ib. 
is  either  Jus  emphyteuseos  or  Jus  feudi,  ib. 
the  usufruct  of  all  the  deceased's  property  may  be  bequeathed  to  the 

surviving    spouse   on    condition    of   educating    the   children   of    the' 

marriage,  360. 
such  usufruct  ceases  on  the  re-marriage  of  the  surviving  spou^,  ih. 
when  a  bequest  of  the  usufruct  also  passes  the  property  in  the  thing,  386. 
the  usufructuary  may  specially  encumber  property  subject  to  a  tax  in 

case  of  desceiit  by  inheritance,  419  in  notis. 
he  may  even  sell  some  of  such  property  with  consent  of  the  proprietor 

to  pay  the  said  burden,  ib. 

USUS,  210. 

UTRECHT, 

custom  of,  as  to  bequests  between  husband  and  wife,  342. 


VAGRANTS  and  VAGABONDS,  Vol.  II.,  315. 

VEHICLE, 

damage  caused  by.     See  Rule  op  the  Road  ;  Toet. 

VEIL-CONDITIEN,  Vol.  II.,  163. 

VELLIG  en  BOETSCHULDIG,  Vol.  II.,  436,  note  (a)  and  448,  in  notis 
647. 

VENIA  tETATIS, 

granted  to  minors,  88,  note  (c),  491. 

opinion  of  Voet  and  others  that  such  a  grant  does  not  extend  extra 

territorium  concedentis,  ih.,  note  (c). 
Decker,  however,  maintains  the  contrary,  ib. 

VERBLYF,  Vol.  II.,  407,  514. 
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VERPLOGENSCHOUT,  Vol.  II.,  395. 
VICARAGES,  275. 
VIDIMUS,  Vol.  II.,  480. 
VIER-EN-DEELEN,  128. 
VIERSCHAAR,  Vol.  II.,  353,  356,  note  (d). 
VINDICATIO,  Vol.  II.,  2  in  noUs. 

VOETSTOOTS, 

met  den  voet  te  stooten,  Vol.  II.,  139,  et  in  notis,  143. 

VOLKGEMEENE  THINGS,  152. 

VREDEMAKERS,  Vol.  II.,  63,  et  in  notis.    See  Pacipicatoes. 

VROEDSCHAPPEN, 
defined,  15. 

VRYGELY,  Vol.  II.,  349. 


WAGER,  WAGERING, 

contract  and  promises  in  case  of  a  wager,  Vol.  II.,  29. 

contracts  founded  on  wagering  cannot  be  enforced,  117 ;  except  where 

it  promotes  the  benefit  or  interest  of  both  parties,  ii. 
of  the  bet  in  the  case  of  Dr.  Helvetius,  who  wagered  a  certain  sum  that 

he  would  go  to  England  and  accost  the  Protector  Cromwell,  118. 
a  promise  between  A.  and  B.  that  the  survivor  shall  receive  from  the 

first  dying  a  certain  sum,  is  valid,  ih. 

WAGONER, 

liability  of  wagoners  in  case  of  negligence.     See  Rule  or  the  Road  ; 

TOET. 

WALL, 

anything  built  on  a  common  wall  becomes  common  property,   unless 

only  built  upon  the  half  of  it,  287. 
a  common  wall  is  not  to  be  built  upon  if  unable  to  bear  the  weight,  ih. 
a  wall  built  partly  upon  our  own  land  and  partly  upon  that  of  another 

becomes  common,  288. 
no  one  can  insert  a  beam,  open  a  window,  &c.,  in  a  common  wall,  ib. 
contrary  custom  at  Leyden  on  this  point,  ih. 
a,  suspension  wall  cannot  be  built  upon,  ih.  in  notis. 
no  ovens,  privies,  or  gutters,  &c.,  may  be  placed  against  a  common 

wall,  ih. 

K.D.L. II.  51 
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WANT, 

the  causing  of  want  and  famine,  when  it  amounts  to  a  crime,  Vol.  II., 
264.    ' 

WARDS, 

may  marry  without  consent  of  their  guardians,  107. 

such  marriage,  however,  will  confer  no  benefit  as  to  the  property  of  the 

ward,  ih. 
wards  may  bind  others,  but  not  themselves,  except  where  the  contract 

is  for  their  benefit,  135. 
they  are  liable  for  necessaries,  ib.    See  Guardianship. 

WARRANTY, 

a  vendor  is  bound  to  free  and  warrant  the  thing  sold.  Vol.  II.,  138. 
if  a  vendor  is  unable  to  give  warranty  pro  evictione,  or  the  purchaser 
fears  that  the  property  may  prove  to  be  subject  to  servitudes,  &c.,  a 
stipulation   is   frequently  made   that   the   vendor  shall   deliver   the 
property  upon  willing  decree  by  the  court,   140. 

WATER, 

servitude  in  case  of  rain-water,  289-90. 

waste  water  sent  through  the  land  of  another,  290. 

if  the  gutter  in  such  case  gets  stopped  up,  the  dominant  owner  must 

remove  the  obstruction,  ih.,  except  in  the  case  of  a  common  gutter,  ib. 
each  one  has  a  right  of  use  of  public  water,  295,  and  of  access  to  public 

water,  ih.,  296.     See  Land. 

WATERCOURSE, 
right  of,  290. 

WATERGANG,  297. 

WATER  LETTERS,  Vol.  II.,  106. 

WATER  REGT,  190  in  notis. 

WAY  OP  NECESSITY,  295.    See  Sbkvitudb. 

WEDERDRIFT,  Vol.  II.,  149  in  notis. 

WEETBESTEDING,  Vol.  II.,  433. 

WEETBRIEF,  Vol.  II.,  434  in  notis. 

WELLBORN  MEN, 
court  of,  18. 
who  are,  66. 
their  privileges,  66-7. 
they  exercise  capital  jurisdiction  in  the  country  villages,  VoL  II.,  359. 
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WIDOW,  WIDOWER, 

a  widow  may  not  marry  within  six  months  from  the  death  of  her  first 

husband,  unless  she  has  been  delivered  of  the  child  with  which  she 

was  pregnant,  115. 
by  the  civil  law  a  widow  had  to  wait  a  year  before  re-marriage,  ih. 
marrying  again,  she  cannot  give  her  second  husband  by  will,  donation, 

antenuptial  contract,  &c.,  more  than  the  least  portion  left  to  a  child, 

116,    see   Lex   hac   Edictali  ;   this   provision  likewise   applies   to   a 

widower  marrying  again,  ih. 

WIFE, 

a  wife  has  a  tacit  hypothec  over  the  property  of  her  husband  in  security 
of  what  she  brought  into  the  marriage.  Vol.  II.,  99.     See  Mortgage. 

a    wife    may    judicially    interdict    her   husband    from    alienating    or 
encumbering  her  separate  property,  101 ;  and  Vol.  I.,  42-3. 

whether  and  when  a  wife  has  a  preference  upon  the  effects  of  a  partner- 
ship of  which  her  husband  was  a  member,  ih.,  note  (e). 

and  a  right  of  reclaim  of  her  property  found  in  a  partnership,  101 
in  notis. 

See  further  Husband  and  Wife. 

WILHELMUS-SHIELD,  value  of,  245. 

WILL. 

definition  of,  313. 

Ulpian's  definition,  ih.  in  notis. 

a   will  may  be  made   of   one's  own   property,    and   also  of   another's 

property,  ih. 
how  a  will  and  a  codicil  resemble  and  difier  from  each  other,  313-14. 
the  Roman  law  as  to  codicils  has  never  been  in  use  in  Holland,  315, 

note  (a), 
a  will  may  exist  without  institution  of  an  heir,  316  in  notis. 
oral  and  written  wills,  315. 
there  is  no  distinction  with  us  between  testaments  and  codicils,   315 

in  notis. 
how  an  oral  will  is  made,  316,  317. 
such  will  is  efiectual  by  a  simple  declaration  of  the  testator's  intention 

in  presence  of  a  notary  and  witnesses,  317. 
it  ma^  be  revoked  in  the  same  way,  ih.  in  notis. 
what  is  understood  by  a  written  or  close  will,  318. 
no  one  can  write  a  will  in  his  own  favour,  319. 
a  person  interested  in  a  will,  which  is  sealed,  should  not  open  it,  ih., 

note  (c). 
joint  will  by  husband  and  wife  is  considered  as  two  separate  wills,  318. 
either  spouse  may  revoke  or  alter  his  or  her  will,   except  where  the 

survivor  has  received  a  benefit,  and  there  is  a  disposition  of  the  joint 

estate  after  death  of  the  survivor,  ih.,  334,  et  in  notis. 
close  will  made  by  two  spouses,  whereby  the  one  benefits  the  other,  must 

be  written  by  a  third  party,  319. 
close  will  should  be  opened  by  a  notary  and  witnesses,  ih.  in  notis. 
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what  if  opened  by  the  person  benefited  thereby  1  ih. 

wills  are  made  and  executed  either  before  a  notary  and  two  witnesses, 

or  before  the  secretary  and  two  members  of  the  court,  320. 
introduction  of  the  practice  of  executing  wills  before  a  notary   and 

witnesses,  ih. 
execution  of  wills  according  to  the  oanon  law,  321. 
who  may  be  witnesses  to  the  execution  of  a  will,  ib. 
this  is  strictly  observed,  ii. 

wills  made  by  blind  persons,  and  others  who  cannot  write,  322. 
the  witnesses  need  not  be  acquainted  with  the  contents  of  the  will,  ib. ; 

nor  with  the  testator,  323 ;  except  where  the  testator  is  unknown  to 

the  notary,  ib. 
reason  for  this  rule,  323. 
wills  duly  executed  in  one  place,  according  to  the  mode  prescribed  in 

such  place  take  effect  in  every  other  place,  ih. 
imperfect  and  privileged  wills,  324. 
who  may  make  a  privileged  will,  ib. 
parents  as  regards  children  and  griandchildren,  ih. 
and   may   even   by   a   privileged   will   revoke    a    prior   will   properly 

executed,  ib. 
military  persons  may  likewise  make  a  privileged  will,  ih. 
wills  made  in  time  of  plague,  or  in  favour  of  the  poor,  325. 
whether  they  are  to  be  included  under  privileged  wills?  ib. 
wills  made  by  the  peasantry,  ib. 
wills  do  not  take  effect  until  the  death  of  the  testator,  ib.  ;  who  may 

always  alter  his  will  in  spite  of  the  derogatory  clause,  ib.  326. 
the  revocation  of  a  will  must  be  by  fecial  apt  on  the  part  of  the  testator 

in  a  second  or  subsequent  testament,  326  ;  exception  to  this  rule,  ih. 
acts  amounting  to  a  revocation,  326-7. 

by  Roman  law  a  subsequent  will  per  se  revoked  a  prior  one,  327. 
in  Holland,  however,  the  second  will  would  be  considered  as  a  codicil, 

328. 
revocation  by  will  of   an  antenuptial   contract  should  be  in  express 

terms,  ih. 
so  likewise,  in  case  of  a  privileged  will  made  by  a  father  in  favour  of 

his  children,  ib. 
the  Court  of  Holland,  however,  has  held  a  general  revocation  customary 

among  notaries  sufficient,  ih. 
wills  are  void  if  made  by  incompetent  persons,  330. 
who  are  incompetent  to  make  a  will,  331. 
males  under  fourteen  and  females  under  twelve  years,  ib. 
doubtful  whether  minors  above  these  ages  may  make  a  will,  ih.  in  notis. 
deaf  and  dumb  persons,  lunatics,  idiots,  prodigals,  &c.,  cannot  make  a 

will,  331. 
lunatics  and  others  may,  during  a  lucid  interval,  make  a  will,  ib. 
a  prodigal  may  also  make  a  reasonable  bequest,  ih. 
deserters  to  the  enemy  may  not  make  a  will,  ih.  ;  but  captives  by  the 

enemy  may,  ib. 
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persons  condemned  to  death  may  make  a  will,  332;  so  likewise  may 

bastards,  ib. 
but  persons  supported  by  almshouses  at  Amsterdam,  cannot  dispose  of 

their  property  by  will,  333;  the  children  in  such  case,  if  poor,  will 

nevertheless  be  acknowledged  as  heirs,  ib. 
when  wills  become  inoperative  and  void,  334. 
of  property  which  we  cannot  dispose  of  by  will,  ib. 
persons  who  cannot  take  under  a  will,  336  et  seq. 
guardians,    their   wives  or   children,    godparents,    and   concubines   of 

minors,  cannot  inherit  the  latter's  immoveable  property  by  will,  339. 
nor  moveable  property  of  great  value,  ib. 
this,  however,  dissented  from  by  Decker,  i6.,  note  (k). 
extent  of  this  rule,  340. 
monasteries  and  other   religious  societies   cannot   inherit   inxmoveable 

property,  nor  moveable  property  of  considerable  value,  by  will,  ib. 
notaries  and  other  persons  cannot  derive  any  benefit  under  a  will  made 

by   them,    341 ;    nor  can   the   betrothed,    or   surviving   spouse   of   a 

deceased  minor,  who  married  without  consent  of  parents,  &c.,  inherit 

anything  by  will  from  the  deceased,  ib. 
a  widow  or  widower,  having  children,  and  re-marrying,  cannot  give  or 

bequeath  to  the  second  spouse  more  than  the  least  share  to  which  any 

of  such  children  is  entitled,  ib. 
the  leaving  of  an  inheritance  is  the  principal  and  essential  part  of  a 

will,  343. 
in  construing  a  will,  the  intention  of  the  testator  must  chiefly  be  looked 

at,  344,  362. 
how  far  the  Jus  accrescendi  is  adopted  in  Dutch  jurisprudence,  345  and 

in  notis,  365  and  in  notis. 
a   person  can  die  partly  testate   and  partly  intestate,   345 ;   and  316 

in  notis. 
if  children  are  passed  by  in  silence,  the  will  is  not  thereby  rendered 

void,  346. 
the  children  may,  however,  have  the  disposition  set  aside  if  they  have 

been  passed  by,  or  disinherited,  without  just  grounds,  ib.,  357. 
opinion  of  Grotius  on  this  point,  ib.  in  notis. 
a  will  in  which  parents  are  improperly  disinherited,  or  passed  over, 

may  be  set  aside,  348. 
the  like  rule  extends  to  brothers  and  sisters,  ib. 
a  will  must  contain  the  reasons  of  disinherison,  349. 
what  are  lawful  reasons  of  disinherison,  ib.  et  seq. 
persons   passed  over   or   disinherited,    without   just  reasons,   have   the 

right  to  set  aside  the  hereditary  institution,    the  rest  of  the   will 

remaining  in  force,  357. 
there   is   no   distinction   between   improper   disinherison    and   silently 

passing  over  persons  in  a  will,  iV. 
a  father  having  tacitly  passed  over  his  child,  the  will  is  void,  ib.  ;  but 

if  there  be  a  clausule  codicillair,  the  child  must,  after  deduction  of 

the  legitimate  and  Trebellian  portions,   restore  the  inheritance  to 

the  instituted  heir,  ib. 
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this  opinion  controverted  by  Decker,  ih.  in  notis. 

the  right  of  setting  aside  a  will,  or  of  supplementing  what  is  wanting, 

passes  to  the  heir  of  him  who  bas  this  right,  358. 
but  this  right  of  setting  aside  the  will  is  only  transmitted  to  the  heir, 

if  the  deceased  has  himself  commenced  the  action,  ih. 
but  grandchildren  may  enforce  this  right  of  their  own  accord,  ib. 
this  right  of  setting  aside  a  will  is  lost  after  five  years,  ib. 
the  right  of  suppletion,  however,  passes  even  unoommenced  to  the  heir, 

and  is  only  lost  after  the  third  of  a  century,  ib. 
a  will  in  which  the  full  legitime  is  not  given-  will  hold  good,    and 

suppletion  alone  can  be  claimed,  359. 
when  the  terms  leaving  and  bequeathing,  occurring  in  a  will,  amount  to 

a  bequest,  and  when  to  a  full  institution  to  the  whole  inheritance,  363. 
in  construing  a  will,  the  word  heirs  means  those  who  would  be  nearest 

ah  intestato,  ih. 
the    masculine    includes    the    feminine,    unless    a    contrary    intention 

appears  from  the  will,  ib.,  and  364. 
when  the  term   children  includes  grandchildren,    and- when  not,   ih., 

and  382. 
if  several  heirs  have  together  been  instituted  to  the  whole,   they  will 

take  in  equal  shares,  365. 
if  the  testator  has  excluded  any  part,  it  will  go  not  to  the  heir,  but 

descend  ab  intestato,  ih.  i 

when  the  Jus  accrescendi  obtains  and  when  not,  ih.  ;  et  ini  notis. 
if  the  heir  dies  before  the  testator,   the  inheritance  will  descend  ab 

intestato,  366. 
an  heir  may  be  instituted  subject  to  a  condition,  or  from,  or  till  a 

certain  time,  368. 
effect  of  such  a  direction,  ih. 
the    heir    is    bound    to    perform    the    condition,    provided    it    be    not 

impossible,   ib.,  369,   370. 
a  condition  may  also  consist  in  not  doing  something,   in  which  case 

the  heir  may  claim  the  inheritance  under  security,  ih. 
a  condition  not  to  marry  is  considered  as  improper,   ib.  ;  but  not  a 

condition  until  he  marry,   as   is  often   observed   in   the   case   of  a 

surviving  spouse,  ib.,  et  in  notis. 
a    direction    to    restore   the    inheritance,    if    the   survivor   should   die 

remarried,  will  not  apply  where  the  survivor,  having  remarried,  dies 

a  widow,  369. 
whatever  is  left  to  the  free  option  of  the  heir  or  legatee  cannot  be 

made  the  subject  of  a  condition,  370 ;  except  where  something  has 

been  left  to  the  consent  of  a  third  party,   for  the  good  of  the  heir 

or  legatee,  ib. 
illustrations  of  this  principle,  ib. 
of  the  condition  that  the  heir  shall  marry  a  certain  woman,   and  he 

refuses,  ib. 
what  is  the  rule  where  the  woman  dies  or  refuses  to  marry  the  heir  ?  ib. 
a  condition  may  also  be  imposed  under  a  penalty  of  forfeiture  or  loss, 

ih..  371. 
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limitation  to  this  rule,  ih. 

an  heir  may  be  relieved  against  a  prohibition  of  demanding  security 

for  the  possession  of  the  estate,   or   an   inventory   thereof,    if   such 

direction  be  prejudicial  to  him,  371. 
how  a  condition  differs  from  a  proviso  or  modus,  ih. 
of  substitution  in  the  oase  of  an  inheritance  left  by  will,  372. 
of  the  right  of  the  substituted  heir,  ih. 
cases  included  in  the  words,  "  if  John  be  not  my  heir,"  ib. 
several  persons  may  be  substituted  in  the  place  of  one,  and  e  converso, 

373. 
substituted  heirs  have   the  same  share  in  the   substitution   that  the 

instituted  heirs  had  in  the  original  institution,  ib. 
a  condition  or  direction  expressed  in  the  institution  is,  in  the  absence 

of  a  contrary  intention,  considered  as  expressed  in  the  substitution 

also,  ib. 
pupillary  substitution  does  not  exist  in  Roman-Dutch  law,  374 ;  except 

that  parents  may,  by  antenuptial  contract,  select  for  their  children 

the  law  of  succession,  or  direct  how  their  property  shall  devolve  by 

succession,   ih.  ;  which  the  children,   having  attained  majority,    are 

considered    to    have    approved,    ib.  ;    unless    it    has    been    otherwise- 
provided  by  will,  ib. 
substitution  ceases,  if  the  instituted  heir  adiates  the  inheritance,  or  the- 

substituted  heir  dies  before  the  instituted  heir,  ih. 
the  right  of  substitution  is  not  transmitted  to  heirs,  ih. 
if  a  testator  states  in  a  second  will  that  the  first  will  shall  take  effect,. 

the  inheritance  must  be  given  over  to  the  heir  under  the  first  will, 

the  heir  under  the  second  will  deducting,   however,   the  Trebellian 

and  Falcidian  fourth,  377. 
whether  a  prohibition  occurring  in  a  will  against  alienation  amounts- 

to  a  tacit  fideicommissum,  ih. 
a  direction  by  the  testator  that  the  property  shall  not  be  alienated  out 

of  his  family,  or  blood,   will  not  extend  beyond  the  fourth  degree, 

unless  the  testator  has  so  expressly  intended,  379 ;   and  so  Grotius- 

2,  20,   §  11,  is  to  be  understood,  ib. 
Decker,    however,    maintains   that   the  prohibition   against   alienation; 

cannot  be  extended  beyond  the  fourth  degree,  ib.  in  notis. 
in  computing  the  fourth  degree  the  first  heir  is  not  included,  ib. 
where  a  testator  directs  that  his  property  shall  not  be  alienated  out  of 

his  family  or  blood,  it  is  understood  that  he  meant  not  his  nearest 

relative,  but  those  who  would  succeed  him  ab  intestato,  ib. 
in  other  cases  the  words  nearest  relations  will  mean  nearest  relationship 

to  the  testator  and  not  to  the  heir,  380. 
at  Amsterdam  a  direction  by  a  testator  that  his  property  shall  not  be 

alienated  out  of  his  family  or  blood,  will  not  deprive  the  heir  of  the 

power  of  free  disposition,  ih. 
of  the  power  given  to  the  first  heir,  in  case  of  a  fideicommissum,  to 

spend  and  alienate  the  property  subject  to  letting  only  what  is  left 

descend  to  the  second  heir,  ih. 
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whether  in  such  a  case  inventory  and  security  may  be  claimed  by  the 

second  heir,  381,  et  in  notis.     And  see  further  Fideicommissum. 
such  power  of  alienation  only  applies  to  alienation  inter  vivos,   and 

jiot  also  by  will,  382. 
in  the  charge  of  fideicommissary  inheritance  among  children,  grand- 
children,   &c.,    are,    in   the    absence   of    a    contrary    intention,    not 

included,  382-3. 
of  children,   who   are  mentioned  in   a   will  under   a  condition,   when 

considered  to  be  likewise  instituted  heirs,  and  when  not,  383. 
how  children,  instituted  together  with  their  parents,   are  admitted  to 

the  inheritance,  384. 
meaning  of  the  terms  nearest  relations  occurring  in  a  will,  385. 
a  person  instituted  heir  in  the  usufruct  of  a  thing,   with  power  to 

spend,  alienate,  and  dispose,  is  considered  instituted  in  the  ownership 

also,  386. 
-even  although  he  is  directed  to  let  what  remains  at  his  death  pass  to  a 

third    person,    ib.  ;   except   where   the   power   to   alienate   has    been 

limited  to  necessary  maintenance,  H. 
the  rule  is  the  same  where   anyone  has  been  instituted  heir  in  the 

usufruct,  and  no  one  else  is  mentioned  as  regards  the  ownership,  ib. 
in  case  of  doubt  the  intention  of  the  deceased  is  preferred  to   mere 

ingenuity  of  words,  392. 
the  will  of  a  testator  must  be  carried  out  within  a  year,  403. 
this  is  not  followed  in  Holland,  ib.  in  notis. 
the    will    is    destroyed    where    the    instituted    heir    repudiates    the 

inheritance,  411 ;  unless  further  confirmed  by  the  Clausule  Codicillair, 

ib. 
but  bequests  and  other  directions  must  be  satisfied,  411,  413  in  notis. 
a  person  may  die  partly  testate  and  partly  intestate,  316  m  notis,  345 

and  412  in  notis. 
See  Codicil  ;  Fideicommissum  ;  Heib,  ;  Inheeitance  ;  Legacy. 

WILLING  DECREE, 

delivery  of  property  upon  willing  decree  by  the  Court,  Vol.  II.,  144. 
persons,   who  have  any  special  claim  or  servitude  to  the  thing  sold, 
must  be  specially  summoned  in  such  case,  145. 

WINDOW  RIGHT, 

is  a  servitude,  291. 

windows  overlooking  another's  land  may  be  blocked  up,  ib. 

WITCHCRAFT, 

its  punishment,  Vol.  II.,  272,  274. 

WITNESSES, 

who  may  be  witnesses  to  the  execution  of  a  will,  321. 

they  need  not  be  acquainted  with  contents  of  the  will,  322  ;  nor  with 

the   testator,    323 ;    except   where   the   testator   is   unknown   to   the 

notary,  ih. 
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WITNESSES— c(wtm«ed. 
reason  for  this  rule,  ib. 
all  males  above  fourteen,  and  of  good  conduct,  may  witness  documents, 

Vol.  II.,  478. 
competency  of  witnesses      See  Evidence. 


WOMEN, 

how  they  differ  from  men,  40. 

they  may  marry  on  the  completion  of  their  twelfth  year,  ih. 

they   may   not   marry   without   consent   of   parents,'  if    und^r   twenty 

years,  41. 
they  cannot  hold  any  public  office,  ib. 
are  in  some  places  under  the  guardianship  of  men,  41-2. 
they   could   formerly   in   Holland   perform   no   legal    act   without   the 

assistance  of  a  guardian,   42. 
when  married,  women  pass  under  the  guardianship  of  their  husbands, 

ib.,  and  Vol.  II.,  193. 
they  cannot  alienate  property.  Vol.  I.,  193. 
they  cannot,  with  the  exception  of  mother  or  grandmother,  be  appointed 

guardians  to  minors,  129. 
women  who  are  sureties  for  the  payment  of  orphan  rents  will  be  liable 

although    they    have    not    renounced    the    Ben.    Sc.    Veil.;    ordinis 

divisionis,  et  excussionis,  140. 
women  are  only  liable  upon  contracts  made  without  consent  of  husband 

where  the  transaction  concerns  the  household,  or  where  they  carry  on 

some  public  trade,  194. 
sureties    to    an   obligation   contracted   by    a   married   woman   without 

consent  of  husband  are  likewise  not  bound,  ib. 
when  women  may  be  sureties.    See  Sueetyship  ;  SBNATus-CoNstrtTUM: 

I     VELLEIANtrM  ;    AuTHENT.    SI    QUA   MULIBK. 

a  woman  is  bound  for  the  debts  of  her  husband.  Vol.  II.,  38. 

but  a  husband  cannot  bind  her  where,  by  antenuptial  contract,  he  has 

been    prohibited    from    so    doing,    ib.     See    Civil    Imprisonment  ; 

Husband  and  Wife. 


WOOD-REEVE  and  COMPANIONS, 

court  of,  19. 

their  jurisdiction.  Vol.  II.,  593. 

number  of  master  companions,  ib. 

of  their  sittings,  ib. 

of  the  service  of  their  summons,  &c.,  594. 

of  their  sentences  and  fines,  ib. 

an   appeal   lies  to   the   feudal    Court,    and   from   it   to   the    Supreme 

Court,  695.' 
of  the  procedure  in  possessory  cases  connected  with  the  right  of  the 

chase,  ib. 
R.D.L. — II.  52 
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WOUNDING, 

he  who  purposely  goes  about  to  wound  another  is  not  punished  for  it 
unless  he  has  done  some  act  towards  the  execution  of  his  intention. 
Vol.  II.,  272. 

of  the  punishment  against  those  who  draw  the  knife,  ib.,  282. 

of  statutory  and  honourable  wounds,  281,  et  in  notis. 
See  CliiME ;  Homicide. 

WRECKED  THINGS, 

remain  the  property  of  their  owner,  165. 

wrecked  contraband  goods  may  be  confiscated,  170  in  notis. 

WRITING, 

upon  another's  paper,  the  writing  will  belong  to  the  author,  181. 
of  the  case  where  the  parties  agree  that  their  contract  shall  not  be 
binding  unless  reduced  to  writing.  Vol.  II.,  12  in  notis. 

WYNKOOP,  Vol.  II.,  149. 


ZEELAND, 

custom  of,  with  respect  to  tithes,  229-30. 

Zeeland   adopts  the   Schependom's  law  in   the  case  of   succession   ah 
intestato,  435. 


THE     END. 
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